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Vol.  2.  August  31,  1878.  No.  1. 

"With  this  number  we  begin  another  volume.  We  have 
been  so  greatly  encouraged  by  the  almost  entire  support  of 
the  Bar  throughout  the  State  that  we  now  have  our  Jour- 
nal on  a  paying  basis,  and  are  determined  to  add  during 
this  volume  several  new  features  so  as  to  make  the  publica- 
tion rank  with  the  foremost  in  the  Union.  Arrangements 
have  already  been  made  for  the  publication  in  this  volume 
of  all  the  United  States  Supreme  Court  decisions  applicable 
to  the  Pacific  States ;  also,  the  important  decisions  of  the 
State  of  Nevada. 


Supreme  Court  of  California. 

July  Term. 


FNo.  6.045.] 

[Filed  August  17,  1878.] 
EX  PAETE  WILLIAM  SMITH. 

Pbobatb  Coxtets — Contbmpt — Sections  128  and  1209  Code  Civil  Procedure 
Construed. — The  provisions  of  Sections  128  and  1209,  defining  contempts,  and 
providing  for  their  punishment,  are  applicable  to  the  Probate  Courts. 

Writ  of  Review— Subjects  of. — Issues  of  fact  in  proceedings  in  the  Probate 

Court  for  the  enforcement  of  its  orders  of  final  distribution  are  final,  and  alleged 

errors  therein  are  not  the  subjects  of  review  under  this  writ.    The  review  ex- 

'tends  only  to  the  question  whether  the  Probate  Court  regularly  pursued  its 

authority. 

Civil  Action — Dbbt — Section  lo,  Article  1,  op  the  Constitution  Construed. 
— Proceedings  for  the  settlement  of  an  estate  are  not  a  civil  action  within  the 
meaning  of  Section  15,  Article  1,  of  the  Constitution;  nor  is  the  amount  of 
money  ordered  to  be  paid  over  to  distributees  a  debt,  and  does  not  fall  within 
the  clause  of  the  Constitution  inhibiting  imprisonment  for  debt. 
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Powers  op  Pbobate  Cofrtb — Mat  Imprison  an  Executor  por  Contempt  pob 
Failure  to  Obey  an  Order  op  Distribution. — ^The  Code  does  not  provide 
for  the  issuing  of  an  execution  for  the  enforcement  of  an  order  of  distribution. 
The  executor  holds  the  property  in  trust  for  the  creditors  and  heirs,  and  as  such 
their  obedience  to  its  orders  may  be  compelled  by  proceedings  for  contempt  as 
fully  as  may  be  done  in  a  District  Court.  An  executor  is  also  an  officer  of  the 
court  in  respect  to  those  matters  in  which  he  acts  only  under  the  direction  and 
subject  to  the  approval  of  the  court,  and  as  such  his  obedience  to  the  orders  of 
the  court  may  be  enforced  by  attachment  for  contempt. 

Questions  of  release  or  inability  to  comply  with  the  order  can  not  be  considered  under 
this  writ. 

Wm.  Smith,  the  relator,  was  a  co-executor  of  the  last  will 
of  B.  D.  Taylor,  deceased. 

On  28th  day  of  January,  1878,  after  a  final  account,  the 
Probate  Court  made  a  decree  ordering  a  balance  due  from 
said  executors,  of  $3,546.65,  to  be  distributed  to  the  distrib- 
utees. The  said  executors  failed  to  pay  said  amount,  and 
the  Probate  Court  made  an  order  that  the  said  Smith  be  im- 
prisoned for  contempt  of  court  in  not  paying  over  said  mon- 
ey, and  a  warrant  of  commitment  to  issue  to  the  SheriflF  to 
arrest  and  imprison  said  Smith  until  he  paid  the  amount 
aforesaid. 

In  his  affidavit  for  a  writ  of  certiorari,  the  relator  states 
that  the  said  funds  were  loaned  to  the  firm  of  Smith  &  Mann 
bv  the  testator  in  his  life-time,  and  were  invested  in  the 
business  of  that  firm,  of  which  he  was  a  member;  that  said 
firm  became  insolvent,  and  that  the  said  funds  have  never 
been  in  his  possession,  and  that  it  is  not  in  his  power  to 
comply  with  said  order.  He  denies  the  power  of  the  court 
to  punish  him  for  the  alleged  contempt,  or  to  enforce  the  de- 
cree by  process  of  contempt. 

Lloyd  &  Newlands,  for  the  relator. 

Under  Sections  1209  and  1219  the  court  has  no  power  to 
enforce  the  payment  of  money  by  process  of  contempt.  (7h 
re  Biirgham,  32  Vermont,  335.)  No  person  shall  be  im- 
prisoned for  debt  in  any  civil  action,  except  in  cases  of 
fraud.     (Art.  1,  Constitution  of  California.) 

The  proceedings  for  contempt  in  this  matter  is  a  civil  ac- 
tion.    (1  Bradford,  N.  Y.  491;  1  Cowper,  136;  47  Cal.  133.) 
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Bareh  &  Griffith,  for  respondents. 

Judgments  and  orders  of  the  court  made  in  contempt  are 
final  and  conclusive.  There  must  have  been  an  excess  of 
jurisdiction  before  the  court  can  interfere.  (7  Gal.  244;  8 
Nev.  362;  19  Oal.  156;  14  Cal.  499;  Sec.  128,  Sub.  4,  C.  C. 
P.;  and  1209,  Sub.  5.) 

Peb  Cubiam. 

The  provisions  of  Section  128  of  the  Code  of  Civil  Proced- 
ure, respecting  the  incidental  powers  of  courts,  and  of  Sec- 
tion 1209  and  following,  defining  contempts  and  providing 
for  their  punishment,  are  as  applicable  to  the  Probate  as  to 
the  District  Courts.  Among  the  powers  enumerated  in  Sec- 
tion 128,  is  the  power  of  courts  to  compel  obedience  to  their 
judgments,  orders,  and  process.  The  fifth  subdivision  of 
Section  1209  declares  that  disobedience  of  any  lawful  judg- 
ment, order,  or  process  of  a  court  is  a  contempt  of  the  au- 
thority of  the  court;  and  other  sections  of  that  article  pro- 
vide for  the  punishment  of  contempts. 

The  order  which  the  petitioner  disobeyed  is  the  order  of 
final  distribution  of  the  estate  of  B.  D.  Taylor,  deceased,  the 
petitioner  being  one  of  the  executors  of  the  last  will  and  tes- 
tament of  said  deceased,  and  this  comes  within  the  fifth  sub- 
division of  Section  1209,  above  cited. 

It  being  admitted  that  the  court  had  acquired  jurisdiction 
of  the  proceedings  instituted  for  the  purpose  of  enforcing 
obedience  to  the  order,  its  decision  upon  the  issues  of  fact 
tendered  in  those  proceedings  is  finals  and  alleged  errors 
therein  occurring  are  not  the  subjects  of  review  under  this 
writ.  The  review  extends  only  to  the  question  whether  the 
Probate  Court  regularly  pursued  its  authority.  The  court 
having  determined  that  the  petitioner  was  guilty  of  disobedi- 
ence of  the  order  of  final  distribution,  the  only  question  re- 
maining for  consideration  is  whether  the  court  had  authority 
to  enforce  obedience  to  the  order  of  distribution  by  ordering 
the  petitioner  to  be  imprisoned  for  contempt  until  he  should 
obey  said  order. 

It  is  manifest  that  the  proceedings  for  the  settlement  of 
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the  estate  of  Taylor,  deceased,  are  not  a  civU  odium  within 
the  meaning  of  Section  15,  Article  1,  of  the  Constitution; 
nor  is  the  amount  of  the  money  which,  by  the  order  of  dis- 
tribution, the  executors  are  required  to  pay  over  to  the  dis- 
tributees, a  debt  due  from  the  executors  to  the  distributees; 
and  therefore  the  case  does  not  fall  within  the  clause  of  that 
section  of  the  Constitution  inhibiting  imprisonment  for  debt 
in  a  civil  action.  The  Code  does  not  provide  for  the  issuing 
of  an  execution  for  the  enforcement  of  an  order  of  distribu- 
tion ;  and  it  is  apparent  that  in  many  cases  such  a  remedy 
would  be  wholly  inadequate.  The  executors  hold  the  prop- 
erty of  the  estate  in  trust  for  the  creditors  and  heirs  and 
others  interested  in  the  estate,  and  as  such  trustees  iheir 
obedience  to  the  orders  of  the  Probate  Court  may  be  com- 
pelled by  proceedings  for  contempt,  as  fully  as  the  same  may 
be  done  by  the  District  Court  in  the  execution  of  a  trust  of 
which  it  has  cognizance.  A  further  and  perhaps  stronger 
argument  in  support  of  the  proceedings  in  this  cause  may  be 
deduced  from  the  relation  which  the  petitioner  bears  to  the 
Probate  Court.  An  executor,  although  holding  the  assets  of 
the  estate  in  trust,  as  above  stated,  is  not  merely  a  trustee, 
but  is  in  one  sense  an  officer  of  the  court.  The  court  makes 
and  may  revoke  his  appointment,  and  usually  all  his  acts  are 
performed  or  subject  to  the  direction  of  the  court,  and  have 
no  validity  until  the  court  gives  its  approval.  In  respect  to 
those  matters  in  which  he  acts  only  under  the  direction  and 
subject  to  the  approval  of  the  court,  he  may  be  regarded  as 
an  officer  of  the  court;  and  no  argument  is  needed  to  show 
that,  as  an  officer,  his  obedience  to  the  orders  of  the  court 
may  be  enforced  by  attachment  for  contempt. 

Questions  in  respect  io  the  release  of  the  executor  from 
the  obligation  to  comply  with  the  order,  or  his  inability  to 
comply  with  it,  can  not  be  considered  under  this  writ.  Writ 
dismissed. 
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[No.  6,697.] 

[Filed  August  16,  1878.J 

P.  G.  GELCICH,  Eespondent, 

vs. 
MOBIABTT  ET  AL.,  Appellants. 

Mining  Claim — ^Possbsbion. — ^To  support  a  decree  based  on  actual  possession  the 
findings  must  show  that  the  plaintiff  has  had  possession  of  a  definite.part  of  the 
mining  ground  in  controyersy. 

Location— BouNDAKiES— What  the  Act  op  Conorf.88  of  Mat  10,  1872,  Re- 
QriRES.— The  plaintiff  placed  a  monument  in  the  centre  of  the  claim  and  put  a 
notice  thereon  defining  the  extent  and  boundaries,  to- wit :  750  feet  in  an  easter- 
ly  direction  from  said  monument  and  notice,  7oO  feet  in  a  westerly  direction 
Uierefrom  following  the  lode  and  vein,  together  with  300  feet  on  each  side  of 
.  Bald  monument  and  parallel  with  the  centre  line  of  said  location. 

Held:  that  the  plaintiff  failed  to  distinctly  mark  the  location  on  the  ground  so  that  the 
boundaries  can  be  readily  traced. 

Appeal  from  the  Sixteenth  District  Court,  Inyo  County. 

This  action  was  brought  to  quiet  title  to  a  mining  claim. 
The  complaint  alleges  possession  and  ownership  of  the  prem- 
ises in  controversy,  the  same  being  a  mining  claim,  located 
by  said  plaintiff  on  the  29th  day  of  November,  1874,  by  no- 
tice posted  upon  said  claim  and  in  the  centre  thereof,  ex- 
tending 750  feet  easterly  and  750  feet  westerly  along  the  lode 
and  vein,  and  300  feet  on  each  side  of  the  vein;  and  that  the 
same  was  recorded. 

The  defendants  deny  the  ownership  and  possession  of 
plaintiff,  and  allege  that  on  January  21,  1875,  they  discover- 
ed and  made  location  on  said  lode,  and  that  they  erected  in 
the  centre  thereof  a  monument  of  stone,  and  posted  notice 
thereon,  which' was  duly  recorded. 

The  court  below  found  **  that,  the  said  plaintiff  by  and 
through  his  agent,  duly  authorized  and  employed  by  him, 
did  on  the  29th  day  of  November,  1874,  locate  the  claim, 
ground,  and  premises  in  controversy.  That  he  placed  a 
monument  in  the  centre  of  said  claim  and  put  a  notice  there- 
on clearly  defining  the  extent  and  boundaries  of  the  same, 
to-wit:  750  feet  in  an  easterly  direction  from  said  monument 
and  notice,  and  750  feet  in  a  westerly  direction  therefrom 
following  the  lode  and  vein,  together  with  300  feet  on  each 
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side  of  said  monument  and  notice  and  parallel  with  the  centre 
line  of  said  location.  That  said  claim  was  and  is  known  as 
the  Bilderrain  vein  or  lode,  and  was  vacant  and  unappropri- 
ated at  that  time.  At  the  time  of  plaintiffs  location  no  min- 
ing district  had  been  established,  nor  had  any  mining  laws 
or  regulations  been  established  in  that  locality. 

''That  at  or  shortly  after  the  location  of  said  claim  here- 
inbefore found  some  work  was  done  thereon  by  the  plaintiff 
through  his  duly  authorized  agent,  and  that  plaintiff  paid  for 
the  same,  and  also  the  expenses  of  locating  said  claim  and 
recording  the  notice  posted  thereon. 

''That  the  plaintiff  has  always  and  at  all  times  asserted  his 
ownership  of  said  claim,  and  as  far  as  he  could  maintain  his 
possession  and  control  of  the  same;  that  he  never  abandoned 
or  forfeited  his  ownership  of  right  of  possession  thereto. 

"That  on  the  21st  day  of  January,  1875,  the  defendants 
placed  a  monument  upon  said  claim  located  by  plaintiff,  as 
hereinbefore  found.  That  subsequently  to  the  location  of 
said  mining  claim  by  plaintiff,  and  the  recording  of  his  no- 
tice, the  minors  met  and  organized  a  mining  district,  etc. 

"That  the  defendants  recorded  their  notice  and  did  some 
work  upon  said  claim.  That  they  were  at  the  time  notified 
of  plaintiff's  claim,  and  were  by  plaintiff's  agent  forbidden  to 
do  any  work  thereon." 

Decree  for  plaintiff  as  prayed  for. 

L.  Quint  and  B.  M.  Clarke,  for  respondent. 
Beddy  &  Conklin,  for  appellants. 

Peb  Cubiam. 

The  findings  do  not  show  that  plaintiff  has  had  the  posses- 
sion of  any  definite  part  of  the  mining  ground  in  controver- 
sy, and  plaintiff  is  therefore  not  entitled  to  a  decree  based 
on  his  actual  possession  of  any  specific  portion. 

Not  do  the  findings  show  that  either  party  has  acquired 
title  under  the  Act  of  Congress  of  May  10,  1872;  both  par- 
ties having  attempted  to  make  location  after  .the  passage  of 
that  act,  and  both  having  failed  to  distinctly  mark  their  lo- 
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cations  on  ihe  ground  so  that  the  boundaries  can  be  readily 
traced. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


[No.  6,654.] 

[Filed  August  16,  1878.] 

HOLLAND  ET  AL.,  Bespoiojents, 

vs. 
MOUNT  AUBURN  GOLD  QUARTZ  MINING  CO. 

LoGATZoir  OF  Mining  Claim^What  Beqvisitb  Uitdbb  thb  Act  of  Conokess  or 
Mat  10, 1872.— The  plaintiff  posted  a  notice  of  location  on  a  white  oak  tree  at 
the  north  end  of  the  claim,  and  wrote  on  a  small  piece  of  paper  '*  south  end  of 
Como  Mine,*'  and  posted  it  on  a  tree  at  the  sooth  end  of  the  claim.  The  no- 
tice was  in  these  words:  "  Notice  is  hereby  giTen  that  we  have  this  day  located 
and  claim  1,600  feet  on  this  quarts  ledge,  commencing  at  the  south  line  of  the 
Tigilanoe  Company's  claim,  and  running  southerly  along  the  ledge  for  said  dis- 
tance. We  also  claim  all  dips,  spurs,  angles,  and  vmriations  within  300  feet  of 
th^  iet^e  on  both  sides.  Held:  that. the  location  was  not  distinctly  marked  on 
the  ground  so  that  its  boundaries  could  be  readily  traced  as  required  by  the  Act 
of  Congress  of  May  10, 1872. 

Appeal  from  Fourteenth  District  Court,  Nevada  County. 

Suit  in  ejectment  to  recover  a  quartz  mining  claim,  located 
prior  to  May  10,  1878. 

The  defendants  were  in  possession  of  said  claim  prior  to 
the  date  when  the  plaintiffs  attempted  to  locate  it,  but  the 
plaintiffs  now  claim  by  virtue  of  a  relocation,  alleging  that 
the  defendants  had  not  done  the  amount  of  work  on  said 
claim  required  by  the  statute. 

J.  L.  Holland,  one  of  the  plaintifis,  testified:  ''I  am  one 
of  the  plaintiffs  in  this  case.  I  know  to  some  exteilt  the 
mining  customs.  The  custom  is  to  post  a  'notice  of  loca- 
tion,' record  a  copy  of  the  notice  posted,  and  go  to  work  on 
the  claim." 

The  following  is  the  notice  as  recorded :  '' Notice  is  here* 
by  given  that  we  the  undersigned  have  this  day  located  and 
claim  1,500  feet  on  this  quartz  ledge,  commencing  at  a  white 
oak  tree  standing  about  fifty  feet  north-east  of  G.  W.  Beagan's 
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house  and  running  thence  along  the  ledge  in  a  southerly 

course  for  said  distance  to  a  black  oak,  which  is  about  two 

feet  in  diameter,  with  top  broken  off  and  dead  on  west  side, 

and  standing  in  an  inclosure  —  Cleveland's.     We  also  locate 

and  claim  all  dips,  spurs,  angles,  and  variations  of  said  ledge 

for  300  feet  on  each  side  of  the  ledge,  the  same  to  be  known 

as  the  Como  Mine,  Nevada  Mining  District,  Nevada  County, 

California. 

**  Edwin  Tilley, 

*' August  25,  1876.  **J.  L.  Holland." 

**  I  posted  it  on  the  ground  described  in  the  complaint  Aug- 
ust 25,  1876,  on  Reagan's  tree.  We  located  on  Friday,  and 
commenced  work  the  following  Monday.  We  havft  worked 
two  men  continuously  until  this  action  was  brought.  The 
ledge  is  seen  readily  a  good  portion  of  the  distance.  I  post- 
ed the  notice  on  the  white  oak  tree  at  the  north  end." 

Upon  cross-examination  he  was  asked:  ''What  was  done 
to  mark  the  boundaries  of  your  claim?"  and  answered, 
''Nothing  except  I  put  the  notice  on  the  white  oak  tree,  and 
wrote  on  a  small  paper,  'south  end  of  Como  Mine,*  and  post- 
ed it  on  a  tree  at  the  south  end  of  the  claim.  Nothing  else 
was  done  to  mark  the  boundaries  until  I  think  in  December 
(which  was  after  the  commencement  of  the  suit)." 

The  witness  was  shown  an  exhibit  in  these  words:  "Notice 
is  }iereby  given  that  we  have  this  day  located  and  claim  1,- 
500  feet  on  this  quartz  ledge,  commencing  at  the  south  line 
of  the  Vigilance  Company's  claim  and  running  thence  south- 
erly along  the  ledge  for  the  said  distance.  We  also  claim  all 
dips,  spurs,  angles,  and  variations  within  300  feet  of  the 
ledge  on  both  sides. 

"Edwin  Tilley, 
"J.  L.  Holland." 

He  testified  that  this  was  a  copy  of  the  notice  posted  on 
the  claim,  which  was  changed  to  the  phraseology  of  the  no- 
tice first  set  forth  when  prepared  for  record. 

This  witness  had  sworn  positively  that  the  notice  as  re- 
corded was  precisely  the  notice  as  posted,  and  that  he  had 
never  written  but  one. 
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H.  S.  Bradley,  plaintifif's  witness,  testified  that  he  had 
surveyed  the  ground  and  presented  a  map  showing  the  land 
in  dispute.  Upon  cross-examination  he  stated,  that  he  made 
the  survey  in  December  (after  the  suit  was  brought),  and 
that  he  found  no  marks  or  monuments  to  indicate  a  previous 
marking  of  the  boundaries.  The  defendant  asked  for  a  non- 
suit, which  was  refused. 

The  above  was  all  the  testimony  upon  the  question  of 
boundaries. 

Long  &  Huff,  for  respondents. 
Johnson  &  Gross,  for  appellant. 

Feb  Cubiam. 

The  defendant  was  in  possession  of  the  mining  ground 
prior  to  the  date  when  the  plaintiffs  attempted  to  locate  it 
under  the  provisions  of  the  Act  of  Congress  of  May  10,  1872. 

Before  the  commencement  of  this  action  the  location  of 
plaintiff  was  not  distincUy  marked  on  the  ground  so  that  its 
boutidariea  could  be  readily  traced,  as  required  by  the  act. 
(Bev.  Statutes  U.  S.,  Sec.  2324.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


In  the  United  States  Circuit  Court, 

Ninth  Cibcciit,  District  of  Netada. 


ADAMS  ET  AL.,  vs.  BBADLET,  Governor,  et  al. 

1.  Suit  aoa.iK8T  a  Stats.— A  State  can  not  be  sued  in  its  courts  without  its  consent. 

2.  ArPBABAWCB  BT  Stats'b  Attornbt.— The  appearance  of  the  District  Attorney, 

or  the  Attorney-General  of  the  State,  on  behalf  of  the  State,  without  express 
authority  of  law,  does  not  glTo  jurisdiction  over  the  State  as  defendant  in  the 
action. 

3.  SscTioir  2778,  Compiled  Laws  of  Nevada,  does  not  authorise  the  Attorney- 

General  to  so  appear  for  the  State  generally  in  an  action,  against  its  officers  in 
their  individual  capacity,  as  to  make  it  a  party  to  the  action,  and  conclude  it  by 
the  judgment. 

4.  BBS  Adjudicata  as  to  Statb.— Treadway  sued  Slingerland,  in  bis  individual 

capacity,  to  recover  possession  of  lands  upon  which  the  Nevada  State  Prison  is 
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situated.  Sling«land»  who  wu  at  the  time  Lieutenant-Gavenior  of  the  State 
and  ex  officio  Warden  of  the  State  Prison,  set  up  as  a  defense  title  in  the  State, 
and  that  he  was  in  possession  under  the  State  as  Warden  of  the  State  Prison, 
and  not  otherwise.  R.  M.  Clarke,  who  was  then  Attomey^Oeneral  of  the  State, 
appeared  as  attorney  for  the  defendant  without  using  his  official  designation 
in  the  signature  to  the  pleadings.  Treadway  recoTered  judgment.  In  a  subse- 
qaent  action  by  the  suceessors  in  interest  of  Treadway  against  the  OoTemor, 
Warden— the  sneeessor  in  offioe  to  Slingerland— «nd  other  officers  of  the  State, 
to  recover  the  same  land,  held:  that  the  judgment  in  said  case  of  Treadway  ▼•. 
SUngerland  did  not  conclude  the  State  or  a£fect  its  title. 

Sawyer,  Circuit  Judge. 

This  is  an  action  brought  against  L.  B.  Bradley,  Gk)Tem- 
or;  James  D.  Minor,  Secretary  of  State;  and  John  B.  Kit- 
trell,  Attorney-General  of  the  State  of  Nevada,  constituting 
the  Board  of  State  Prison  Commissioners;  and  Milton  B. 
Elstner  and  F.  C.  Hyman,  Wardens  of  the  State  Prison,  to 
recover  possession  of  the  lands  upon  which  the  State  Prison 
of  Nevada  is  situated. 

In  1870,  one  A.  D.  Treadway  brought  an  action  in  State  court 
against  J.  B.  Slingerland,  in  his  individual  capacity,  to  recover 
the  same  land.  The  complaint  was  in  the  usual  form  where 
one  citizen  brings  an  action  against  another  to  recover  land, 
alleging  title  in  the  plaintiff,  and  an  unlawful  eviction  and 
detention  by  defendant.  Slingerland  answered  denying  the 
title  of  plaintiff,  and  ouster  by  defendant.  He  then  set  up 
as  a  separate  affirmative  defense  title  in  the  State  of  Nevada; 
that  the  premises  were  possessed  and  occupied  by  the  State 
of  Nevada  as  a  State  Prison;  that  the  defendant  was  Warden 
of  the  State  Prison,  and  that  he  was  residing  upon  the  prem- 
ises, and  in  charge,  with  other  officers,  under  the  authority 
of  the  laws  of  Nevada  as  such  Warden,  and  not  otherwise. 
The  answer  was  signed,  ^'Bobt.  M.  Clarke,  defendant's  attor- 
ney," without  any  official  designation.  Slingerland  was  in 
fact,  at  that  time,  Lieutenant-Governor  of  the  State,  and  ex 
officio  Warden  of  the  State  Prison,  and  in  immediate  charge 
of  the  premises  as  such;  and  BobertM.  Clarke  was  Attorney- 
General  of  the  State.  The  court  found  the  legal  title  to  the 
premises  to  be  in  the  plaintiff,  and  that  the  State  had  the 
equitable  title;  but  rejected  the  State's  equitable  title  on  the 
ground  that  it  had  not  been  pleaded  as  a  defense;  and  ren- 
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dered  judgment  in  favor  of  the  plaintiff  for  the  possession  of 
the  premises.  In  the  coarse  of  the  proceedings  Clarke  filed 
a  brief  on  behalf  of  defendant,  signed,  ''Bobfc.  M.  Clarke, 
Attorney-General,  for  defendant."  This  is  the  only  instance 
in  which  he  nsed  his  official  designation.  Subsequent  to  the 
rendition  of  said  judgment,,  and  before  the  commencement  of 
the  present  action,  the  title  of  Treadway  became,  by  proper 
conyeyances,  vested  in  the  plaintiffs,  Adams  et  al.,  and 
Slingerland  and  his  co-State  officers  went  out  of  office,  and 
the  defendants  in  this  case  succeeded  to  the  several  offices 
named  in  the  title.  Upon  the  trial  of  the  case  the  plaintiffs, 
to  show  title,  offered  in  evidence  the  judgment  roll  in  said 
case  of  Treadway  vs.  Slingerland,  relying  upon  it  to  show 
that  the  question  of  title  is  res  a^udicata.  The  defendants 
objected  on  the  ground  that  the  suit  was  between  private 
parties,  to  which  the  State  was  not,  and  could  not  be  made 
a  party;  that  the  defendants  hold  under  the  State,  and  are 
not  in  privity  with  Slingerland;  and  that  the  State's  title  is 
in  no  way  affected  by  that  judgment.  After  full  argument 
the  Circuit  Judge  sustained  the  objection,  the  District  Judge 
dissenting,  and  the  testimony  was  thereupon  rejected  under 
the  statute — ^the  opinion  of  the  presiding  judge  for  the  time 
being  prevailing.  As  the  District  Judge  had,  on  a  previous 
occasion,  ruled  differently,  the  plaintiffs'  counsel  had  relied 
upon  this  judgment  roll  as  conclusive,  and  were  not  prepar- 
ed to  try  the  case  on  their  original  title.  Upon  their  appli- 
cation upon  the  ground  of  surprise,  a  juror  was  allowed  to 
be  withdrawn,  and  the  case  continued.  At  the  present  term, 
a  jury  having  been  waived,  the  cause  was  submitted  to  the 
court  upon  stipulated  facts,  embracing  simply  the  said  judg« 
ment  roll,  and  other  facts  necessary  to  make  it  applicable — 
the  plaintiffis  concluding  to  rely  upon  it  without  putting  in 
and  relitigating  their  original  title.  The  question,  therefore, 
is  precisely  the  same  as  that  upon  the  former  trial  as  to  the 
effect  of  the  said  proceedings  and  judgment  in  the  case  of 
Treadway  vs.  Slingerland. 

Section  2778  of  the  Compiled  Laws  of  Nevada  provides, 
that  '*  Whenever  the  Governor  shall  direct,  or  in  the  opinion 
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of  the  Attorney-General,  to  protect  and  secure  the  interests 
of  the  State,  it  is  necessary  that  a  suit  be  commenced  or  de- 
fended in  any  court,  it  is  hereby  made  the  daty  of  the  Attor- 
ney-General to  commence  such  action  or  make  such  defense/' 

After  a  careful  review  of  the  question,  with  deference  to 
the  opinion  of  the  District  Judge,  I  am  compelled  to  say  thai 
I  am  still  satisfied  with  the  conclusion  reached  and  announc- 
ed at  the  former  trial.  The  oral  decision  then  delivered  was 
taken  down  by  a  short-hand  reporter,  and  as  it  sufficiently 
presents  my  views  upon  the  point,  I  shall  adopt  it  without 
rewriting.    It  is  as  follows : 

^'With  reference  to  the  admissibility  of  this  record,  the 
only  question  in  my  mind  is  whether  the  judgment  in  that 
case  can,  under  any  circumstances,  be  binding  upon  the 
State  of  Nevada.  If  not  binding  upon  the  State  of  Nevada, 
it  can  have  no  relevancy  to  the  issues  in  this  case. 

^'It  is  a  well  settled  principle  that  the  State  can  not  be 
sued  in  its  own  courts  without  its  express  consent  given  by 
law.  Upon  that  question  there  is  no  conflict  in  the  authori- 
ties. But  the  exact  point  which  arises  in  this  case  has  never 
been  determined  by  any  court  that  I  am  aware  of.  That  is 
to  say,  it  has  never  been  decided  that  if  an  officer  of  the 
government  is  a  trespasser,  and  he  is  sued  in  his  individual 
character  for  the  trespass,  and  the  judgment  enforced  against 
him,  although  the  State  may  be  affected  by  such  judgment 
that  it  is  concluded  by  the  adjudication.  There  is  no  decis- 
ion to  which  my  attention  has  been  caUed,  or  so  far  as  I  am 
aware,  determining  the  effect  of  such  a  judgment  as  against 
the  State — ^whether  it  adjudges  or  conclusively  determines 
its  rights. 

''If  the  State  can  be  bound  by  the  judgment  against  Sling- 
erland,  it  must  necessarily  have  been  substantially  and  in 
fact,  though  not  in  form,  a  party  to  the  action.  And  yet  it 
can  not  be  sued  without  its  express  assent  given  by  law. 
And  where  the  State  can  not  be  sued,  the  decisions  are  to 
the  effect  that  the  fact  of  its  having  been  sued,  and  the  State's 
attorney  having  in  fact  appeared,  does  not  change  the  phase 
of  the  question  at  aU.    It  has  been  decided  in  at  least  two 
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cases  by  the  Supreme  Court  of  the  United  States,  that  the 
appearance  by  the  United  States  attorney,  without  authority, 
does  not  give  jurisdiction  over  the  United  States.  In  the 
case  of  the  United  States  vs.  McLemore  (i  Howard,  286),  an 
action  was  brought  in  relation  to  certain  moneys,  and  ''the 
District  Attorney  of  the  United  States  answered  the  bill,  and 
the  matter  of  payments  was  referred  to  a  master,  who  report- 
ed a  balance  against  the  United  States  after  paying  the  judg- 
ment. On  this  report  the  District  Judge,  holding  the  Cir- 
cuit Court,  decreed  a  perpetual  injunction,  and  that  the 
United  States  should  pay  the  costs.  The  Supreme  Court 
held  that  there  was  no  jurisdiction  of  this  case  in  the  Circuit 
Court,  as  the  government  is  not  liable  to  be  sued  except 
with  its  own  consent,  given  by  law.  Nor  can  a  decree  or 
judgment  be  entered  against  the  government  for  costs.*' 

So  that  notwithstanding  the  fact  that  the  attorney  of  the 
United  States  appeared  without  making  the  objection  in  the 
court  below,  and  the  case  went  to  judgment,  the  judgment 
was  held  to  be  void  for  want  of  jurisdiction.  That  decision 
is  affirmed  in  the  case  of  HiU  vs.  The  United  States  (9  How- 
ard, 386).  In  that  case  a  bill  was  filed  on  the  equity  side  of 
the  court  by  Hill  and  the  other  complainants  against  the 
United  States,  to  injoin  a  judgment  obtained  against  the 
complainants  by  the  United  States.  The  United  States  at- 
torney at  first  answered  fully  to  the  merits,  thus  appear- 
ing and  giving  the  court  all  the  jurisdiction  that  could  be 
given  by  a  voluntary  appearance.  A  motion  was  afterward 
made  by  the  United  States  attorney  to  dissolve  the  injunc- 
tion and  dismiss  the  bill  as  to  the  United  States,  for  want  of 
jurisdiction  as  to  them.  In  the  decision  of  this  case  the 
Supreme  Court  says: 

"  'The  question  here  propounded  without  any  necessity  for 
recurrence  to  particular  examples  would  seem  to  meet  its 
solution  in  the  regular  and  best-settled  principles  of  public 
law.  No  maxim  is  thought  to  be  better  established  or  more 
universally  assented  to  than  that  which  ordains  that  a  sover- 
eign can  not  ex  delicto  be  amenable  to  its  own  creatures  or 
agents  employed  under  its  own  authority  for  the  fulfillment 
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merely  of  its  own  legitimate  ends.  A  departure  from  this 
maxim  can  be  sustained  only  upon  the  grounds  of  permission 
on  the  part  of  the  sovereign  or  the  government,  expressly  de- 
clared, and  an  attempt  to  overrule  or  to  impair  it  on  a  founda- 
tion independently  of  such  permission  must  involve  an  in- 
consistency and  confusion,  both  in  theory  and  practice,  sub- 
versive of  regular  order  or  power.  ♦  *  *  Without  dilat- 
ing upon  the  propriety  or  necessity  of  the  principle  here 
stated,  or  seeking  to  multiply  examples  of  its  enforcement, 
we  content  ourselves  with  referring  to  a  single  and' recent 
case  in  this  court,  which  appears  to  cover  the  one  now  be- 
fore us  in  all  its  features.  We  allude  to  the  case  of  the 
United  States  vs.  McLemore^  in  4  Howard,  286,  where  it  is 
broadly  laid  down  as  the  law,  that  a  Circuit  Court  can  not 
entertain  a  bill  on  the  equity  side  of  the  court,  praying  that 
the  United  States  may  be  perpetually  injoined  from  proceed- 
ing upon  a  judgment  obtained  by  them,  as  the  government 
is  not  liable  to  be  sued,  except  by  its  own  consent  given  by 
law.' 

^'  Unless  consent  is  given  by  the  law  in  a  suit  against  the 
State  or  Government  the  court  under  these  decisions  has  no 
jurisdiction,  and  the  fact  that  the  State's  attorney  appears  vol- 
tmtarily  to  contest  it  does  not  give  the  court  jurisdiction 
where  it  was  before  without  jurisdiction.  The  Supreme 
Court  in  these  cases  declares  the  judgments  to  be  void  for 
want  of  jurisdiction,  notwithstanding  the  fact  that  the  attor- 
ney of  the  Government  assumed  to  appear  for  it.  It  is  held 
by  other  authorities  that  the  ofiScer  may  be  sued  in  his  in- 
dividual capacity.  The  case  of  OsborriYS.  The  United  States 
Bank  (9  Wheaton,  738),  affords  as  good  an  illustration  as  any 
other  upon  this  point.  There  the  Treasurer  was  sued  and 
an  injunction  applied  for  restraining  the  defendant  from  dis- 
posing of  the  money  seized  by  him  on  behalf  of  the  State. 
Pending  the  action  there  was  a  change  in  the  Treasurer. 
Counsel  were  evidently  aware  of  the  effect  of  this  change  up- 
on the  case,  because  a  supplemental  bill  was  filed,  making 
the  successor  in  office  a  party  in  order  to  bind  him — thus 
recognizing  the  principle  that  he  would  not  have  been  bound  * 
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by  a  judgment  against  his  predecessor.    Bat  in  that  case  the 
money  had  not  been  mingled  with  the  fonds  of  the  State.   It 
had  been  kept  separate  in  bags  by  the  former  Treasurer,  was 
transmitted  by  him  in  that  manner  to,  and  was  kept  separate 
by,  his  successor.    They  were  sued  individually,  and  it  was 
held  that  the  action  could  be  maintained.    ISovr,  undoubted- 
ly, if  a  judgment  had  been  recovered  against  the  Treasurer  he 
would  have  been  personally  responsible  for  that  money ;  he 
had  committed  a  breach  of  the  law — the  statute  under  which 
he  acted  having  been  declared  unconstitutional.    He  would 
.  have  been  personally  responsible  for  the  ia*espa8s.     Bat  the 
court  sustained  this  bill  for  an  injunction  on  the  ground  that 
the  money  was  kept  separate  in  his  control,  and  could  be 
identified  as  the  specific  money  seized.     It  is  said  in  the  de- 
cision that  it  might  have  been  reached  by  an  action  of  detintie. 
The  identical  money  could  be  reached  in  the  hands  of  these 
parties.    If  the  money  had  been  mingled  with  the  money  of 
the  State,  and  had  so  lost  its  identity,  there  is  nothing  in  the 
decision  to  indicate  what  the  effect  of  the  judgment  against 
the  Treasurer  would  have  been  upon  the  rights  of  the  State. 
At  all  events  there  is  nothing  to  indicate  that  the  judgment 
against  these  parties  would  have  been  a  bar  in  an  action  by 
the  State,  if  the  State  had  afterward  Bued  the  bank  for  the 
amount  of  the  tax.     Of  course,  if  the  State  had  afterward 
sued  the  bank  for  the  money  the  adjudication  upon  the  law 
would  have  been  authority  upon  the  law  of  the  case.     But 
ihe  facts,  I  apprehend,  would  have  been  open  to  re-examin- 
ation.    There  was  a  question  of  fact  discussed  in  the  case  as 
to  whether  the  testimony  was  sufficient  to  show  that  the 
money  went  into  the  hands  of  the  second  Treasurer,  and  the 
coTirt  held  that  it  was.     But  there  is  nothing  to  indicate  that 
the  matter  would  have  been  res  acfy'udicaia  in  an  action  by  the 
State  against  the  bank.    In  this  case,  if  the  State  can  not  be 
sued,  as  it  can  not  be,  I  do  not  see  how  it  is  possible  that  a 
judgment  against  one  of  its  officers  sued  in  his  individual 
capacity  can  be  conclusive  upon  the  rights  of  the  State,  even 
though  the  State  happens  to  be  interested  in  the  subject 
matter  of  the  action,  and  the  Attorney-General,  in  conse- 
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qaenoe  of  that  interest,  appears  for  the  officer  and  assumes 
to  defend  him  as  his  individual  attorney  or  otherwise.  The 
court  still  fails  to  get  jurisdiction  of  the  State.  Where  the 
officer  is  sued  in  his  individual  capacity  and  the  State  can 
not  be  made  a  party,  I  do  not  see  upon  what  principle  a 
judgment  against  the  officer  can  be  binding  upon  the  State 
as  a  matter  adjudicated  between  the  State  and  the  plaintiff. 
A  matter  can  be  res  ad^vdiooda  only  between  the  parties  to 
the  action  and  their  privies.  The  case  read  by  counsel  for 
the  plaintiff  from  sixteenth  Wallace,  giving  a  synopsis  of 
what  was  determined  in  OAom  vs.  The  United  Slates  Batiky 
it  seems  to  me  indicates  that  there  could  be  no  vaKd  judg- 
ment against  the  State.  It  is  said  by  the  court :  ''In  decid- 
ing who  are  parties  to  the  suit,  the  court  will  not  look  be- 
yond the  record.  Making  a  State  officer  a  party  does  not 
make  the  State  a  party,  although  her  laws  may  have  prompt- 
ed his  action,  and  the  State  may  stand  behind  him  as  the 
real  party  in  interest.  A  State  can  be  made  a  party  only  by 
shaping  the  bill  expressly  with  that  view,  as  where  individu- 
als or  corporations  are  intended  to  be  put  in  that  relation  to 
the  case.     (Davia  vs.  Gray,  16  Wall.  220.) 

'^If  in  an"^  action  against  a  State  officer  in  his  individual 
capacity  for  a  trespass  committed  under  color  of  his  office, 
the  State  can  not  be  considered  a  party  for  the  purpose  of 
defending  an  action  on  the  ground  that  the  State  can  not  be 
sued,  it  seems  absurd  to  hold  that  the  State  is,  nevertheless, 
a  party  for  the  purpose  of  having  its  rights  conclusively  de- 
termined by  the  judgment  rendered. 

''The  case  of  landlord  and  tenant  cited  does  not  seem  to 
me  to  be  in  point,  because  there  the  landlord  is  liable  to  be 
sued  without  his  consent.  If  he  appears  and  defends  the 
suit  it  is  his  own  act.  He,  substantially  and  voluntarily,  be- 
comes a  party  to  the  suit,  and  the  court  having  jurisdiction 
of  the  subject  matter  and  the  party,  by  his  voluntary  as- 
sumption of  the  defense,  is  bound  by  the  restdt.  The  State 
can  not  be  made  a  party  at  all,  without  its  consent,  and  the 
assumed  appearance  of  the  District  Attorney  or  Attorney- 
General  without  express  authority  of  law  does  not  constitute 
a  consent.    I  do  not  think  the  provision  in  the  statute  of 
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Nevada  (in  regard  to  the  duties  of  the  Attorney-General) 
touches  the  question.  It  might  be  the  duty  of  the  Attorney- 
General  to  appear  and  make  the  objection  that  the  State  can 
not  be  sued  and  even  to  conduct  the  defense  for  the  benefit 
of  the  State.  But  it  is  a  general  law,  such  as  exists  in  most 
if  not  all  the  States  defining  the  duties  of  the  Attorney-Gen- 
eral, to  appear  and  defend  che  interests  of  the  State  in  those 
cases  where  the  State  may  be  sued.  And  it  may  be  desir- 
able that  he  should  appear  and  defend  officers  of  the  State, 
or  even  others  where  the  interests  of  the  State  may  be  af- 
fected, although  the  decision  against  the  parties  to  an  action 
might  not  be  an  adjudication  conclusive  upon  the  rights  of 
the  State.  It  may  be  a  short,  easy,  and,  if  successful,  con- 
venient way  of  protecting  the  State's  interest,  and,  as  such, 
a  proper  course  for  him  to  pursue.  However  this  may  be, 
it  is  clear  that  this  section  of  the  statute  does  not  in  terms, 
or  by  any  reasonable  implication,  authorize  private  parties 
to  sue  the  State ;  and  we  have  seen  from  the  authorities  cited, 
that  where  there  is  no  authority  of  law  for  suing  the  State, 
an  assumed  authority  of  an  attorney  of  the  State  to  appear 
does  not  confer  jurisdiction  over  the  State.  Aforiioriy  his  as- 
suming to  appear  unofficially  for  the  defendants  in  defense  of 
actions  brought  against  private  parties  in  their  individual  ca- 
pacities who  happen  to  be  officers  of  the  State,  and  to  which 
the  State  is  not  and  can  not  be  made  a  pariy,  can  not  confer  jur- 
isdiction to  conclusively  determine  the  rights  of  the  State  as 
against  the  State.  If  such  could  be  the  effect  of  the  judg- 
ment, it  must  be  on  the  ground  that  the  State  can  indirectly 
in  substance  and  fact  be  made  a  party  when  the  law  forbids 
her  being  made  a  parly  in  form ;  and  her  rights  may  be  de- 
termined  in  a  case  over  which  she  has  no  control,  for  the  de- 
fendants must  have  authority  to  control  their  own  defenses 
even  if  the  defense  is  conducted  by  the  attorney  of  the  State. 
''Under  the  view  I  take  of  the  case,  this  is  not  an  adjudi- 
cation binding  upon  the  State,  and  as  the  State  is  not  con- 
cluded, I  do  not  see  how  the  present  officers  can  be  in  priv- 
ity with  the  prior  Warden,  or  how  the  State  can  be  in  privity 
with  him.  They  took  nothing  from  him  and  the  State  got 
nothing  from  him.    The  rights  of  the  State  upon  which  the 
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defendants  rely  depend  npon  its  own  title^  not  derived  from 
Blingerland,  the  former  Warden.  In  my  judgment  the  record 
is  of  no  effect  and  inadmissible. 

''If  plaintiflb  have  a  title  they  ought  to  recover  their  land. 
The  point  which  they  make  is  that  the  State  is  estopped  from 
showing  that  they  have  not  any  title.  They  will  be  permit- 
ted to  show  their  title  if  they  have  any.  I  will  say  to  coun- 
sel that  my  associate^  the  District  Judge,  does  not  concur  in 
the  views  I  have  expressed.  There  is  a  division  in  opinion 
between  us.  But  as  the  law  now  stands,  the  opinion  of  the 
Presiding  Judge  prevails  for  the  time  being." 

The  very  elaborate  opinion  in  Lee  vs.  Kaufman,  recently 
decided  by  Judge  Hughes,  cited  by  plaintiflGs'  counsel  on  the 
present  trial;  only  goes  to  the  question  of  jurisdiction  over 
actions  against  officers,  and  does  not  in  my  judgment  touch 
the  question  of  the  effect  of  this  judgment.  (24  Int.  Bev.  B. 
90.)  For  the  purpose  of  this  decision  I  assume  that  the 
court  had  jurisdiction  of  tiie  action  against  Slingerland  indi- 
Tidually,  without  discussing  the  point  or  formally  deciding  it. 

There  must  be  a  judgment  for  defendants  with  costs,  and 
it  is  so  ordered. 

B.  S.  Mesick,  for  plaintiff. 

J.  B.  Kittrell  and  B.  M.  Clarke,  for  defendants. 


Superior  Court,  New  York  City. 

June,  1878. 


CBOGA.N  vs.  NEW  TOBK  AND  HAELEM  B.  B.  CO. 

Cakribbs  of  Pabsbvobrs  hot  In6X7BEB6«— a  carrier  of  passengerB  is  not  bound  to 
guard  against  aeoidents  which  are  caused  by  defects  that  can  be  discovered  only 
by  superhuman  sagacity.  Accordingly,  where  a  narrow  strip  of  board  in  a  car 
platform,  perfectly  sound  and  of  the  strength  usual  in  such  boards,  was  found 
insuflScient  to  withstand  a  forcible  pressure  of  the  crutch  of  a  passenger.  HeU: 
that  the  company  owning  such  a  car  was  not  negligent,  or  liable  for  an  accident 
caused  thereby. 

The  plaintiff,  whose  complaint  was  dismissed  at  the  trial, 
moves  upon  the  minutes  that  a  new  trial  be  granted,  on  the 
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gronnd  that  the  judgment  there  rendered  was  against  the  ev- 
idence and  contrary  to  law.  [The  plaintiff,  weighing  about 
280  pounds,  in  alighting  from  defendant's  car  at  Fourth 
Avenue  and  Thirteenth  Street,  forced  the  ferule  of  her 
crutch  through  one  of  the  slats  of  the  car  platform,  and 
claimed  to  have  received  a  wrench  or  partial  fall  by  which 
she  sustained  injuries.] 

Homer  A.  Nelson  and  B.  Garretson,  for  plaintiff. 
Elliott  F.  Shepard,  for  defendant. 

Sanpord,  J.  The  plaintiff's  motion  for  new  trial  is  press- 
ed with  earnestness,  on  the  ground  that  the  ruling  of  the 
court  in  dismissing  her  complaint  was  in  conflict  with  the 
views  expressed  and  the  principles  established  in  the  case  of 
Weston  vs.  The  New  York  Elevated  R,  B.  Co.,  recently  aflSrm- 
ed  by  the  Court  of  Appeals.  (17  Alb.  Law  Jour.  415.)  That 
case  went  up  on  appeal  from  a  judgment  of  this  court  (42  N. 
T.  Superior  Ct.  Rep.  156),  and  the  opinion  of  the  General 
Term,  which  is  supposed  to  be  in  conflict  with  the  rule 
adopted  in  the  present  case,  was  prepared  by  myself  and  was 
not  overlooked  when  the  nonsuit  was  ordered.  I  am  still  of 
the  opinion  that  railway  passengers,  proceeding  with  ordi- 
nary care,  over  platforms  and  through  passages  leading  to 
and  from  their  seats  in  the  cars,  have  the  right  to  expect  and 
to  assume  that  they  may  do  so  without  risk  of  injury  to  life 
or  limb  from  unsubstantial,  insecure,  or  treacherous  foot- 
holds; and  that  carriers  of  such  passengers,  for  hire,  are  re- 
sponsible for  something  more  than  mere  ordinary  diligence 
in  keeping  their  platforms  in  a  safe  and  proper  condition  for 
the  entrance  and  egress  of  passengers  into  and  out  of  their 
cars.  They  are  bound  to  use  all  such  reasonable  precau- 
tions against  injury  as  human  sagacity  and  foresight  can  sug- 
gest. The  difiiculty  with  the  present  case  is  that  upon  the 
evidence  nothing  short  of  superhuman  prevision  could  have 
discovered  the  insecurity  of  the  platform  through  which  the 
plaintiff's  crutch  penetrated  when  she  attempted  to  dismount 
from  the  car.  The  evidence  shows,  without  contradiction, 
that  reasonable  and  proper  precautions  were  taken  by  the 
defendants  to  prevent  such  accidents.     The  platform  which 
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broke  was  previously  inspected  by  competent  persons  on  the 
yery  day  of  the  accident,  and  was  found  to  be  in  apparently 
good  condition.  It  was  constructed  in  the  same  manner  and 
with  the  same  materials  as  other  simikr  platforms  on  other 
cars  of  defendants  and  on  cars  of  other  companies  running 
street  railroads  in  the  city  of  New  York.  The  wood  of  the 
broken  strip,  as  well  as  that  of  the  strips  adjacent,  was  after- 
ward found  to  be  sound  and  undecayed.  The  platform  had 
proved  in  the  previous  experience  of  the  defendants  to  be 
safe,  suitable,  and  proper  for  the  purposes  to  which  it  was, 
and  was  intended  to  be,  ordinarily  applied,  and  the  pre- 
sumption of  negligence  arising  from  the  sudden  fracture  of 
one  of  the  narrow  strips  composing  it  under  the  impact  of  a 
violent,  concentrated,  and  altogether  extraordinary  concus- 
sion, if  any  such  presumption  be  warrantable,  is  amply  re- 
butted by  the  positive  and  uncontroverted  testimony  show- 
ing that  due  care  and  proper  precautions  were  taken  in  pro- 
viding a  safe,  suitable,  and  proper  foothold.  The  accumula- 
tion of  snow  and  ice  upon  the  platforms  of  the  Elevated  Bail- 
road  Company  {Weston  vs.  N,  T.  Elevated  B.  B,  Co.,  vbi 
sup.)  could  readily  have  been  discovered  and  prevented  by 
the  exercise  of  merely  human  prudence  and  caution,  and  the 
danger  of  permitting  such  an  accumulation  to  remain  was 
patent  and  obvious,  but  it  is  not  easy  to  perceive  how  the 
defendants'  agents  could  have  ascertained  the  insufficiency 
of  the  platform  or  of  a  particular  strip  in  it  to  resist  an  as- 
sault so  violent  and  unexpected  without  resorting  to  the  very 
experiment,  or  its  equivalent,  under  and  by  means  of  which 
that  insufficiency  was  practically  attested  by  the  plaintiff. 
To  charge  the  defendants  with  responsibility  for  nofc  prevent- 
ing an  accident  so  entirely  beyond  the  reach  of  a  watchful 
scrutiny  would  unduly  extend  the  liability  which  the  law  has 
imposed  upon  carriers  of  passengers,  and  would  make  it 
commensurate  with  that  of  insurers. 

I  am  of  opinion  that  a  verdict  in  favor  of  the  plaintiff 
could  not  have  been  sustained,  and  that  the  complaint  was 
properly  dismissed. 

Motion  for  new  trial  denied,  with  $10  costs. 


mtxt  (B^Mist  ^m  Mmtmt 


Vol.  2.  September  7,  1878.  No.  2. 

Current  Topics. 

The  Clerk  of  the  Supreme  Court  is  sending  out  the  fol- 
lowing notice  to  attorneys:  ''You  will  please  take  notice 
that  the  Calendar  of  this  Court  for  the  October  Term,  at  Los 
Ajigeles,  will  be  made  up  on  the  21st  day  of  September,  and 
will  consist  of  all  cases  from  the  counties  of  Santa  Barbara, 
Ventura,  Kern,  Inyo,  San  Bernardino,  San  Diego,  and  Los 
Angeles.  The  Calendar  for  the  November  Term,  at  Sacra- 
mento, wiU  be  made  up  on  the  19th  day  of  October,  and  will 
consist  of  cases  from  the  counties  of  Sacramento,  Yolo,  El 
Dorado,  Alpine,  Amador,  Placer,  Nevada,  Yuba,  Sierra,  Sut- 
ter, Tehama,  Colusa,  Butte,  Plumas,  Shasta,  Siskiyou,  Mo- 
doc, Lassen,  and  Trinity.  Cases  from  other  counties  may  be 
placed  on  either  Calendar  by  stipulation,  said  stipulation  to 
be  filed  with  the  Clerk,  at  his  office  in  San  Francisco,  on  or 
before  the  time  above  mentioned  for  the  making  up  of  the 
respective  Calendars.     By  order  of  the  Chief  Justice." 

Hudson  vs.  Lrwin,  an  unwritten  opinion  of  our  Supreme 
Court,  made  August  13,  1878,  was  an  action  to  quiet  title. 
The  case  was  before  the  court  before,  and  it  will  be  found 
reported  in  50  Cal.  450.  The  facts  are  all  set  out  fully  in 
that  opinion.  The  court  then  reversed  the  judgment  of  the 
court  below  for  an  error  in  not  allowing  proof  to  be  made  by 
the  defendant  of  a  certain  (Peabody)  survey.  This  last  trial 
of  the  case  was  before  a  jury,  and  they  returned  a  verdict  for 
the  defendant.  Plaintiff  asked  for  a  new  trial,  and,  being 
denied,  appealed.  He  alleges  that  the  evidence  was  insuffi- 
cient to  support  the  verdict. 
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Defendants  claim  that  the  evidence  was  sufficient,  and  also 
invoke  the  rule  laid  down  in  KUe  vs.  Tvbbs  (32  Cal.  339), 
that  a  new  trial  will  not  be  granted,  even  where  the  verdict 
is  against  the  weight  of  evidence,  if  there  be  some  evidence 
to  support  the  verdict.    Affirmed. 

Thomas  &  Pressley,  for  plaintiff. 

Haight  &  Taylor,  for  defendants. 

Young  vs.  City  akd  County  op  San  Francisco  (an  unwrit- 
ten opinion),  was  an  action  brought  by  the  plaintiff  to  re- 
cover 114,913  90  paid  the  defendant  for  lease  of  certain  lots 
sold  under  Ordinance  No.  533  at  public  auction.  The  plain- 
tiff claims  that  the  defendant  had  no  authority  to  sell  the 
same,  and  relying  on  the  representations  of  the  defendant  as 
to  the  validity  of  the  ordinance,  and  that  the  defendant  had 
a  right  to  sell  said  leases,  paid  to  the  defendant  the  amount 
above  set  forth.  He  alleges  fraud  on  the  part  of  the  ciiy, 
and  seeks  to  recover  the  money  paid,  which  the  city  refuses 
to  return. 

The  defendant  denies  the  complaint,  and  pleads  the  Stat- 
ute of  Limitations,  and  also  claims  that  the  contract  was  a 
sale. 

The  plaintiff  says  the  Statute  of  Limitations  will  not  apply 
in  this  case  on  account  of  the  fraudulent  acts  of  the  defend- 
ant, he  having  brought  his  action  within  six  months  after  the 
discovery  of  the  fraud.  Also  that  the  statute  will  not  apply, 
because  of  the  mistake  on  the  part  of  the  plaintiff. 

The  court  below  gave  judgment  for  the  defendant,  and  de- 
nied a  motion  for  a  new  trial. 

Judgment  and  order  affirmed. 

J.  B.  Hart,  for  plaintiff. 

W.  C.  Burnett,  for  defendant. 
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Supreme  Court  of  California. 

JuLT  Term. 


FNo.  6,026.J 

[Filed  August  26,  1878.] 
YBABBA,  Respondent,  vs.  LORENZANA,  Appellant. 

Deeds  made  nv  fbaud  op  Cbeditors— Effect  of  as  to  Grantob.— Where  the 
purpose  of  a  deed  is  not  only  to  secure  the  grantee  in  the  payment  of  a  deht 
due  to  him,  but  also  to  invest  him  with  the  legal  title,  in  order  that  the  creditors 
of  the  grantor  might  be  hindered  in  the  collection  of  their  debts,  such  a  con- 
yeyance  is  valid  as  against  the  grantor,  and  he  is  estopped  from  showing  that 
it  WAS  intended  as  a  mortgage. 

Appeal  from  the  Seventeenth  District  Court,  Los  Angeles 
County. 

The  plaintiff  alleged  in  his  complaint  that  on  July  6,  1875, 
he  borrowed  from  the  defendant  a  sum  of  money,  and  exe- 
cuted a  mortgage  on  certain  property  to  secure  the  loan  ; 
that  on  August  2,  1876,  he  made  a  deed  in  fee  simple  to  the 
defendant  in  lieu  of  the  mortgage,  at  the  defendant's  solic- 
itation, which  deed  was  to  operate  as  a  mortgage,  and  be 
subject  to  redemption ;  that  the  plaintiff  has  offered  to  re- 
pay the  money  loaned  him  and  demanded  a  reconveyance  of 
the  premises,  and  that  the  defendant  refused  to  accept  the 
money,  and  refused  to  reconvey,  and  prays  that  the  deed  be 
held  and  decreed  to  be  a  mortgage. 

The  defendants  deny  that  the  deed  was  intended  to  oper- 
ate as  a  mortgage. 

The  case  was  referred  to  the  Court  Commissioner  to  take 
testimony  and  report  findings  and  conclusions  of  law  and  a 
judgment  thereon,  and  he  filed  the  following  findings :  That 
on  July  19,  1876,  the  plaintiff  executed  to  the  defendant  a 
deed  of  conveyance  of  the  premises  and  the  mortgage  was 
canceled.  That  on  August  2,  1876,  the  plaintiff  executed 
another  deed  to  the  defendant  for  the  purpose  only  of  cor- 
recting the  description  of  the  premises.    That  the  deed  of 
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July  16th  was  in  fact  a  mortgage  given  for  the  purpose  of 
continuing  the  security  first  given,  and  that  the  deed  of  Aug- 
ust 2d  was  of  the  same  character. 

As  conclusions  of  law  finds  that  the  plaintiff  is  entitled  to 
a  reconveyance  upon  the  payment  of  the  amount  due  on  said 
equitable  mortgage  with  interest^  etc. 

Defendants  appeal. 

Thom  &  Boss,  for  appellants. 

Plaintiff,  according  to  his  own  sworn  and  repeated  state- 
ments, having  made  the  deeds  for  the  purpose  of  avoiding 
the  payment  of  a  claim  against  him,  will  not  be  heard  by  a 
court  of  equiiy  to  say  the  deeds  were  intended  as  mortgages. 
Equity  will  not  relieve  him  from  the  consequences  of  his  own 
fraudulent  conduct.  (1  Story  Eq.  Juris.,  Sec.  61,  p  69;  3 
Paige,  ch.  154;  12  Nevada,  38;  11  Paige,  oh.  349;  2  Johns. 
Cas.  417.) 

V.  E.  Howard,  for  respondent. 

No  creditor  complains,  as  plaintiff  owed  no  debt,  except  a 
judgment  which  was  recorded  and  was  a  prior  lien  on  the 
property  in  controversy.  If  the  deed  is  fraudulent  and  void 
the  proper  judgment  is  that  the  deed  be  canceled.  (41  Cal. 
84.) 

Per  Cubiam. 

The  findings  are  attacked  on  the  ground  that  it  appears  by 
the  evidence  that  the  plaintiff  executed  the  deeds  of  July  19th 
and  August  2d,  respectively,  for  the  purpose  of  defrauding 
his  creditors. 

The  plaintiff  testifying  in  his  own  behalf  (f ol.  81)  stated  as 
follows:  "The  paper  (the  conveyance  of  July  19th)  was 
made  because  parties  wanted  me  to  pay  more  than  was  justly 
due  them,  and,  therefore,  I  went  and  made  this  conveyance 
of  this  piece  of  land  to  Mr.  Lorenzana,  to  save  it  from  being 
taken  from  me  to  satisfy  an  unjust  debt."  Again  (fol.  83)  he 
testified  as  follows:  "  I  executed  this  deed  (the  deed  of  Aug. 
2d)  because  I  was  afraid  they  would  attach  the  property.  I 
executed  it  for  the  purpose  of  saving  him  for  the  payment  of 
the  money  I  owed  him  (Lorenzana),  and  the  land.'* 
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The  deed  of  Angast  2d  was  executed  for  the  purpose  of 
correcting  a  mistake  in  the  description  in  the  boundaries  of 
the  land  conveyed  by  the  deed  of  July  19th,  and  the  com- 
plaint was  filed  for  the  purpose  of  obtaining  a  decree,  declar- 
ing the  conveyance  of  August  2d  to  have  been  a  mortgage 
merely,  and  not  an  absolute  deed,  as  it  purports,  on  its  face, 
to  be. 

The  answer  denied  that  the  deed  in  question  was  intended 
as  a  mortgage. 

The  judgment  given  below  was  that  this  deed  was  a  mort- 
gage merely,  and  that  the  plaintiff  be  allowed  to  redeem  it, 
etc. 

As  seen  already,  the  evidence  given  by  the  plaintiff  him- 
self, when  testifying  as  a  witness  in  the  cause,  was  to  the  ef- 
fect that  the  purpose  of  the  conveyance  was  not  only  to  se- 
cure the  defendant  Lorenzana  in  the  payment  of  the  debt  due 
to  him,  but  also  to  invest  him  with  the  legal  title  in  order 
that  the  creditors  of  the  grantor,  plaintiff  here,  might  be 
hindered  in  the  collection  of  their  debts  against  the  plaintiff. 
Such  a  conveyance,  while  subject,  of  course,  to  the  attack  of 
the  creditors,  is  valid  as  against  the  grantor.  It  is  a  settled 
principle  of  law  that  the  grantor,  in  a  deed  made  for  the  pur- 
pose of  defrauding,  hindering,  or  delaying  his  creditors,  can 
not  be  relieved  against  its  operation.     As  to  him  it  is  valid. 

The  rule  in  this  respect  is  one  common  to  courts  of  law 
and  equity,  and  is  expressed  in  the  maxim,  **In  pari  delicto 
mdior  est  conditio  defendentis,^'    (1  Story  Eq.  Jur.,  §  61.) 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded. 


[No.  10,387.] 

[Filed  August  26,  1878.] 
PEOPLE  vs.  VAN  DELEER. 

Cbimiival  Law--Ssotioit  216  Penal  Codb  CoNflTRUBD— PoisoNOtrfl  and  Nox- 
ious SuBfltAKOEa— What  arb.»A  poiBon  is  any  Bubstanoe  which,  when  ap- 
plied to  the  body  externally,  or  m  any  way  introduced  into  the  system,  withoui 
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acting  meehanicaUyt  but  by  its  own  inherent  qualitie*,  U  capable  of  destroying 
life ;  hence  the  definition  by  the  court  below,  that  *'  a  poisonous  substance  is 
one  which  has  an  inherent  and  deleterious  property  capable  of  destroying  life»" 
is  too  broad,  including,  as  it  does,  substances  which  act  upon  the  system  me- 
chanically. 
Noxious  SuBSTAKCBa— What  are.— Such  substanoes  as  act  upon  the  system  me- 
chanically are,  within  the  meaning  of  the  statute,  "  other  noxious  or  destruct- 
ive substance  or  liquid;**  but  to  bring  a  case  within  the  statuts,  it  must  be 
proved  that  the  substance  or  liquid  administered  was  capable  of  destroying  life, 
and  the  omission  of  that  quality  or  capacity,  in  the  definition  by  the  court  be- 
low, makes  it  erroneous.  The  purpose  of  the  statute  is  to  punish  for  attempts 
toAttf. 

Appeal  from District  Court,  Santa  Barbara  County. 

The  facts  appear  sufficiently  in  the  opinion. 

Per  Curiam. 

The  defendant  is  charged  with  having  administered  '^  a 
poisonous  and  noxious  substance "  to  the  prosecuting  wit- 
ness. The  section  under  which  the  indictment  was  framed  is 
as  follows:  **  Section  216 — ^Every  person  who,  with  intent 
to  kill,  administers  or  causes  or  procures  to  be  administered, 
to  another,  any  poison  or  other  noxious  or  destructive 
substance  or  liquid,  but  by  which  death  is  not  caused,  is 
punishable  by  imprisonment  in  the  State  Prison  not  less 
than  ten  years." 

The  court  instructed  the  jury  that  if  the  defendant  gave 
or  administered  to  Henry  Warmstead  "either  a  poisonous  or 
noxious  substance,  with  the  intent  then  and  there  to  kill  him, 
as  alleged  in  the  indictment,"  they  must  find  the  defendant 
guilty.  The  court  defined  poisonous  and  noxious  substances 
as  follows :  "A  poisonous  substance  is  one  which  has  an  in- 
herent and  deleterious  property  capable  of  destroying  life. 
A  noxious  substance  is  not  necessarily  poisonous,  but  may 
be  a  substance  which  is  hurtful  and  injurious." 

Accurate  definitions  of  those  terms  can  not  be  readily 
given,  and,  perhaps,  are  impossible,  and  proximate  accuracy 
is  all  that  may  be  required  in  the  application  of  the  statute 
in  a  given  case;  but  the  above  definitions  omit  some  of  the 
essential  elements  of  the  meaning  of  those  terms,  as  em- 
ployed in  the  statute.  A  poison  is  defined  by  Wharton  & 
Stille  (Med.  Juris.,  g  493)  as  "a  substance  having  an  inhe- 
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rent  deleterious  property,  which  renders  it,  when  taken  into 
the  system,  capable  of  destroying  life."  A  definition  stated 
in  2  Beck's  Med.  Juris.,  with  approval,  is  as  follows:  **  A 
poison  is  any  substance  which,  when  applied  to  the  body  ex- 
ternally, or  in  any  way  introduced  into  the  system,  without 
acting  mechanically,  but  by  its  own  inherent  qualities,  is 
capable  of  destroying  life."  The  definition  of  a  poison  given 
by  the  court  would  include  substances  which  act  upon  the 
system  mechanically  so  as  to  destroy  life.  In  that  respect 
the  definition  was  too  broad;  but  such  substances  are,  in  our 
opinion,  included  within  the  meaning  of  the  words  of  the 
statate,  ''  other  noxious  or  destructive  substance  or  liquid." 

The  noxious  or  destructive  substance  or  liquid  mentioned 
in  the  statute  is  not  merely  such  as  might,  when  adminis- 
tered, be  hurtful  and  injurious,  but,  like  a  poison,  it  must  be 
capable  of  destroying  life.  Pulverized  glass  or  boiling  water, 
when  administered  in  sufiicient  quantities,  would  destroy 
life,  but  they  are  not  poisonous.  The  purpose  of  the  statute 
is  to  provide  a  punishment  for  attempts  to  kiU,  by  the  means 
therein  mentioned;  and  in  order  to  bring  a  case  within  the 
statute,  it  must  be  proved  that  the  substance  or  liquid  which 
was  administered  was  capable  of  destroying  life.  The  in- 
tent to  kill  could  not  be  inferred  from  the  act  of  administer- 
ing a  substance  which  has  not  the  capacity  of  destroying  life. 
The  omission  of  that  quality  or  capacity  from  the  definition 
of  a  noxious  substance,  as  given  at  the  request  of  the  pros- 
ecution, rendered  it  erroneous. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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In  the  Circuit  Court  of  the  United  States, 

In  Ain>  70B  THE  DiSTBiOT  OF  Gaufobnu. 


TBTPP  vs.  SPBINa. 

Tps  BoviTDABiBS  07  THB  Pv^BLO  OF  Sak  Fbancisco  flTJLTBD.— The  eMtem  line, 
tbe  Bay  of  San  Franoiaco.  Miaaion  Greek  no  part  of  the  Bay :  the  boundary 
line  croMea  that  creek  at  ita  mouth. 

Field,  J. 

This  is  an  action  for  the  possession  of  a  parcel  of  land 
within  the  city  of  San  Francisco,  constituting  a  portion  of 
the  block  bounded  by  Mission,  Howard,  Seventeenth,  and 
Eighteenth  streets,  and  designated  on  the  map  of  the  city  as 
block  sixty  (60).  The  plaintiff  is  a  citizen  of  Illinois,  and 
asserts  title  to  the  premises  under  a  conveyance  executed  by 
the  State  Board  of  Tide  Land  Commissioners,  in  November, 
1875,  to  one  G^o.  W.  Ellis,  through  whom  he  derives  what- 
ever interest  he  possesses.  The  defendant  is  a  citizen  of  Cal- 
ifornia, and  ckims  the  ownership  of  the  premises  by  convey- 
ance from  parties  who  acquired  the  interest  of  the  city  of 
San  Francisco  under  the  ordinance  known  as  the  Van  Ness 
Ordinance,  and  the  confirmatory  legislation  of  the  State  and 
of  the  United  States.  The  case  is  believed  to  be  a  tost  one, 
and  it  is  stated  that  upon  its  disposition  numerous  other 
cases,  depending  upon  the  efficacy  of  the  deed  of  the  Tide 
Land  Commissioners,  will  be  determined.  It  is  tried  by  the 
court  without  the  intervention  of  a  jury  by  stipulation  of  the 
parties. 

The  contention  of  the  plaintiff  is,  that  the  premises  in  con- 
troversy were,  on  the  admission  of  California  into  the  Union, 
either  lands  covered  by  the  tide  waters  of  the  bay  of  San 
Francisco,  and  that  tibieir  title  then  vested  in  the  State,  by 
virtue  of  her  sovereignty;  or  that  they  were,  upon  such  ad- 
mission, salt  marsh  lands,  which  at  once  passed  to  the  State 
under  the  Act  of  Congress,  of  September  28,  1850,  known  as 
the  Swamp  Land  Act;  and  that  in  either  case  the  title  of  the 
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State  was  conyeyed  to  Ellis  by  the  deed  of  the  Tide  Land 
Commissioners.  The  statute  providing  for  the  appointment 
of  these  Commissioners,  makes  their  deed  prima  facie  evidence 
of  the  regalaritj  of  their  preliminary  proceedings,  and  of 
their  sale,  and  of  title  and  right  of  possession  in  the  grantee. 
(Laws  of  1867-8,  p.  720.)  And  the  plaintiff  also  contends 
that  this  prima  fade  evidence  can  not  be  controverted  in  an 
action  at  law  until  the  defendant  has  connected  himself  with 
the  original  source  of  title. 
-  The  premises  are  situated  where  formerly  was  a  stream 
called  Mission  Creek,  running  up  from  the  waters  of  a  bend 
in  the  bay  of  San  Francisco,  known  as  Mission  Bay.  They 
are  distant  about  a  mile  from  the  mouth  of  the  creek.  All 
of  that  stream  which  covered  any  portion  of  block  sixty  (60) 
is  now  filled  in,  and  upon  the  land  thus  formed,  and  adjoin- 
ing  lands,  several  buildings  have  been  erected,  which  are  oc- 
cupied as  private  residences.  Whether  the  waters  of  the 
bay  were  ever  carried  by  the  tide  over  the  lands  is  a  matter 
upon  which  the  evidence  is  conflicting.  The  creek  was  often 
swollen  by  water  from  the  adjacent  hills  so  as  to  overflow  its 
banks,  and  the  tide  sometimes,  though  not  regularly,  forced 
back  the  waters  of  the  creek,  so  as  to  cause  a  similar  over- 
flow. But  from  the  view  we  take  of  the  case  it  is  immaterial 
whether  Hie  lands  could  ever  properly  be  termed  tide  lands 
or  marsh  lands,  whether  they  were  at  any  period  covered  by 
the  daily  tides,  or  lay  beyond  their  reach  at  their  highest 
flood.  The  record  of  the  proceedings  and  the  final  de- 
cree in  the  Pueblo  Case  have  been  given  in  evidence, 
and  from  them  it  appears  that  the  premises  are  situ- 
ated within  the  limits  of  the  tract  confirmed  to  the  city  of 
San  Francisco.  This  tract  embraces  so  much  of  the  upper 
portion  of  the  peninsula,  upon  which  the  city  is  situated, 
above  the  ordinary  high  water  mark  of  1846,  as  will  contain 
an  area  of  four  square  leagues,  being  bounded  on  the  north 
and  east  by  the  bay  of  San  Francisco,  on  the  west  by  the  Pa- 
cific Ocean,  and  on  the  south  by  a  due  east  and  west  line, 
drawn  so  as  to  include  the  area  designated,  subject  to  certain 
deductions  which  it  is  not  material  to  mention  in  this  con- 
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uection.  Mission  Greek  never  constituted  any  portion  of  the 
bay  of  San  Francisco  any  more  than  the  Sacramento  Biver 
constitutes  a  portion  of  the  bay  of  Suisun,  or  the  Hudson 
Biyer  a  portion  of  the  bay  of  New  York.  As  the  demanded 
premises  lie  where  Mission  Creek  formerly  existed,  or  where 
its  banks  were,  they  necessarily  fall  within  the  tract  confirm- 
ed to  the  city.  The  boundary  of  that  tract  runs  along  the  bay 
on  the  line  of  ordinary  high  water  mark,  as  that  existed  in 
1846,  crossing  the  mouth  of  all  creeks  running  into  the  bay,  and 
that  of  Mission  Creek  among  others.  The  boundary  would 
have  been  a  very  singular  one  had  it  followed  the  windings 
of  that  creek  and  its  branches,  whereyer  the  tide  waters  of 
the  bay  may  have  flowed.  The  laws  of  Mexico,  relating  to 
lands  to  be  assigned  to  Pueblos,  required  that  such  lands 
should  be  laid  out  in  a  square  or  prolonged  form,  according 
to  the  nature  of  the  country,  and,  so  far  as  practicable,  have 
regular  lines  for  boundaries.  The  decree  of  the  United 
States  Circuit  Court  in  confirming  the  claim  of  the  city  fol- 
lowed this  requirement,  and  gave  boundaries  which  could  be 
easily  ascertained,  and  which  formed  as  compact  a  body  as 
the  situation  of  the  country  would  permit. 

The  general  doctrine  that  the  State  holds  the  title  to  soils 
under  tide  waters  within  her  limits  is  not  questioned.  Her 
proprietary  right  to  such  soils  has  been  asserted  in  numerous 
instances,  both  by  the  State  and  federal  courts.  It  was  ex- 
pressly recognized  by  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  Webber  vs.  The  Harbor  Commis- 
sioners,  which  originated  in  this  city  (18  Wall.  65).  Though 
the  United  States  acquired  the  title  to  the  lands  under  tide 
waters  from  Mexico  equally  with  the  title  to  the  uplands, 
they  held  it  in  trust  for  the  future  State.  The  ownership  and 
consequent  right  of  disposition  passed  to  her  upon  her  ad- 
mission into  the  Union.  But  this  ownership  could,  of 
course,  only  devolve  upon  her  where  it  had  not  been  previ- 
ously granted  to  other  parties  by  the  former  sovereign,  or 
subjected  to  trusts  which  would  require  its  disposition  in 
some  other  way.  If  it  were  acquired  by  the  United  States 
charged  with  any  trust,  the  disposition  of  it,  in  the  execution 
of  that  trust,  will  override  any  claim  of  the  State. 
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That  a  Pueblo  of  some  kind  existed  at  the  site  of  the  pres- 
ent city  of  San  Francisco  upon  the  cession  of  the  country 
from  Mexico ;  that  such  Pueblo  possessed  proprietary  rights 
in  certain  lands,  and  that  the  city  succeeded  to  such  rights, 
are  no  longer  open  questions  for  discussion  or  judicial  ex- 
amination.  They  have  been  determined  by  repeated  decis- 
ions  of  the  federal  courts;  and  however  much  counsel  may 
be  disposed  to  question  the  original  soundness  of  those  de- 
cisions, the  conclusions  reached  must  be  received  as  estab- 
lished facts,  and  all  the  legal  consequences  flowing  from 
them  accepted.  The  obligation  which  the  United  States  as- 
sumed by  the  treaty  with  Mexico  was  to  protect  all  rights  of 
property  acquired  under  the  laws  of  that  country.  The 
property  rights  of  Pueblos,  equally  with  those  of  individuals, 
were  entitled  to  protection,  and  in  the  legislation  of  Con- 
gress provision  was  made  for  their  investigation  and  confir- 
mation. The  right  and  power  of  the  Government  in  the  ex- 
ecution of  its  treaty  obligations  to  protect  the  claim  of  the 
city  of  San  Francisco,  as  successor  of  the  Pueblo,  were  su- 
perior to  any  subsequently  acquired  rights  or  claims  of  the 
State  or  of  individuals.  (See  Teachmacher  vs.  Thompson^  18 
Cal.  28.) 

It  is  undoubtedly  true  that  until  the  confirmation  of  the 
city's  claim  the  Government  retained  the  right  to  control  the 
use  and  disposition  of  the  Pueblo  lands,  where,  by  action  of 
the  officers  of  the  Pueblo,  or  of  the  city,  its  successor,  they 
bad  not  been  previously  vested  in  private  proprietorship; 
and,  perhaps,  had  Congress  in  terms  so  declared,  the  swamp 
lands  within  the  limits  of  the  Pueblo  may  have  been  alien- 
ated to  other  parties.  There  is  no  occasion,  however,  to  ex- 
press any  opinion  on  this  point,  as  the  only  Act  of  Congress 
to  which  reference  is  made,  that  of  September  28,  1850,  was 
clearly  not  intended  to  apply  to  any  lands  then  held  by  the 
United  States  charged  with  the  equitable  claim  of  otixers, 
which  they  were  by  treaty  bound  to  protect. 

Our  conclusion  is  that  the  premises  in  controversy  consti- 
tute a  part  of  the  tract  confirmed  to  the  city  by  the  decree 
of  the  United  States  Circuit  Court,  entered  on  the  18th  of 
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May,  1865.  That  decree  became  final  by  the  Act  of  Con- 
gress passed  on  the  8th  of  March,  1866,  which  was  followed 
by  a  dismissal  of  the  appeal  taken  to  the  Supreme  Court. 

The  defendant  has  shown  that  the  parties,  through  whom 
he  claims,  were  in  peaceable,  actual  possession  of  the  lands 
in  controversy  at  the  time  the  Van  Ness  Ordinance  took  ef- 
fect, and  on  the  passage  of  the  confirmatory  act  of  the  Leg- 
islature of  the  State,  and  had  made  valuable  improve- 
ments upon  it,  and  thus  acquired  the  title  of  the  city.  He 
has  thus  brought  himself  in  connection  with  a  title  superior 
to  that  of  the  plaintiff.  It  follows  that  judgment  must  be  en- 
tered in  his  favor. 

The  suggestion  that  the  survey  of  the  Pueblo  claim  for- 
warded to  the  Land  Department  at  Washington,  follows  the 
banks  of  Mission  Creek,  can  not  have  any  weight  in  the  case. 
The  decree  confirming  the  claim  of  the  city  fixes  the  bay  of 
San  Francisco  at  ordinary  high  water  mark  as  its  eastern 
boundary,  and  this  line  can  not  be  changed  by  the  Surveyor- 
General,  or  any  department  of  Government.  The  Act  of 
Congress  confirms  the  claim  as  described  in  the  decree,  and 
also  relinquishes  all  interest  of  the  United  States  to  the 
lands  embraced  by  it,  subject  to  certain  exceptions  and  res- 
ervations not  material  to  be  now  considered.  Any  patent  of 
the  United  States  which  may  hereafter  be  issued  to  the  city 
from'  the  Land  Department  at  Washington  can  neither  add 
to  or  take  from  the  title  already  vested  in  the  city  and  those 
claiming  under  it.  The  confirmation  approved  and  affirmed 
by  the  Act  of  Congress  will  control  any  patent  which  the  De- 
partment may  issue.  A  patent  of  the  United  States  operates, 
as  was  held  by  the  Supreme  Court,  in  a  recent  case,  in  two 
ways:  **It  is  a  conveyance  by  the  Government,"  said  the 
court,  ^'when  the  Government  has  any  interest  to  con- 
vey; but  where  it  is  issued  upon  the  confirmation  of 
a  claim  of  a  previously  existing  title,  it  is  documentary 
evidence  of  the  existence  of  that  title,  or  of  such  equi- 
ties respecting  the  claim  as  justify  its  recognition  and 
confirmation.  The  instrument  is  not  the  less  efficacious 
as  evidence  of  previously  existing  rights,  because  it  also 
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embodies  words  of  release  or  transfer  from  the  Gov- 
ernment." (Langdeau  vs.  Hanes,  21  Wall.  521.)  It  was  a 
legislative  confirmation  of  which  the  court  was  here  speak- 
ing, and  in  the  case  of  San  Francisco  we  have  both  a  judicial 
and  a  legislative  confirmation^  the  latter  sanctioning  and  af- 
firming the  former.  By  it  the  title  of  the  city  and  her  alien- 
ees became  perfect,  and  no  patent  can  ever  disturb  or 
strengthen  it.  And  yet  a  patent  will  be  of  great  value,  as  it 
will  enable  parties  to  maintain  their  titles  in  the  tribunals  of 
the  country  without  other  proof  of  the  claim  of  the  city  and 
its  confirmation,  and  it  will  also  remove  doubts  as  to  the 
boundaries  of  the  tract  where  their  establishment  rests  in 
the  uncertain  recollection  of  witnesses  as  to  places  which  are 
fast  becoming  obliterated  by  the  improvements  of  a  con- 
stantly increasing  population.  But  it  can  not  by  any  possi- 
bility make  a  creek  running  into  the  bay  a  part  of  the  bay  it- 
self, and  it  is  not  to  be  supposed  that  any  suggestion  of  the 
kind  will  be  heard  with  favor  by  those  to  whom  the  duty  of 
issuing  a  patent  is  entrusted. 


Supreme  Court  of  Nevada. 


STATE  vs.  BOVER. 

1.  Duty  of  Clbrks  in  Hakinq  ttf  Transoript  in  a  Criminal  Case.— A  tran- 
script on  appeal  should  not  be  encumbered  with  any  matter  not  authorized  hy 
Sections  4S0  and  480  of  the  Criminal  Praotioe  Act. 

2  Prrliujnart  Examination— How  Conducted— Whbn  Statement  of  De- 
pendant 18  Admissible  in  Evidence.— The  justice  of  the  peace  may  select 
persons  to  write  down  the  testimony  of  the  defendant,  and  if  the  statement  is 
thus  written  down  in  accordance  with  the  statute  it  is  admissible,  on  the  trial 
of  the  case,  against  the  defendant. 

8.  Declarations  or  Third  Persons— When  Admissible.— A  prosecuting  wit- 
ness, haTing  been  accused  by  the  defendant  of  the  yery  crime  for  which  the  de- 
fSendant  was  indicted,  was  allowed  upon  the  trial,  in  explanation  of  hb  own 
conduct,  to  give  in  evidence  the  declarations  of  third  persons  which  induced  him 
to  make  a  complaint  before  a  magistrate  accusing  the  defendant  with  the  com- 
mission of  the  crime.    Held:  no  error. 
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4.  VmDicT  IN  A  Cbxm nrix  Cabb  mat  bb  Rbcobdbd  on  Sitkdat.— The  statutes  of 

this  State  provide  that  courts  my  be  held  on  SuDday  "  to  reoeiTe  a  Terdict  or 
discharge  a  juxy.**  This  authorises  the  court  to  have  the  Terdict  recorded  and 
to  make  such  orders  as  are  incident  to  the  power  giren  by  the  statute. 

5.  CiBCiTMBTAMTiAL  EviDBMCB.— The  court  refused  to  give  an  instruction  copied 

from  wills  on  circumstantial  evidence. ,  HM:  not  erroneous. 

The  defendant  was  convicted  of  murder  in  the  first  degree. 
The  appeal  was  taken  from  the  jndgment  and  from  the  order 
of  the  court  refusing  to  grant  a  new  trial. 

T.  W.  W.  Davies,  for  appellant. 

John  B.  Kittrell,  Attomej-Gteneral,  for  respondent. 

By  the  court,  Hawlet,  C.  J. : 

When  the  transcript  on  appeal  in  this  case  was  filed  in  this 
court  it  contained  over  800  pages.  Upon  the  oral  argument 
it  was  ascertained  that  the  clerk,  at  the  request  of  counsel, 
had,  with  other  irreleyant  matter,  inserted  all  the  testimony 
submitted  at  the  trial,  although  not  embodied  in  any  bill  of 
exceptions. 

At  the  close  of  the  argument  we  made  an  order  that  the 
transcript  be  returned  to  the  clerk  of  Washoe  County  with 
instructions  to  eliminate  therefrom  all  matters  contained 
therein  that  were  not,  by  the  provisions  of  Sections  450  and 
480  of  the  Criminal  Practice  Act  (1  Compiled  Laws,  2075, 
2105),  made  part  of  the  record  in  a  criminal  case.  It  came 
back  with  only  115  pages,  and  still  contains  an  affidavit  made 
by  T.  W.  W.  Davies,  of  counsel  for  appellant,  setting  forth 
what  is  claimed  to  have  been  an  irregularity  upon  the  part 
of  the  counsel  for  the  State  in  his  closing  argument  to  the 
jury,  and  the  instructions  given  to  the  jury  by  the  court  of 
its  own  motion. 

These  ought  not  to  have  been  included  in  the  transcript, 
because  not  embodied  in  any  bill  of  exceptions. 

After  what  has  been  said  by  this  court  in  the  State  vs.  For- 
aha  (8  Nev.  137);  State  vs.  Bums  (8  Nev.  251);  Sfate  vs. 
Huff  (11  Nev.  17);  State  \s.  Larhin  (11  Nev.  314);  State  vs. 
Bover  (11  Nev.  343);  State  vs.  Ah  Mooh  (12  Nev.  369);  and 
Staie  vs.  Sam  MUls  (12  Nev.  401),  there  is  certainly  no  excuse 
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in  encambering  the  iaranscript  on  appeal  with  any  matter  not 
anthorized  by  Sections  450  and  480  of  the  Criminal  Practice 
Act.  If  the  county  clerks  will  remember  that  it  is  their  duty 
not  to  insert  anything  in  the  transcript,  whether  asked  for 
by  counsel  or  not,  except  as  provided  for  by  said  sections, 
and  that  they  are  not  entitled  to  auy  pay  for  services  per- 
formed in  copying  papers,  documents,  or  statements  that  are 
not  made  any  part  of  the  record  in  a  criminal  case,  they 
wonld  hereafter  save  themselves  some  trouble  and  the  coun- 
ties considerable  expense,  to  say  nothing  of  the  unnecessary 
task  so  often  imposed  upon  this  court  of  sifting  the  tare  from 
the  wheat,  and  expelling  the  chaff  from  the  transcript. 

The  points  made  by  appellant's  counsel,  that  are  based 
upon  the  record,  will  be  noticed  in  their  regular  order: 

1.  The  question  of  jeopardy  and  the  power  of  the  court  to 
grant  a  new  trial,  although  not  asked  for  by  the  defendant, 
is  settled  by  the  former  decision  in  this  case.  {Stale  vs. 
JB(wer,  10  Nev.  388.) 

2.  The  court  did  not  err  in  admitting  the  voluntary  state- 
ment of  the  defendant  as  taken  down  on  his  preliminary  ex- 
amination before  Job  Davis,  a  justice  of  the  peace  in  Hum- 
boldt County.  The  justices  of  the  peace  can  select  clerks  ad 
IJbUum  to  perform  the  clerical  labor  of  writing  out  the  testi- 
mony taken  upon  the  preliminary  examination,  but  must  see 
that  they  correctly  peirform  the  duty.  In  this  case  the  state- 
ment was  written  by  clerks  under  the  direction  and  in  the 
presence  of  the  justice.  It  was  read  by  one  of  the  clerks,  at 
the  request  and  in  the  presence  of  the  justice,  to  the  defend- 
ant. It  was  corrected  in  every  particular  desired  by  the  de- 
fendant. The  defendant,  before  making  the  statement,  was 
fully  advised  by  the  justice  of  all  his  rights.  In  short,  the 
record  shows  that  Sections  152,  154,  155,  and  156  of  the 
Criminal  Practice  Act  (1  Compiled  Laws,  1780,  1782,  1783, 
1784)  were  in  every  respect  fully  complied  with. 

In  the  absence  of  any  evidence  tending  to  show  that  the 
witnesses  were  not  excluded  pending  the  examination  of  de- 
fendant, as  provided  for  in  Section  158  (1  Compiled  Laws, 
1786),  we  can  not  presume  that  the  justice  did  not  conform 
to  this  provision  of  the  statute. 
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The  interlineations  in  the  statement  were  satisfactorily  ex- 
plained, and  the  missing  portions  of  the  certificate  properly 
accounted  for  and  supplied. 

The  provisions  of  the  law  respecting  the  manner  in  which 
the  statement  of  defendant  may  be  taken  haying  been  com- 
plied with,  the  statement  was  admissible  in  evidence  against 
the  defendant,  upon  the  trial  of  the  case,  under  the  general 
principles  applicable  to  the  admissibility  of  confessions. 
(1  Greenl  on  Ev.,  Sections  216,  224;  1  Phil,  on  Ev.  535; 
(2  Phil,  on  Ev.  242;  Stale  vs.  Lamb,  28  Mo.  218;  DeFoe  vs. 
PeopU,  22  Mich.  224;  Peoj^  vs.  KeO^,  47  Cal.  125.) 

The  time  of  introducing  the  statement  was  optional  with 
the  counsel  for  the  prosecution. 

3.  The  prosecuting  witness,  McWorthy,  after  testifying 
that  he  came  from  the  camp  where  the  homicide  had  been 
committed  to  Clark  and  Osbum's  Station,  and  had  gone  from 
here  to  Mill  City  and  to  Winnemucca,  where  he  made  a  com- 
plaint before  a  justice  of  the  peace,  accusing  Hover  of  the 
murder  of  I.  N.  Sharp,  was  asked  by  counsel  for  the  State: 
''What  caused  or  induced  you  to  make  this  complaint 
against  Hover?*'  He  answered,  among  other  things,  as  fol- 
lows: 

''By  inquiries  and  from  what  Bover  told  me  that  Sharp 
said  he  was  going  to  Wright's  ranch.  When  I  inquired  for 
him  at  Osbum's  ranch  Mr.  Clark  stood  there,  and  after  Mr. 
Osbum  saying  he  had  not  seen  him,  Mr.  Clark  he  says:  '  I 
just  came  from  Wright's  ranch,  and  I  do  not  think  he  is 
there.'  Mrs.  Osburn  then  says:  'That  man  Rover  has  mur- 
dered him;'  and  I  says:  'I  guess  not,  he  was  too  coward- 
ly— wouldn't  murder  anything.'  Mrs.  Osbum  says:  'It  is 
cowards  that  do  such  things.' " 

The  portions  of  this  answer,  particularly  complained  of  by 
appellant — viz.:  the  declarations  of  Mrs.  Osbum — were, 
upon  motion,  stricken  out.  It  was  therefore  the  duty  of  the 
jury  to  disregard  them  without  any  special  instruction  from 
the  court  to  that  effect.  Where  testimony  is  stricken  out  it 
is,  we  believe,  the  usual  custom  for  courts  in  the  trial  of 
criminal  cases  to  instruct  the  jury  to  disregard  the  evidence, 
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and  it  is  perhaps  the  better  practice,  out  of  abundant  caution 
to  do  so;  but  the  appellant  has  no  cause  of  complaint  upon 
this  ground  unless  he  affirmatively  shows  that  the  courts 
upon  request,  refused  to  so  instruct  the  jury. 

The  court  did  not  err  in  allowing  the  witness  Mc Worthy, 
in  answer  to  the  question  asked  by  counsel,  to  detail  the  ef- 
forts he  had  made  to  learn  the  whereabouts  of  the  deceased. 
The  defendant  Rover,  in  his  voluntary  statement  before  the 
committing  magistrate,  had  accused  the  witness  Mc  Worthy 
of  being  the  murderer  of  Sharp,  and  the  jury  were  called 
upon  to  determine,  among  other  things,  whether  this  accu- 
sation was  true  or  false. 

The  declarations  of  third  persons  were  not  called  out  by 
the  prosecution  for  the  purpose  of  being  used  as  evidence 
against  Rover,  but  were  introduced  simply  for  the  purpose 
of  explaining  the  conduct  of  the  witness  Mc  Worthy,  so  that 
the  jury  might  determine  therefrom  whether  he  acted  in  good 
faith,  or  whether,  being  himself  the  real  murderer,  he  had 
falsely  made  the  charge  against  Rover  for  the  purpose  of  di- 
recting the  attention  of  the  public  to  the  accused  and  divert- 
ing it  from  himself.  To  that  extent  it  was  proper  for  the 
witness  in  detailing  the  steps  he  had  taken  to  state  what  an- 
swei's  were  given  to  the  inquiries  made  by  him.  (1  Greenl. 
on  Ev.  Sec.  100, 101 ;  1  Whart.  Cr.  Law,  Sec.  663 ;  Sitde  vs. 
Fox,  25  N.  J.  567.) 

4.  The  objections  urged  by  appellant's  counsel,  that  the 
court  erred  in  having  the  verdict  read  to  the  jury  and  record- 
ed on  Sunday,  and  in  discharging  the  jury  and  designating  a 
day  upon  which  he  would  pronounce  judgment,  are  wholly 
untenable.  The  statutes  of  this  State  expressly  provide  that 
the  courts  may  be  held  on  Sunday :  "To  receive  a  verdict  or 
discharge  a  jury."    (1  Compiled  Laws,  955.) 

When  the  verdict  is  given,  **the  clerk  must  immediately 
record  it  in  full  on  the  minutes,  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  be  their  verdict."  (1  Com- 
piled Laws,  2043.) 

The  power  given  to  the  court  to  sit  on  Sunday  to  receive 
the  verdict  necessarily  authorizes  it  to  have  the  verdict  then 
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read  and  recorded,  to  discharge  the  jury,  and  make  snch 
other  orders  as  are  incident  to  the  power  given  by  the  statute. 
{McGorUe  vs.  The  Slate,  14  Ind.  39.) 

5.  The  court  did  not  err  in  refusing  to  give  the  second  in- 
struction asked  by  defendant's  counsel.  It  reads  as  follows: 
'*  In  order  to  justify  the  inference  of  legal  guilt  from  circum- 
stantial evidence  the  existence  of  the  inculpatory  facts  must 
be  absolutely  incompatible  with  the  innocence  of  the  accused, 
and  incapable  of  explanation  upon  any  other  reasonable  hy- 
pothesis than  that  of  his  guilt.  This  is  the  fundamental  rule 
by  which  the  relevancy  and  effect  of  circumstantial  evidence 
must  be  estimated."  This  instruction  is  copied  from  Wills 
on  Circumstantial  Evidence,  149. 

Burrill  states  the  rule  correctly,  as  follows:  "The  evi- 
dence against  the  accused  must  be  such  as  to  exclude,  to  a 
moral  certainty,  every  hypothesis  but  that  of  his  guilt  of  the 
the  offense  imputed  to  him."  (Burrill  on  Cir.  Ev.,  737.)  He 
says  the  rule  has  been  otherwise  stated  by  Wills,  and  with- 
out commenting  upon  the  difference  in  the  language  adds 
that  this  rule  "is  the  great  test  rule  of  all  presumptive  proof." 
The  court  in  this  case  was  fully  justified  in  refusing  the  in- 
struction upon  the  authority  of  Hie  State  vs.  O'Connor  (11 
Nev.  416),  on  the  ground  that  it  had  already  been  given  in 
substance  in  the  second  instruction  asked  by  the  prosecu- 
tion (copied  from  People  vs.  Cronin,  34  Cal.  194),  and  the 
first  instruction  asked  by  defendant  (copied  from  People  vs. 
Dick,  32  Cal.  215). 

The  ruling  ought,  however,  to  be  sustained  upon  broader 
grounds.  The  words  "absolutely  incompatible,"  as  con- 
tained in  the  instruction,  in  their  usual  signification,  imply 
that  the  proof  of  defendant's  guilt  must  be  established  be- 
yond the  possibility  of  a  doubt.  This  is  not  the  law.  {State 
vs.  FergiLson,  9  Nev.  118;  State  vs.  Nelson,  11  Nev.  340.) 
"The  law,"  as  was  said  by  the  Supreme  Court  of  California 
in  Tlie  People  vs.  Murray,  "requires  that  the  facts  shall  not 
only  be  consistent  with  the  guilt  of  the  accused,  but  incon- 
sistent with  any  other  rational  conclusion.  A  higher  degree 
of  certainty,  in  establishing  the  guilt  of  the  accused,  by 
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means  of  circnmstantial  evidence,  can  not  be  required  with- 
out  rendering  such  evidence  valueless."     (16  Cal.  47.) 

The  judgment  and  order  overruling  defendant's  motion  for 
a  new  trial  are  affirmed,  and  the  District  Court  is  directed  to 
fix  a  day  for  carrying  its  sentence  into  execution. 

Beaoty,  J.,  concurring: 

In  regard  to  the  third  point  discussed  in  the  foregoing 
opinion,  I  consider  it  doubtful  whether  the  record  shows  sat- 
isfactorily the  materiality  and  relevancy  of  the  answers  made 
to  Mc Worthy's  inquiries  in  regard  to  the  deceased.  But  I 
am  satisfied  that  if  any  error  was  committed  in  admitting 
them  it  could  not  possibly  have  injured  the  defendant.  All 
that  those  answers  (aside  from  those  that  were  stricken  out) 
had  any  tendency  to  prove  was  that  the  deceased  had  not 
been  seen  at  places  away  from  the  mining  camp  subsequent 
to  the  time  when,  according  to  the  defendant's  own  state- 
ment, he  had  seen  him  killed  and  buried  at  the  camp.  If 
the  evidence  was  hearsay  it  tended  only  to  prove  a  fact  con- 
ceded by  defendant — ^that  Sharp,  the  deceased,  had  not  left 
the  camp. 

I  concur  in  the  judgment  and  in  aU  other  particulars  in 
the  opinion  of  the  Chief  Justice. 

Leokabd,  J.,  having  been  of  counsel  at  a  former  trial  of 
the  above  cause,  did  not  participate  in  the  foregoing  decis- 
ion. 


Notes  of  Eecent  Decisions. 


Common  Carriers — Negligence  of— Duty  of. — ^Negligence  is 
defined  to  be  indifference  to  care  when  the  circumstances  re- 
quire care.  Common  carriers  are  not  bound  to  provide 
against  improbable  contingencies  with  the  same  vigilance 
that  they  would  where  danger  is  anticipated.  Where  the 
evidence  is  insufficient  to  establish  negligence,  it  should  not 
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be  allowed  to  go  to  the  jury.    Sup.  Ct.,  Pennsylvania,  Jnne 
17,  1878.     Pennsylvania  B.  R.  Go.  vs.  IHes  (Pittsb.  L.  J.). 

Criminal  Law — Larceny — Description  of  Bank  BUk. — In  an 
indictment  for  stealing  bank  bills,  it  is  a  sufficient  descrip- 
tion to  state  their  denomination,  without  stating  of  what 
bank  they  are  the  issue.  Sup.  Ct.,  Tennessee,  Feb.  2, 1878. 
State  vs.  SaU  (Tenn.  L.  Bep.). 

Partitum'-'UnaiUhorized  Sale  by  Wife  of  BeaUy  Ovmed  by 
Her  and  Children  Jointly — Successive  Sales — Bights  of  Pur- 
chasers.— C.  died,  leaving  a  wife  and  several  children  surviv- 
ing. The  estate  consisted  of  160  acres  of  land,  the  same 
being  community  property.  There  were  no  debts  against 
the  estate.  After  C.'s  death,  his  wife  sold  to  A.  the  south 
half  of  said  tract  of  land,  and  A.  immediately  entered  upon 
and  began  to  improve  the  same.  Subsequently  to  the  sale 
to  A.,  the  wife  sold  the  north  half  of  the  tract  of  land  to  G. 
The  children  brought  suit  to  recover  oncrhalf  of  the  land  and 
for  partition.  The  children  having  recovered  judgment  for 
one-half  of  the  land  and  for  partition,  commissioners  were 
appointed  by  the  lower  court  to  partition  the  same,  who,  by 
their  report,  assigned  unto  the  children  the  north  half  of  said 
tract  of  land,  and  unto  G.  one-half  of  the  south  half  of  the 
same,  and  also  assigning  unto  G.  a  sum  of  money  against  A. 
equal  to  the  excess  in  value  of  improvements  upon  A.'s  half 
of  the  south  half  of  said  land  over  those  upon  the  half  of  the 
same  assigned  to  G.  Held,  1st,  the  children  were  entitled  to 
recover  half  of  the  land;  2d,  the  commissioners  were  author- 
ized in  assigning  unto  the  children  the  north  half  of  the  tract 
of  land;  3d,  G.  had  no  right  to  any  part  of  the  south  half  of 
said  tract  of  land,  nor  to  be  remunerated  by  A.  in  any  man- 
ner whatever.  See  this  case  for  a  full  discussion  of  the  rights 
of  all  the  parties.  Sup.  Ct.,  Texas,  May  17,  1878.  Arnold 
vs.  Cauble  (Tex.  L.  J.). 
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Ourrent  Topics. 

• 

Dnob  writes  us: — "In  Ex  Parte  WiUiam  Smith,  the  Su- 
preme Court  say:  'The  Code  does  not  provide  for  the  issu- 
ing of  an  execution  for  the  enforcement  of  an  order  of  distri- 
bution.' (P.  C.  L.  J.,  Vol.  2,  page  4.)  Section  1649  of  the 
Code  of  Civil  Procedure  reads  as  follows :  *  1649 — When  a 
decree  is  made  by  the  Probate  Court  for  the  payment  of 
creditors  the  executor  or  administrator  is  personally  liable 
to  each  creditor  for  his  allowed  claim,  or  the  dividend  there- 
on, and  execution  may  be  issued  on  such  decree  as  upon  a 
judgment  in  the  District  Court  in  favor  of  each  creditor,  and 
the  same  proceeding  may  be  had  under  such  execution  as  if 
it  had  been  issued  from  the  District  Court.  The  executor 
or  administrator  is  liable  therefor  oq  his  bond  to  each 
creditor.' " 

Lynch  vs.  The  Los  Angeles  County  Bank,  decided  August 
26,  1878,  was  an  action  brought  by  the  plaintiff  to  recover, 
an  alleged  deposit.  The  referee's  findings  show  that  on  No- 
vember 16,  1875,  the  plaintiff  left  with  the  defendant,  a 
banking-house  in  Los  Angeles,  for  collection,  a  check  or 
sight  draft  drawn  by  Philips  &  Chandler,  of  Oakland,  in  this 
State,  on  themselves,  payable  to  plaintiff  or  order.  It  was 
indorsed  by  plaintiff  to  defendant  for  the  purpose  of  collec- 
tion. On  the  same  day  the  defendant  sent  the  draft  to  the 
Anglo-California  Bank  (Limited)  indorsed  for  collection  and 
was  received  by  said  bank  on  November  19,  1875;  and  on 
the  same  day  it  was  indorsed  by  said  bank  and  sent  to  the 
Union  National  Gold  Bank  of  Oakland,  its  agent  or  corre- 
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spondent.  Tliat  said  Union  National  Gold  Bank  of  Oakland 
retained  said  draft  from  the  19th  or  20th  of  November,  with- 
out presenting  it,  until  the  29th  day  of  November,  when  it 
was  presented  and  payment  was  refused  and  the  draft  pro- 
tested. The  Anglo-California  Bank  informed  the  defendant 
upon  receiving  the  draft  that  it  had  credited  the  defendant's 
account  with  the  amount  of  the  draft,  less  75  cents  for 
coUection^fees;  and  the  defendant,  believing  that  the  draft 
had  been  collected,  notified  the  plaintiff  that  the  amount  was 
in  defendant's  bank  at  his  disposal,  but  the  plaintiff  left  the 
amount  with  defendant  as  a  term  deposit,  and  the  defendant 
gave  him  a  pass  -  book  in  which  the  sum  was  placed  to  his 
credit  as  a  depositor.  The  referee  further  found  that  be- 
tween the  12th  and  27th  days  of  November  the  said  firm  of 
Philips  &  Chandler  paid  collections  to  the  Union  National 
Gold  Bank  in  the  ordinary  course  of  business.  *  That  the 
first  protest  of  their  paper  of  which  the  bank  had  notice  was 
on  one  of  the  last  days  of  November.  The  firm  suspended 
about  the  last  of  that  month.  That  the  omission  of  said 
Union  National  Gold  Bank  of  Oakland  to  present  said  check 
for  payment  between  the  2l8t  and  27th  of  November  was  on 
account  of  the  absence  of  Philips  &  Chandler  from  Oakland 
and  their  failure  to  answer  a  notice  sent  them,  and  that  no 
instructions  were  received  with  said  draft  as  to  the  manner 
of  presenting  it.  That  the  collection  was  undertaken  at 
plaintiff's  risk.  That  the  pass-book  was  issued  by  mistake 
of  fact.  That  defendant  notified  plaintiff  immediately  after 
it  was  advised,  which  was  after  December  2d,  that  the  draft 
was  not  paid  and  demanded  the  pass-book. 

Upon  these  findings  the  referee  and  court  gave  judgment 
for  the  plaintiff.     Affirmed. 

In  StaJte  vs.  Lockwood  (43  Wis.)  it  is  held  that  the  right  of 
jury  trial  in  a  criminal  case  can  not  be  waived  ;  and  a  trial 
by  the  court  alone  will  not  support  a  judgment  or  a  report 
of  questions  of  law  arising  in  the  case. 

In  this  case  certain  questions  of  law  arose,  and  the  court 
being  doubtful  in  its  opinion  as  to  them,  and  the  defendant 
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desiring  that  such  questions  of  law  be  referred  to  the  higher 
court,  and  the  defendant  having  waived  a  jury,  the  court  pro- 
ceeded to  hear  the  testimony,  and  found  the  defendant  guilty. 
The  defendant  excepted. 

Btan,  C.  J.,  says:  ''  A.  plea  of  not  guilty  to  an  informa- 
tion or  indictment  for  crime,  whether  felony  or  misdemeanor, 
puts  the  accused  upon  the  country,  and  can  be  tried  by 
jury  only.  The  rule  is  universal  as  to  felonies;  not  quite  so 
as  to  misdemeanors.  But  the  current  of  authority  appears 
to  apply  it  to  both  classes  of  crime ;  and  this  court  holds 
that  to  be  safer  and  better  alike  in  principle  and  practice. 
The  right  of  trial  by  jury  upon  information  or  indictment  for 
crime  is  secured  by  the  Constitution,  upon  a  principle  of 
public  policy,  and  can  not  be  waived.  (Proffatt's  Jury  Trial, 
Sec.  113;  Cooley's  Const.  Lim.,  319,  410.)'*  We  are  pleased 
to  see  Mr.  Proffatt's  work  on  jury  trial  cited  with  approba- 
tion by  the  learned  Judge  who  delivered  the  opinion  in  this 
case.  The  Attorney -General's  brief  cites  Proffatt  on  Jury 
Trials,  Sec.  113,  and  48  Cal.  257. 

The  Supreme  Court  of  the  United  States,  in  Dial  vs. 
Reynolds,  held  that  no  court  can  grant  an  injunction  to  pre- 
vent proceedings  in  a  State  Court,  except  under  the  Bank- 
rupt Act. 

A  person  who  claims  adversely  to  the  mortgagor  and  mort- 
gagee can  not  be  made  a  party  by  the  complainant  to  litigate 
and  settle  his  rights  in  a  foreclosure  mortgage  suit. 
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Supreme  Court  of  Galilomia. 

July  Term. 


[No.  5fii5.] 

[Filed  September  3,  1878,] 
WILLS,  Kespondent,  vs.  AUSTIN,  Appellant. 

State  Tax  for  1872-d— Sbotion  3696  Political  Godb  UKCOKflTrrmoNAL  akd 
Void— Construction  of  Statutes.— In  Houtton  vg.  Autiin  (47  Cal.  646) 
it  WEB  held  that  so  much  of  Section  3696  as  authorized  the  State  Board  of 
Equalization  to  make  an  allowance  for  delinquency  in  the  collection  of  taxes 
was  unconstitutional  and  yoid.  Where  there  are  different  portions  of  a  statute 
dependent  upon  each  other,  and  some  are  unconstitutional,  the  whole  must  fall ; 
and  tested  by  this  rule,  the  whole  of  Section  3696  authorising  a  levy  of  a  State 
tax  for  1872-3  was  void  per  te. 

Duress — Taxes  Paid  under  Protest — When  deemed  Voluntart. — Section 
3786  Political  Code  requires  the  Tax  Collector's  deed  to  recite  that  the  land 
was  sold  for  taxes,  giving  the  year  of  the  assessment.  So  that  a  Sheriff's  deed 
for  taxes  for  the  year  1872-3  would  have  been  void  on  its  face,  and  could  not 
have  imposed  a  cloud  on  any  title ;  and  any  threat  by  the  Tax  Collector  to  sell 
would  not  amount  to  legal  duress,  and  payments  made  under  such  drcum« 
stances  are  voluntary  and  can  not  be  recovered. 

Tax  Sales  and  Deeds— Where  Part  of  Tax  is  Valid  and  Part  Illegal- 
Whole  Sale  and  Deed  Void. — ^If  land  be  sold  for  taxes,  a  part  of  which  ii 
valid  and  a  part  illegal,  the  whole  sale  and  tax  deed  will  be  void. 

Appeal  from  Fifteenth  District  Court,  County  of  San  Fran- 
cisco. 

This  action  was  brought  to  recover  $351,  paid  to  the  de- 
fendant as  Tax  Collector  for  the  City  and  County  of  San 
Francisco,  as  taxes  on  certain  real  estate,  for  State  and  city 
and  county  purposes  for  the  fiscal  year  1872-3,  ending  June 
30,  1873.  The  payment  was  made  under  protest,  and  judg- 
ment was  asked  and  rendered  by  the  court  below  for  the 
amount  paid,  with  interest. 

The  complaint  charges  that  the  defendant,  in  his  official 
capacity,  claimed  and  asserted  that  said  taxes  were  legally 
assessed  and  levied,  and  threatened  plaintiff  that  unless  said 
taxes  were  paid  on  or  before  the  first  Monday  in  January, 
1873,  he,  the  defendant,  would  add  thereto  the  sum  of  5  per 
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cent. ;  and  further  threatened  that  he  would  return  said  as- 
sessments and  taxes  as  delinquent,  and  would  advertise  the 
property  on  the  delinquent  list,  and  sell  the  same  for  non- 
payment of  taxes ;  and  in  order  to  avoid  the  imposition  and 
advertisement  and  sale  of  the  property,  did  pay  the  said 
amount  to  the  defendant,  under  protest. 

W.  C.  Burnett,  attorney  for  defendant. 

If  Section  3696  of  the  Political  Code  is  unconstitutional, 
the  fact  of  the  invalidity  of  the  State  tax  would  have  ap- 
peared upon  the  face  of  the  tax  deed,  and  if  offered  in  proof 
would  be  ruled  out  as  not  bearing  jsnma  /ocie  evidence  that 
the  State  tax  was  levied  in  accordance  with  }aw ;  and  there 
being,  therefore,  no  power  in  the  Tax  Collector  to  cloud  the 
plaintiff's  title,  he  could  not  do  any  act  amounting  to  com- 
pulsion or  coercion. 

Cowles  &  Drown,  attorneys  for  respondent. 

Peb  Cubum. 

If  the  plaintiff's  land  had  been  sold  by  the  defendant  as 
Tax  Collector  for  the  alleged  taxes,  and  a  tax  deed  had  been 
made  to  the  purchaser,  would  the  deed  have  been  void  on  its 
face  ?  For  if  so,  it  would  have  imposed,  no  cloud  on  the 
plaintiff's  title,  and  the  threat  to  sell  would  not,  under  such 
circumstances,  have  amounted  to  legal  duress.  {BucknaU  vs. 
Story y  46  Cal.  589.)  The  only  authority  in  law  there  was  for 
the  levy  of  a  State  tax  for  the  fiscal  year  1872-3  is  to  be 
found  in  Section  3696  of  the  Political  Code  as  it  then  stood. 
That  section  was  under  review  by  this  court  in  the  case  of 
Houghton  vs.  Austin  (47  Cal.  646),  and  it  was  decided  that  so 
much  of  the  section  as  authorized  the  State  Board  of  Equal* 
'  ization,  in  determining  the  rate  of  the  State  tax,  to  make  an 
allowance  for  delinquency  in  the  collection  of  taxes,  was  un- 
constitutional and  void.  The  exigency  of  the  case  did  not 
require  the  court  to  decide,  and  it  did  not  decide  whether  the 
whole  section  was  void  on  its  face.  But  we  think  the  logical 
result  of  the  decision  is,  that  the  whole  section  was  unoon- 
stitational  and  void  per  se.    The  clause  requiring  an  allow- 
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ance  to  be  made  for  delinqaency  in  the  collection  of  the  tax 
is  so  blended  with  the  remainder  of  the  section,  and  the  sey- 
eral  clauses  are  so  dependent  on  each  other,  that  they  most 
all  stand  or  fall  together. 

The  rale  applicable  to  this  point  is  forcibly  stated  by  Chief 
Justice  Shaw  in  Warrenys.  Mayor  of  Charlesloum  (2  Gray,  98), 
who,  after  stating  the  general  proposition  that  some  portions 
of  a  statute  may  be  held  to  be  constitutional,  while  another 
portion  may  be  pronounced  void,  and  that  in  certain  cases 
the  valid  portion  may  stand,  and  the  other  be  rejected,  pro- 
ceeds to  say,  that ''  this  must  be  taken  with  this  limitation, 
that  the  parts,  so  held  respectively  constitutional  and  uncon- 
stitutional, must  be  wholly  independent  of  each  other.  But 
if  they  are  so  mutually  connected  with  and  dependent  on 
each  Jther.  as  conditions,  considerations,  or  compensations 
for  each  other,  as  to  warrant  a  belief  that  the  Legislature  in- 
tended them  as  a  whole ;  and  that  if  all  could  not  be  carried 
into  effect,  the  Legislature  would  not  pass  the  residue  inde- 
pendently, and  some  parts  are  unconstitutional,  all  the  pro- 
visions which  are  thus  dependent,  conditional  or  connected, 
must  fall  with  them.**  This  case  was  quoted  with  approval 
in  French  vs.  Teachmaker  (24  Cal.  648),  and  doubtless  states 
the  law  correctly.  Tested  by  this  rule,  the  whole  of  Section 
3696  was  void  per  se. 

The  statute  authorized  the  State  Board  of  Equalization  to 
determine  the  rate  of  taxation,  coupled  with  the  condition 
that  it  should  make  an  allowance  for  delinquency  in  the  col- 
lection of  the  tax.  The  power  was  to  be  exercised  only  on  this 
condition,  and  the  condition  having  failed  on  constitutional 
grounds,  the  power  to  determine  the  rate  fell  with  it.  In 
other  words,  the  two  clauses  were  ''dependent,  conditional, 
or  connected,"  in  the  language  of  Chief  Justice  Shaw,  and 
must  stand  or  fall  together.  This  becomes  the  more  appar- 
ent from  the  fact  that  if  the  clause  requiring  an  allowance  for 
the  delinquency  be  stricken  out,  the  State  Board  of  Equali- 
zation has  no  authority  to  fix  any  rate  of  taxation,  except 
such  as  would  produce  the  requisite  amount  of  revenue,  on 
the  hypothesis  that  all  the  taxes  would  be  paid;  and  as  there 
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will  always  be,  under  our  revenue  system — as  is  demonstra- 
ted by  long  experience — a,  considerable  delinquency  in  the 
collection  of  taxes,  the  result  would  be,  that  the  rate  fixed 
by  the  Board,  and  the  only  rate  which,  by  the  terms  of  the 
statute,  they  had  the  right  to  establish,  would  be  insu£Glcient 
to  produce  the  required  amount  of  revenue. 

But  we  need  not  elaborate  this  point  farther,  as  it  is  obvi- 
ous, we  think,  that  no  portion  of  the  section  can  stand  if  the 
clause  relating  to  the  allowance  for  the  deficiency  be  stricken 
out ;  and  the  necessary  result  would  be,  that  the  Tax  Col- 
lector's deed  would  have  been  void  on  its  face. 

Section  3786  of  the  Political  Code  required  the  Tax  Col- 
lector's deed  to  recite,  among  other  matters,  that  the  land 
was  sold  for  taxes,  ''giving  the  amount  and  year  of  the  as- 
sessment." The  deed,  therefore,  would  have  shown  on  its 
face  that  it  was  for  a  State  tax  purporting  to  have  been  levied 
for  the  fiscal  year  of  1872-8,  whereas,  as  has  been  shown, 
there  was  no  valid  law  authorizing  a  State  tax  to  be  levied  or 
collected  for  that  year.  The  deed  would  therefore  have  been 
void  on  its  face — so  far  as  it  related  to  the  State  tax. 

Nor  would  it  have  been  otherwise  if  it  had  appeared  on  the 
face  of  the  deed,  that  the  same  land  was  sold  at  the  same 
time,  to  the  same  purchaser,  for  a  valid  municipal  tax.  It  is 
a  familiar  rule,  that  if  land  be  sold  for  taxes,  a  part  of  which 
are  valid  and  a  part  illegal,  the  whole  sale  and  the  tax  deed 
will  be  void. 

For  these  reasons,  we  are  of  opinion  that  when  the  plaint- 
iff paid  the  money  to  the  defendant,  he  was  under  no  legal 
duress,  and  the  payment  must  be  deemed  to  have  been  vol- 
untary. In  such  cases,  it  is  well  settled  that  the  money  can 
not  be  recovered  back,  and  the  judgment  in  the  court  below 
should  have  been  for  the  defendant. 

Nor  do  we  see  any  reason  for  remanding  the  cause  for  a 
new  trial.  It  is  evident  the  plaintiff  could  not  improve  his 
case  on  another  trial. 

Judgment  and  order  reversed  and  cause  remanded,  with 
directions  to  the  court  below  to  dismiss  the  action. 
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[No.  6,125.] 

[Filed  Augnst  26,  1878.] 
THE  BANK  OF  CALIFOKNIA,  Appellant, 

TS. 

The  FBESNO  CANAL  &  IRRIGATING  CO.,  Respondent. 

Inxukotioh— When  will  not  Lib.— The  plaintiff  alleged  that  the  defendant  was 
about  to  enter  into  other  contracta  for  the  delivery  of  water  to  other  persona, 
whereby  the  defendant  will  have  contracted  for  the  delivery  of  more  water  than 
it  was  able  to  supply.  No  allegation  waa  made  that  the  contraet  under  which 
the  plaintiff  claimed  had  been  broken.  Plaintiff  prayed  for  an  injunction. 
Held:  no  injunction  would  lie. 

Appeal  from  Thirteenth  District  Court,  Fresno  County. 

The  complaint  alleges  that  a  contract  was  entered  into  be* 
tween  the  defendant  and  W.  T.  Chapman,  plaintiff's  assignor, 
bj  which,  in  consideration  of  150,000  and  certain  annual  pay- 
ments, the  defendant  granted  to  said  Chapman  200  cubic  feet 
of  water  per  second,  to  be  delivered  as  required  by  notice. 
Chapman  assigned  85|  cubic  feet  to  the  plaintiff.  The  plaint- 
iff notified  the  defendant  to  deliver  the  whole  85|  cubic  feet. 

The  complaint  further  alleges  that  these  85^  cubic  feet,  to- 
gether with  other  contracts  for  supplying  water  entered  into 
by  defendant  before  these,  more  than  exhausted  the  entire 
capacity  of  the  river  from  whence  the  defendant  obtains  the 
water.  That  nevertheless,  the  defendant,  through  its  direct- 
ors, has  authorized  its  President  to  sell  more ;  and  that  if 
defendant  is  allowed  to  sell  additional  water  rights,  great 
damage  will  be  done  plaintiff,  and  a  multiplicity  of  suits  will 
arise ;  and  that  the  company  is  pecuniarily  irresponsible.  An 
injunction  is  prayed  for  restraining  the  defendant  from  sell- 
ing, or  compacting  to  sell,  additional  water  rights. 

In  its  answer,  the  defendant  admits  the  contracts  alleged 
by  the  plaintiff,  but  claims  that  they  were  made  in  fraud  of 
the  company  ;  and  it  further  avers  that  it  has  ability  to  fur- 
nish 341  water  rights,  in  addition  to  all  its  contracts.  De- 
nies that  a  multiplicity  of  suits  will  arise.  Denies  insolv- 
ency. 

On  motion  of  defendant,  the  injunction  previously  granted 
was  dissolved,  from  which  order  the  plaintiff  appealed. 
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H.  S.  Dixon  and  B.  S.  Brooks,  with  Wilson  &  Wilson  and 
George  A.  Nourse,  of  counsel  for  appellants. 
W.  H.  L.  Barnes,  for  respondent. 

Per  Gubiam. 

The  appeal  is  taken  from  an  order  dissolving  an  injunc- 
tion. The  complaint  does  not  state  a  cause  of  action.  It  is 
not  alleged  that  the  defendant  has  broken  the  contract  under 
which  the  plaintiff  claims  the  85|  cubic  feet  of  water,  but 
only  that  the  defendant  is  about  to  enter  into  other  contracts 
for  the  delivery  of  water  to  other  persons,  whereby  the  de- 
fendant will  have  contracted  for  the  delivery  of  more  water 
in  the  aggregate  than  the  capacity  of  its  ditch  will  enable  it 
to  supply.  But  even  if  this  be  true  in  point  of  fact,  it  does 
not  follow  that  the  plaintiff  will  be  injured  thereby,  nor  can 
it  be  intended  that  the  defendant  will  fail,  or  refuse  to  de- 
liver to  the'  plaintiff,  the  quantity  of  water  claimed  in  the 
complaint.  The  number  of  contracts  in  which  the  defendant 
is  about  to  enter,  and  the  quantity  of  water  it  is  about  to  en* 
gage  to  deliver,  are  therefore  matters  which  do  not  concern 
the  plaintiff,  in  a  legal  point  of  view. 

We  think  that  there  is  nothing  in  the  complaint  entitling 
the  plaintiff  to  an  injunction,  and  that  the  injunction  was  cor- 
rectly dissolved. 

It  is  proper  to  remark,  however,  that  this  disposition  of 
the  appeal  in  no  way  affects  the  substantial  rights,  if  any,  of 
the  plaintiff  to  the  water  in  question  ;  and  that  the  defense 
set  up  in  the  answer,  or  attempted  to  be  set  up,  to  the  effect 
that  tiie  contract  between  Chapman  and  the  defendant  was 
fraudulent,  does  not  constitute  an  element  of  the  judgment 
rendered  here.  If  the  defendant  should  refuse  to  deliver 
the  water  claimed  by  the  plaintiff,  and  should  seek  to  justify 
the  refusal  by  setting  up  that  the  contract  with  Chapman 
wafl  fraudulent  in  its  character,  it  will  then  be  proper  to  con- 
sider of  that  defense. 

Order  affirmed. 
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[No.  6,908.] 

[FUed  Aogost  26,  1878.] 
IN  THE  MATTER  OF  THE  ESTATE  OF  CROSBY. 

AdMHTUTRATION— JrDOMSNTS  WITHOUT  A88IGNMBNT— How  PbBBBNTBD  AND  AL- 

irOWBD.— A  judgment  without  assignment  ean  not  be  presented  as  a  dsim 
against  an  estate,  and  allowed,  in  the  name  and  for  the  use  of  a  third  party^-« 
stranger  to  the  judgment— notwithstanding  he  is  the  equitable  owner  of  it.  And 
as  the  heirs  may  contest  the  ralidity  of  allowed  claims  on  a  petition  for  the  sale 
of  real  estate,  the  decision  of  a  Probate  Judge  allowing  the  claim  is  not  eonclu- 
sire ;  and  in  a  case  like  the  present,  they  may  show  affirmatively  that  the  judg- 
ment had  ncTer  been  assigned  to  the  party  presenting  it,  and  was  therefore 
improperly  presented  and  allowed. 

Appeal  from  the  Probate  Court  of  Santa  Clara  County. 

The  administrator  of  the  estate  of  Samuel  J.  Crosby,  de- 
ceased, filed  his  petition  for  the  sale  of  real  estate,  to  settle 
certain  claims  proved  and  allowed  against  the  estate,  alleging 
insufficiency  of  personal  property.  The  claims  amounted  in 
the  aggregate  to  124,014  07.  Among  the  claims  allowed  was 
that  of  E.  P.  Beed,  being  a  judgment  in  favor  of  Elliott  Beed 
against  the  said  Samuel  J.  Crosby,  upon  a  promissory  note, 
payable  to  the  said  Elliott  Beed. 

The  heirs  of  the  deceased  made  objections  to  the  sale,  ui^- 
ing  incorrectness  and  staleness  of  the  claims,  alleging  that 
the  claimants  were  barred  by  reason  of  gross  neglect  and 
staleness  of  their  claims,  they  having  been  allowed  against 
the  estate  over  seventeen  years  ago. 

The  court  below  found  the  following  facts,  among  others: 
That  the  Probate  Judge  allowed  on  the  28th  of  September, 
1859,  a  claim  presented  by  E.  P.  Beed,  which  was  a  judg* 
ment  in  favor  of  Elliott  Beed  against  said  Crosby,  deceased; 
that  it  was  upon  a  promissory  note  made  by  said  Crosby  to 
said  Elliott  Beed;  that  the  money  for  which  said  note  was 
given  was  the  money  of  E.  P.  Beed,  and  no  assignment  of 
said  judgment  was  ever  made  from  Elliott  Beed  to  E.  P. 
Beed. 

The  court  ordered  a  sale  of  the  real  property  to  satisfy  all 
the  claims  allowed,  from  which  order  the  heirs  appealed. 

S.  F.,Leib  and  J.  H.  Birch,  Jr.,  for  appellants. 

Houghton  &  Beynolds,  for  respondent. 
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Per  Gubiam. 

If  the  promissory  note  on  which  the  judgment  in  favor  of 
Elliott  Beed  was  founded,  had  not  gone  into  judgment  in  the 
lifetime  of  Crosby,  and  had  remained  in  the  possession  of 
Elliott  Beedy  without  assignment,  it  could  only  *  have  been 
presented  for  allowance  in  his  name,  even  though  E.  P.  Beed 
may  have  been  the  equitable  owner  of  it.  {Marsh  vs.  Doohy^ 
April  Term,  1877.) 

The  fact  that  it  had  gone  into  judgment  during  Crosby's 
lifetime  can  not  yary  the  principle.  It  was  a  judgment  in  fa- 
Yor  of  Elliott  Beed,  and  when  presented  for  allowance  by  E. 
P.  Beed,  in  his  own  name  and  for  his  own  use,  it  had  not 
been,  and  the  findings  show  has  never  been,  assigned  to  him. 

If  it  be  assumed,  that  in  allowing  the  judgment  as  a  claim 
against  the  estate,  the  Probate  Judge  must  be  held  to  have 
decided  on  the  evidence  before  him  that  the  judgment  had, 
in  fact,  been  assigned  to  E.  P.  Beed,  nevertheless  his  decis- 
ion is  not  conclusive  on  the  heirs.  It  is  well  settled  in  this 
court,  that  on  a  petition  for  the  sale  of  real  estate,  the  heirs 
may  contest  the  validity  of  aUowed  claims.  {Beckett  vs.  Selo- 
ver,  7  Cal.  215;  EstcUe  o/Schroeder,  46  Cal.  304.) 

If  it  be  conceded  that  the  allowance  is  prima  facie  evidence 
of  the  validity  of  the  claim,  as  against  tiie  heir,  he  is  enti- 
tled to  overcome  the  prima  facie  case  by  proof  on  the  hear- 
ing of  a  petition  for  the  sale  of  real  estate.  In  this  case,  the 
heirs,  estabUshed  affirmatively,  that  the  judgment  was  never 
assigned  to  E.  P.  Beed ;  and  for  the  reasons  already  stated, 
the  claim  could  not  properly  be  presented  and  allowed  in 
his  name  and  for  his  use. 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
was  improperly  allowed  as  a  claim  against  the  estate,  and 
that  the  order  for  the  sale  of  real  estate  is  erroneous,  in  so 
far  as  it  directs  the  property  to  be  sold  for  the  satisfaction 
of  this  judgment. 

The  question  whether  the  claims  which  were  properly  al- 
lowed should  bear  interest  from  the  date  of  their  allowance, 
and  if  so,  at  what  rate,  has  not  been  discussed  by  counsel, 
and  perhaps  does  not  properly  arise  on  this  appeal,  and  we 
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therefore  express  no  opinion  on  it.    We  see  no  other  error 
in  the  record. 

Order  reversed  and  oaose  remanded,  with  directions  to  the 
court  below  to  modify  the  order  of  sale  in  accordance  with 
this  opinion. 

(Wallace,  C.  J.,  being  disqualified,  took  no  part  in  the 
decision.) 
Bhodes,  J.,  did  not  express  any  opinion. 


[No.  6,064.] 

[Filed  August  26,  1878.J 
ANDEBSON,  Bespondent,  vs.  COLEMAN,  Appellakt. 

Malicious  Peosecutiok— What  nbcbssabt  to  Sustaik  it.— In  oider  to  soitain 
an  action  for  malielous  proteeution,  malice  and  want  of  probable  cause  must 
ooneur.  If  either  be  wanting  the  action  must  iaiL  So  that  where  a  defendant 
asked  an  instnictiony  that  if  the  injonction  was  sued  out  in  good  faith  by  him, 
without  malice,  and  with  no  other  motive  than  to  protect  his  own  property  from 
threatened  iojuiy,  the  plaintiff  oan  not,  in  this  aotion,  reoorer  against  him,  and 
it  was  refused.    EM :  error. 

Appeal  from  the  Twenty-second  District  Court,  M^in  Co. 

The  plaintiffs  allege  that  the  defendant  maliciously,  and 
without  probable  cause,  sued  out  an  injunction  against  them, 
claiming  damages  in  the  sum  of  $6,000.  The  answer  denied 
specifically  the  aUegation  of  malice  and  want  of  probable 
cause,  and  all  the  material  allegations  of  the  complaint. 
Yerdict  for  plaintiffs.    Defendant  appeals. 

Many  points  were  relied  upon  by  the  appellants  for  a  re- 
versal, but  the  Court  considered  but  one,  which  was  the  re- 
fusal of  the  court  below  to  give  the  second  instruction,  which 
is  set  forth  in  the  opinion  of  the  court. 

T.  H.  Hanson  and  Pratt  &  Metcalfe,  for  respondents, 
B.  S.  Brooks  and  E.  B.  Mahon,  for  appellants. 

Feb  Cubiam. 

Irrespectiye  of  other  points  relied  upon  by  the  appellant 
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and  which  it  is  not  necessaiy  to  notice  now,  we  are  satisfied 
that  there  was  error  in  the  refusal  of  the  court  below  to  give 
the  second  instruction  asked  bj  the  defendant  and  refused  by 
the  court.  That  instruction,  as  asked,  was  as  follows  : 
"Second — ^If  the  defendant  instituted  the  action  against  W. 
W.  Anderson  and  E;  Pubois,  to  obtain  an  injunction  in 
good  faith,  without  malice,  and  with  no  other  motive  than  to 
protect  his  own  property  from  threatened  injury,  the  pkin- 
tiffs  can  not,  in  £is  action,  recover  against  him/' 

In  order  to  sustain  an  action  for  malicious  prosecution, 
malice  and  want  of  probable  cause  must  concur.  If  either 
of  these  be  wanting,  the  action  must  fail.  This  is  the  set- 
tled rule,  and  was  conceded  by  the  counsel  for  the  respond- 
ents at  the  argument.  Nor  was  the  error  in  this  respect 
cured  by  the  other  instructions  given  at  the  trial. 

Judgment  and  order  denying  a  new  trial  reversed  and 
cause  remanded. 


[No.  6M7'] 

[Filed  September  8,  1878.] 
MAHE  vs.  AUSTIN". 

Per  Cukiam. 

On  the  authority  of  Wills  vs.  Austin,  decided  at  the  pres- 
ent term,  the  judgment  and  order  are  reversed,  and  cause  re- 
manded with  directions  to  the  court  below  to  dismiss  the 
action. 


[No.  5,648.] 

[Piled  September  8,  1878.] 

McCarthy  vs.  Austin. 

Per  Curiam. 

On  the  authority  of  WUls  vs.  Atistiiiy  decided  at  the  pres- 
ent term,  the  judgment  and  order  are  reversed,  and  cause 
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remanded  with  directions  to  the  court  below  to  dismiss  the 
action. 


[No.  5,550.] 

Filed  September  8^  1878.] 
TESCHMAKER  vs.  AUSTIN. 

Per  Curiam. 

On  the  authority  of  Wills  vs.  Austiny  decided  at  the  pres- 
ent term,  the  judgment  and  order  are  reversed,  and  cause 
remanded  with  directions  to  the  court  below  to  dismiss  the 
action. 


New  Tork  Court  of  Appeals  Abstract 


ALIMONY. 

1.  When  decree  granting  is  not  reviewable. — ^As  to  the 
granting  of  alimony  where  there  are  conflicting  allegations 
or  proofs  on  the  motion  below,  the  Court  of  Appeals  will  in 
general  not  review  a  finding  of  the  court  below  on  a  ques- 
tion of  fact,  and  will  not  in  any  case  review  the  exercise  of 
discretion  as  to  the  propriety  of  granting  alimony  or  the 
amount.  The  question  of  power  in  the  court  below  is  the 
only  one  reviewable.  Appeal  dismissed.  Kennedy  vs.  Ken- 
nedy.   Opinion  by  Church,  C.  J. 

2.  Ill-treatment  of  wife — Charge  of  unchastity  not. — If  a  hus- 
band has  reason  to  suspect  his  wife  of  infidelity,  it  is  neither 
cruel  nor  inhuman  to  charge  her  with  it,  but  personal  vio- 
lence is  not  justifiable.    lb. 

Decided  April  16, 1878. 

LIFB   INSURANCE. 

Representations  as  warranties — Not  extended  by  implication. — 
In  an  application  for  a  life  insurance*  policy,  where  the  rep- 
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resentations  in  the  answers  are  made  warranties^  a  breach  of 
warranty  as  upon  the  affirmance  of  an  untrnth  can  not  be 
alleged  of  an  answer  which  does  not  profess  to  state  any 
fitct.  The  words  of  the  answer  can  not  be  extended  by  im- 
plication beyond  their  &ir  import  in  aid  of  a  defense  found- 
ed on  a  technical  breach  of  warranty.  An  application  for  a 
life  policy,  the  answers  in  which  were  made  warranties,  con- 
tained this:  Question — ^^Name  and  residence  of  family 
physician  of  party,  or  of  one  whom  the  party  has  usually 
employed  or  consulted/'  Answer — "Refer  to  Dr.  A.  P. 
Mills,  Corning,  N.  T/'  The  applicant  had  casually  con- 
salted  Dr.  A.  P.  Mills,  and  also  another  physician,  and  told 
the  agent  the  fitcts,  and  the  answer,  as  worded,  was  sug- 
gested and  written  by  the  agent.  Heldy  that  no  breach  of 
warranty  could  be  claimed  on  the  ground  that  the  answer 
was  not  true.  Judgment  below  affirmed.  Siggins  vs.  Phce- 
nix  MuL  L.  Insurance  Co.    Opinion  by  Allen,  J. 

Decided  May  21,  1878.    Reported  below  (10  Hun,  469). 

PARTITION. 

1.  Tenants  f<yr  life  may  maintain^  as  between  themselves^  and 
make  remainderman  party  to  action. — Tenants  for  life  can 
have  partition  as  between  themselves,  and  in  all  cases  of 
partition  all  persons  entitled  to  the  reversion,  remainder,  and 
inheritance  after  the  termination  of  any  particular  estate, 
and  every  person  who,  by  any  contingency  contained  in  any 
devise,  grant, or  otherwise,  may  be  or  become  entitled  to  any 
interest  in  the  lands,  may  be  made  parties,  and  will  be 
bound  by  the  judgment.  Judgment  below  reversed.  JeU" 
kins  vs.  Fahey.    Opinion  by  Allbn,  J. 

2.  Seizin  in  remainders — Sale  of  infant's  remainder  may  be 
authorized  by  court, — ^Remainders  and  reversions  being  fu- 
ture interests,  there  can  be  no  seizin  in  deed  of  them,  but 
only  a  seizin  in  law,  until  they  come  into  possession,  but 
tfiere  is  a  seizin  in  law.  Such  an  estate  belonging  to  an  in- 
fant may  be  sold  by  order  of  the  court,  in  the  same  manner 
as  other  estates  belonging  to  in&nts. 

Decided  April  16, 1878.    Reported  below  (11  Hun,  851). 


66  The  Pacific  Coast  Law  Oottbnal. 


Supreme  Court  of  Nevada. 


MARTIN  £T  AL.,  Appellants, 

vs. 
MSING,  DISTMOT  JUDGE,  Respootent. 

JUSTIOBS'  COUET— 80FPICWNOT  OF  CoXPULnfl^— lin>OnNT  BT  DSFATTLT.^Where 

an  acooant  waa  filtd  in  tha  Joatioas'  Court  againat  *'  Lrring,  MeKaj  ft  Co^*" 
the  sammona  returned  serred  on  "the  defendanta,"  and  the  judgment  entered 
by  default  Held:  that  the  complaint  and  serrioe  of  aummona  waa  sufficient  to 
■ustain  the  judgment. 
Idem— JuRiSDioTioN  of  Dzstbiot  Covet  oh  Apfbal.— No  appeal  Ilea  from  a  jndg* 
ment  by  default  in  a  Justices'  Court.  The  District  Court  can  only  retry  tha  ia> 
sues  that  were  made  in  the  Justices*  Court. 

Certiorari  from  the  First  Judicial  District  Court,  Storey 
County. 
The  facts  appear  in  the  opinion. 

Frank  Y.  Drake,  for  petitioners. 
Lewis  &  Deal,  for  respondents. 

Beattt.  J.  i 

The  petitioners  commenced  an  action  in  a  Juaiiceft*  Court 
of  Storey  County  by  filing  an  account  against  '^Irring,  Mc- 
Kay &  Co.,"  without  disclosing  the  names  of  the  Individuals 
composing  the  firm.  The  summons  thereupon  issued  was  di- 
rected to  "Irving,  McKay  A  Co.,"  and,  according  to  the  con- 
stable's return,  was  served  on  '*  the  defendants  "personaUy  in 
the  township  where  the  action  was  pending.  The  defendanta 
having  failed  to  appear,  judgment  was  entered  upon  their  de- 
fault. Nearly  a  month  thereafter  J.  G.  Irving  and  Daniel  Mc- 
Kay appeared  in  the  Justices'  Court  for  the  sole  purpose  of 
moving  that  the  judgment  be  set  aside.  Their  motion  being 
overruled,  they  appealed  to  the  District  Court,  where  it  was 
renewed  and  granted  upon  the  grounds  that  the  complaint 
was  defective  in  form  and  substance,  and  that  no  legal  sum- 
mons had  been  issued  or  served. 

We  think  the  District  Judge  was  in  error  in  so  holding. 
The  sufficiency  of  pleadings  in  Justices'  Courts  is  not  to  be 
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tested  by  the  mlee  that  are  applied  in  the  higher  courts. 
The  statute  makes  the  copy  of  an  account  a  sufficient  com- 
plaint in  Justices'  Courts  (C.  L.,  Sections  1575  and  1595). 
It  is  allowed  to  impart  allegations  that  must  be  expressly 
made  in  similat  actions^  commenced  in  the  District  Court. 
An.  account  in  the  following  form:  ''Daniel  McKay  to  Louis 
Feusier,  Dr.,  March  1,  ISfS,  to  50  sacks  of  flour  at  12  50 — 
$125/'  would  be  equivalent,  as  a  complaint  in  a  Justices' 
Court,  to  the  allegation  that  on  the  1st  day  of  March,  1878, 
Lioais  Feusier  had  sold  and  delivered  to  Daniel  McKay,  at 
his  request,  fifly  sacks  of  flour,  reasonably  worth  1125,  and 
that  the  whole  of  that  sum  was  at  the  date  of  the  filing  of  the 
account  due  and  unpaid.   In  other  words,  formal  and  precise 
pleading  is  dispensed  with  in  those  courts,  and  id  an  action 
upon  an  account  everything  is  deemed  to  be  alleged  which  can 
be  reasonably  inferred  from  the  face  of  the  paper.    An  ac- 
count against  *' Irving,  McKay  &  Co."  just  as  fully  imparts 
the  allegation  that  two  or  more  persons  are  doing  business 
under  the  firm  name  of  Irving,  McKay  &  Co.  as  that  goods 
reasonably  worth  the  amount  charged  were  sold  and  deliver* 
ed  at  their  request. 

Where  two  or  more  persons  are  doing  business  under  a 
common  name,  whether  it  comprises  the  name  of  such  per- 
sons or  not,  they  may  be  sued  by  their  common  name  (C. 
li.^  Sec.  1658),  and  in  such  case  the  individual  names  need 
not  be  disclosed,  the  very  object  of  the  statute  being  to  dis* 
pense  with  the  necessity  of  ascertaining  the  names  of  the 
members  of  the  firm.  Jurisdiction  is  acquired  by  serving 
the  summons  upon  any  one  or  more  of  the  associates,  but 
the  judgment  binds  only  their  joint  property,  unless  on  the 
trial  the  names  of  the  associates  are  shown,  in  which  case 
judgment  may  be  rendered  against  the  individuals  composing 
the  company.  (C.  L.  1673;  OiUig,  Moti  dk  Co.  vs.  Lake  Big- 
fer  Jtoad  Co.,  2  Nev.  2U.) 

It  may  be  conceded  that  in  an  action  under  these  provisions 
in  the  District  Court  it  would  be  necessary  to  allege  that  two 
or  more  persons  were  doing  business  under  the  firm  name 
set  out  in  the  title  of  the  complaint,  but  it  does  not  follow 
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that  such  express  allegations  are  necessary  in  the  Justices* 
Courts.  It  is  sufficient  there  if  the  facts  can  be  inferred 
from  the  form  of  the  account.  This  disposes  of  the  objec- 
tions to  the  complaint.  The  objection  to  the  summons  is 
that  it  was  not  directed  to  the  individual  defendants  by  their 
proper  names.  We  think  it  was  properly  directed  to  the  de- 
fendants by  their  common  name.  The  object  of  the  statute, 
as  we  have  said,  was  to  enable  the  plaintiff  to  commence  his 
suit  without  being  under  the  necessity  of  first  ascertaining 
the  names  of  the  several  defendants,  an  object  which  would 
be  completely  frustrated  by  requiring  the  names  to  be  ascer- 
tained before  the  issuance  of  summons.  The  name  of  the 
firm  —  which  alone  is  to  be  bound,  unless  the  names  of  the 
associates  are  proved  at  the  trial — is  known,  and  to  that 
name  the  summons  should  be  directed.  (C.  L.,  Sec.  1577.) 
When  it  is  served,  the  person  upon  whom  it  is  served  knows 
whether  or  not  he  is  a  member  of  the  firm,  or  company, 
named.  If  he  is  not,  he  may  safely  disregard  it;  but  if  he  is, 
he  must  answer  or  take  the  consequences.  In  this  case,  if 
J.  G.  Irving  and  Daniel  McKay  were  not  members  of  a  com- 
pany doing  business  under  the  firm  name  of  Irving,  Mc£ay 
&  Co.  the  judgment  did  not  concern  them;  if  they  were 
members  of  such  a  company,  it  was  by  their  own  default  that 
the  judgment  was  entered,  and  they  have  neither  substantial 
nor  technical  grounds  of  complaint.  Something  has  been 
said,  it  is  true,  about  the  insufficiency  of  the  constable's  re- 
turn of  service,  but  it  is  not  denied  that  service  was  really 
made,  and  if  the  original  return  was  defective  it  was  cured 
by  the  affidavit  subsequently  filed.  It  is  the  service  that 
gives  jurisdiction;  if  the  return  is  insufficient  it  may  be 
amended  in  conformity  with  the  facts. 

But  the  important  question  in  this  case  is  not  whether  the 
District  Court  erred  in  reaching  and  setting  aside  the  judg- 
ment of  the  Justices'  Court,  but  whether  it  exceeded  its  juris- 
diction. The  proceeding  is  by  cerdorart,  and  if  the  District 
Court  had  the  power  on  appeal  to  hear  and  determine  the 
question  whether  the  default  of  Irving,  McKay  &.  Co.  had 
been  improperly  entered,  then  its  order,  no  matter  how  er- 
roneous, must  stand. 
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We  think,  howeyer,  that  the  District  Court  had  no  juris- 
diction by  appeal  in  this  case.  The  judgment  was  entered 
upon  the  default  of  the  defendants,  and  there  was  no  is- 
sue of  law  or  fact  to  be  tried.  All  the  District  Court  can  do 
in  a  case  appealed  from  a  Justices'  Court  is  to  try  it  anew  (C. 
L.  1643),  and  if  no  sort  of  issue  has  been  made  or  tried  in 
the  Justices'  Court  there  is  nothing  to  be  tried  anew.  (10 
CaL  19 ;  11  Cal.  328. )  These  decisions  were  approved  by  Judge 
Bbosnan  (1  Nev.  96),  and  his  decision  has  only  been  so  far 
qualified  as  to  hold  that  an  appeal  lies  to  this  court  from  a 
judgment  by  default  in  the  District  Court  upon  the  question 
whether  the  default  has  been  properly  entered.  (3  Ney. 
385.)  This  is  correct,  no  doubt,  because  this  court  on  ap- 
peal from  a  judgment  may  review  any  question  affecting  its 
correctness  or  validity  which  can  be  raised  upon  the  record. 

But  on  appeal  to  the  District  Court  the  case  is  different. 
All  the  District  Court  can  do  is  to  retry  issues  of  law  or  fact 
that  have  been  made  in  the  Justices'  Court.  If  the  defendant, 
by  making  default,  has  failed  to  raise  any  sort  of  issue  in  the 
court  of  original  jurisdiction,  he  will  not  be  permitted  to 
raise  such  issues  for  the  first  time  in  the  appellate  court. 
He  can  not  be  allowed,  at  his  option,  to  convert  a  court  of 
appellate  into  a  court  of  original  jurisdiction. 

If  the  defendant,  in  an  action  commenced  in  a  Justices' 
Court,  thinks  the  complaint  states  no  cause  of  action,  he  may 
object  to  it  on  that  ground  (C.  L.  1597),  and  if  he  chooses,  he 
may  stand  upon  that  issue  and  appeal  upon  it;  but  if  he  does, 
it  will  be  the  only  issue  triable  in  the  District  Court.  If  he 
wishes  to  make  an  issue  of  fact,  he  must  make  it  in  the 
Justices'  Court,  or  he  can  not  have  it  tried  in  the  District 
Court. 

It  is  contended  that  the  last  clause  of  Section  1644  is 
a  qualification  of  the  provision  of  Section  1643..  that  all 
causes  appealed  to  the  District  Court  shall  be  tried  anew. 
We  do  not  think  so.  It  is  explained  by  reference  to  Sections 
1597,  1599,  etc.  Either  party  may  desire  to  amend  his  own 
pleading,  or  compel  an  amendment  of  his  adversary's,  but  if 
he  failed  to  make  his  motion  in  the  Justices'  Court  he  might 
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be  held  to  have  waived  the  right  to  make  it  in  the  District 
Court.  It  is  accordingly  provided  that  the  justice  shall  enter 
in  his  docket  a  statement  of  aU  such  motions  and  his  decis- 
ions thereon.  (C.  L.^  Sec.  1623.)  If  his  decisions  upon 
such  motions  are  erroneous  or  arbitrary,  the  party  aggrieved 
may  renew  his  motion  or  objection  in  ihe  District  Court.  It 
is  such  and  similar  objections  that  we  think  a)re  contemplat- 
ed by  Section  1644,  and  if  so,  it  is  perfectly  consistent  with 
the  provision  of  Section  1643,  requiring  all  cases  appealed  to 
the  District  Court  to  be  tried  anew.  This  construction  of 
the  law  does  not  leave  a  party  who  has  been  improperly  de- 
faulted without  a  remedy.  His  remedy  by  cerlioirari  is 
ampler  than  it  would  be  if  he  had  the  right  of  appeal,  igr  he 
is  not  limited  in  the  exercise  of  it  to  the  period  of  tiiirty 
days;  and  if  either  party  is  dissatisfied  with  the  judgment  of 
the  District  Court  an  appeal  lies  to  this  court. 

It  is  not  contended  in  this  case  that  there  would  have  been 
any  right  of  appeal  to  the  District  Court  if  the  defendants 
had  not  first  made  their  motion  to  vacate  the  judgment  in 
the  Justices'  Court.  But  we  think  the  making*  of  that  mo- 
tion did  not  change  the  remedy.  The  wrong  co^iplained  of 
was  the  entry  of  judgment  without  jurisdiction.  If  the 
wrong  had  existed,  and  if  certiorari  was  the  appropriate  and 
exclusive  remedy,  as  we  think  it  was,  a  right  of  appeal  was 
not  created  by  the  refusal  of  the  justice  to  undo  the  supposed 
wrong. 

Our  opinion  is  that  the  order  of  the  District  Court  vacat- 
ing and  setting  aside  the  judgment  in  favor  of  the  petitioners 
against  Irving,  McKay  &  Co.,  and  adjudging  the  petitioners 
to  pay  the  costs  of  the  appeal,  was  erroneous  and  in  exOess 
of  the  jurisdiction  of  said  court,  and  it  is  hereby  declared  to 
be  null  and  void. 
We  concur : 

Leonabd,  J. 
Hawlbt,  C.  J. 


uitxt  ^uiUt  ^m  Mmtul 


Vol,  2.  Septembeb  21,  1878.  No.  4, 


Ourrent  Topics. 


Mr.  David  Dudley  Eield  was  chosen  President  of  the  con- 
ference of  the  Association  for  the  Reform  and  Codification 
of  the  Laws  of  Nations,  recently  held  at  Frankfort.  Beports 
were  made  bj  different  committees  upon  the  subjects  of  bills 
of  exchange,  patent  law,  general  average,  ban]a*aptcy,  and 
copyright.  The  Envoy  from  Japan  delivered  an  address 
upon  the  relations  of  the  Asiatic  nations  to  those  of  the 
West.  An  address  was  read  by  the  Chinese  Embassador. 
The  capture  of  private  property  at  sea,  mercantile  customs, 
and  other  subjects  were  discussed. 

In  Lehigh  Valley  Coal  Go.  vs.  Jones  (18  Alb.  L.  J.  212),  the 
Supreme  Court  of  Pennsylvania,  in  determining  who  are  fel- 
low servants,  holds  that  where  a  mining  company  had  one 
general  superintendent  over  all  its  men,  and  it  had  inside  its 
mines  a  person  called  the  ^'inside  foreman,"  or  '^mining 
boss,"  who  had  control  of  the  operations  in  the  mine  in  re- 
gard to  workingmen  employed,  and  the  ventilation,  subject 
to  orders  from  the  general  superintendent,  the  inside  fore- 
man was  a  fellow  servant  with  the  workmen  subordinate  to 
him,  and  his  negligence  causing  injury  to  one  of  such  work- 
men would  not  be  imputable  to  the  company. 
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Supreme  Court  of  Galifomia. 

JULT  TeBIC. 


fNo.  lO^tfit.] 

[FUed  Aagast  26,  1878.] 
PEOPLE  vs.  COLLINS. 

CUMINAL  Law  — BlTBOLA-RT — ADVISORS  AND  PbIVIBS   NOT  OUILTT  —  "WhBK.— 

Pamell  entered  into  an  agreement  with  the  8heriff  to  entrap  the  defendantp  who 
had  proposed  and  advised  a  burf^lary.  Pamell  entered  the  honse,  and  having 
secured  the  money  divided  it  with  the  defendant,  and  gave  a  signal  by  which  the 
Sheriff  was  to  arrest  the  defendant.  The  defendant  was  caught  with  the  mon^ 
in  his  possession,  and  was  indicted  and  found  guilty  of  burglary.  The  court 
below  instructed  the  jury  that  no  regard  should  be  paid  as  to  the  motives  or  in- 
tentions of  Pamell.  Held:  error;  that  no  burglary  was  committed  by  Pamell 
for  want  of  felonious  intent,  and  the  defendant  could  not  have  been  privy  to  a 
burglary  unless  one  was  committed. 

Appeal  from  County  Court  of  Colusa  County. 

The  appellant  was  indicted  and  found  guilty  of  burglary. 

The  District  Attorney  argued  that  Pamell,  who  entered 
the  house,  was  the  agent  of  Collins,  the  appellant,  and 
acted  under  the  advice  of  said  Collins.  That  the  guilty  in- 
tent and  advice  to  commit  a  felony  made  him  a  principal. 
That  Collins  was  not  indicted  as  an  accessory  before  the 
feet,  but  as  a  principal,  who  committed  a  crime  through  his 
ageot;  and  that  it  made  no  difference  that  Parnell  entered 
the  house  without  a  criminal  intent.  (4  Uill  N.  Y.  135i; 
11  Mass.  136;  10  Mass.  181.) 

The  appellant  argued  that  as  no  entry  was  made  with  in- 
tent to  commit  a  felony  the  indictment  can  not  stand. 

The  fects  appear  in  the  opinion. 

Jackson  Hatch,  for  the  People. 

J.  C.  Dewell  and  A.  L.  Hart,  for  appellant. 

Per  Curiam. 

There  was  evidence  tending  strongly  to  show  that  the  de- 
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fendant  requested  Pamell  to  enter  a  certain  building  in  the 
night  time  and  to  steal  therefrom  a  sum  of  money  which  he 
knew  to  be  concealed  there;  and  that  the  money,  when 
stolen,  should  be  divided  between  them.  The  evidence  also 
tended  to  prove,  that  instead  of  accepting  and  acting  upon 
this  proposal,  Parnell  immediately  informed  the  Sherift'of  it, 
who,  after  consultation  with  the  District  Attorney,  advised 
Pamell  to  pretend  to  the  defendant  that  he  accepted  the  prop- 
osition and  would  carry  out  the  enterprise.  It  was  there- 
upon agreed  between  Parnell  and  the  Sheriff  that  when  the 
money  was  taken  it  should  be  marked  with  acid  so  that  it 
could  be  identified ;  and  that  when  the  money,  was  deliver- 
ed to  the  defendant  a  signal  should  be  given  by  Parnell  to 
enable  the  Sheriff  to  arrest  the  defendant  with  the  money 
in  his  possession.  The  evidence  tended  to  prove  that  this 
programme,  as  agreed  upon  by  Parnell  and  the  Sheriff,  was 
carried  into  effect;  that  Parnell  entered  the  building,  se- 
cured the  money,  marked  it  with  acid,  delivered  a  part  of 
it  to  the  defendant,  gave  the  signal  as  agreed  upon,  and 
the  Sheriff'  thereupon  arrested  the  defendant  with  the 
money  in  his  possession. 

On  this  state  of  the  evidence  the  court  instructed  the  jury 
that  if  it  was  agreed  between  Pamell  and  the  defendant 
that  the  former  should  enter  the  building  and  steal  the 
money,  to  be  divided  between  them,  and  if  in  pursuance  of 
the  agreement,  Parnell  did  enter  the  building  and  take  the 
money  and  divide  it  with  the  defendant  he  was  guilty  of  bur- 
glary, and  the  jury  should  so  find  "without  regard  as  to  the 
part  taken  in  the  oftense  by  the  witness  Pamell,  or  as  to 
the  motives  or  intentions  of  said  ParnelL'*  This  instruction 
was  erroneous. 

If  Pamell  entered  the  building  and  took  the  money  with 
no  intention  to  steal  it,  but  only  in  pursuance  of  a  previous* 
ly  arranged  plan  between  him  and  the  Sheriff,  intended 
solely  to  entrap  the  defendant  into  the  apparent  commission 
of  a  crime,  it  is  clear  that  no  burglary  was  committed, 
there  being  no  felonious  intent  in  entering  the  building,  or 
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taking  the  money.  If  the  act  of  Parnell  amounted  to  bur- 
glary,  the  Sheriff,  who  coanseled  and  advised  it,  was  i»ivj 
to  the  offense;  but  no  one  would  seriously  contend,  on  the 
foregoing  &cts,  that  the  Sheriff  was  guilty  of  burglaiy. 
The  evidence  for  the  prosecution  showed  that  no  burglary 
was  committed  by  Parnell,  for  the  want  of  a  felonious  in- 
tent, and  the  defendant  could  not  have  been  privy  to  a  bur- 
glary, unless  one  was  committed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

(Wallace,  C.  J.  did  not  express  an  opinion  in  this  case.) 


[No.  3.961.] 

[Filed  August  16,  1878.] 
HOUGHTON,  Appellant, 

HABDEKBEBG,  Bespondent. 

PATBKTt— Delitbbt  NOT  EssBNTiAL.— ^The  deUvciy  of  a  patent,  complete  ia  ereiy 
particular,  is  not  neceuary  to  its  ralidity ;  and  an  action  brought  hj  parties 
interested  in  said  patent  to  eompd  a  delivery  by  the  Surreyor  -  General,  who 
retains  the  same  under  directions  from  the  Commissioner  of  the  General  Land 
Office,  may  be  sustained. 

Appeal  from  the  Twelfth  District  Court,  County  of  San 
Francisco. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  an 
Undivided  interest  in  the  Hancho  Los  Animas,  in  the  county 
of  Santa  Clara,  California;  that  the  title  to  saidrancho  is 
founded  upon  a  Mexican  grant,  which  was  confirmed  by  the 
courts  of  the  United  States  under  the  Act  of  Congress,  en- 
titled ^^  An  act  to  ascertain  and  settle  private  land  claims  in 
the  State  of  California,''  approved  March  3,  1851;  that  said 
interest  of  plaintiff  is  derived  to  him  through  divers  mesne 
eonveyaaees  from  the  eonflrmers. 

That  said  rancho  was  afterward  duly  surveyed  under  the 
direction  of  the  Surveyor-General  of  the  United  States  for 
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the  State  of  CalifoTnia,  and  approved  by  said  Sarveyor-Gen- 
eral ;  that  after  said  Burvey  was  made  the  claimants  and  con- 
firmers  of  said  ranoho»  and  others  claiming  to  be  interested 
in  said  surrey,  filed  objections  thereto  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  California. 

That  afterward  said  District  Court  made  a  decree  setting 
aside  said  survey,  and  commanded  the  Surveyor-General  to 
make  a  new  survey  and  location;  that  the  Surveyor  did,  on 
the  6th  day  of  June,  1865,  make  a  survey  in  conformity  to 
the  decree  of  said  court,  and  filed  a  plat  of  said  survey  in 
said  court,  and  on  the  10th  day  of  June,  1865,  the  said  court 
approved  said  survey.  An  appeal  was  taken  to  the  United 
States  Circuit  Court,  and  on  September  7,  1866,  said  court 
affirmed  the  decree  of  the  District  Court.  That  afterward 
the  said  Surveyor -General  transmitted  to  the  Commissioner 
of  the  Geneial  Land  Office  of  the  United  States  certified 
copies  of  said  decrees,  and  the  said  Commissioner  caused  and 
procured  to  be  prepared  and  made  out  a  patent  in  due  form 
for  said  ranoho,  dated  March  15, 1873,  which  was  signed  by 
the  President  of  the  United  States  by  the  Commissioner  of 
the  General  Land  Office,  and  recorded  in  the  office  of  said 
Commissioner  by  the  recorder  thereof. 

That  said  patent  was  transmitted  to  the  defendant,  who  is 
Snrveyor-'C^eiieral  of  the  United  States  iot  the  State  of  Cali- 
fomia,  for  delivery  to  the  parties  entitled  to  receive  the  same. 

It  is  agreed  that  the  complaint  shall  be  considered  as  con- 
taining the  farther  allegation  that  since  the  receipt  of  the 
patent  to  the  defendant  it  had  been  deposited  in  an  iron  safe 
belonging  to  the  United  States,  situated  in  the  office  of  said 
Snrveyor^eneral,  which  safe  was  the  repository  of  valuables 
belonging  to  the  United  States  and  in  the  custody  of  such 
Snrveyor«(}eneral.  That  since  the  receipt  of  the  patent  by 
Mm  be  had  been  ordered  and  directed  by  the  Commissioner 
of  the  General  Land  Office  to  hold  and  not  deliver  it  to  any 
person;  that  soch  order  and  direction  was  given  prior  to  the 
time  when  appellant  demanded  the  patent;  and  that  he  re- 
fused to  deliver  it  solely  in  obedienoe  to  such  order  and  di- 
rection. 
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The  plaintiff  prays  judgment  for  possession  of  the  patent. 

The  defendant  demnrred  to  the  complaint.  The  demurrer 
was  sustained.  Plaintiff  declined  to  amend  and  judgment 
was  rendered  for  defendant,  and  plaintiff  appealed. 

Per  Curiam. 

On  the  authority  of  Chipley  vs.  Farris  (45  Cal.  527),  the 
judgment  of  the  District  Court  is  reversed. 


[Not.  5p823  and  5,904.] 

[Filed  September  2,  1878.J 
ESTATE  OF  JAEED  RXJNTON,  Deceased. 

AoMnriSTRATiON— Ibrboularitibs  in  Procbbdinos.— The  Probftte  Judge  settled 
the  aooount  of  the  adminUtratrix  after  he  had  doaed  the  probate  calendar  for 
that  day,  and  wai  engaged  in  the  trial  of  a  criminal  case  sitting  as  County 
Judge;  no  affidayit  of  posting  notices  of  the  hearing  was  made  until  after  the 
settlement ;  the  legatees  had  no  actual  notice  of  the  time  of  settlement;  the 
court  refused  to  set  the  order  of  settlement  aside.  Hdd:  that  by  reason  of  these 
irregularities  the  parties  have  not  been  heard  and  no  proper  settlement  had. 

From  Probate  Court,  Sacramento  Gonntj. 

Cynthia  A.  Bunjon,  administratrix  of  Jared  Bunyon,  de- 
ceased,  on  the  11th  day  of  June,  1877,  filed  her  annual  ac- 
count with  the  clerk  of  the  Probate  Court,  praying  that  the 
same  be  settled.  Henry  Starr,  attorney  for  the  administra- 
trix, applied  to  the  Hon.  A.  C.  Brown,  the  County  Judge  of 
Amador  County,  then  holding  the  County  Court,  and  acting 
as  the  Probate  Judge  of  the  County  of  Sacramento,  at  the 
request  of  Hon.  B.  Clark,  who  was  the  duly  elected  and 
qualified  County  and  Probate  Judge  of  Sacramento  County, 
for  an  order  fixing  a  day  for  hearing  of  said  account,  and  the 
said  Hon.  A.  C.  Brown  appointed  Monday,  25th  day  of  June, 
for  the  settlement  of  said  account. 

On  June  25th,  1877,  the  account  as  presented  was  allowed 
and  settled  by  Hon.  A.  C.  Brown.  On  the  7th  day  of  July 
the  legatees  made  a  motion  to  vacate  the  order  of  June  25di 
settling  the  account,  for  the  reason  (1)  that  no  notice  of  the 


^i 
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hearing  was  ever  given;  (2)  {hat  the  hearing  and  settlement 
was  irregularly  had;  (3)  that  the  order  was  taken  against 
them  through  inadvertence,  excusable  neglect,  and  to  their 
surprise;  (4)  through  mistake. 

The  motion  was  supported  by  the  following  affidavits: 

Ben.  Bullard,  Jr.,  being  sworn,  said  that  he  was  an  attor- 
ney of  record  in  the  case;  that  he  had  no  notice  of  the  filing 
of  the  account,  or  of  its  settlement;  that  it  is  erroneous;  that 
the  motion  for  an  order  of  settlement  purports  to  have  been 
on  the  trial  calendar  for  25th  day  of  June,  1877;  that  he 
heard  every  case  called  and  disposed  of  on  the  probate  cal- 
endar for  that  day,  and  that  Henry  Starr,  attorney  of  record 
for  the  administratrix,  did  not  respond  to  any  case,  nor  any 
one  else  for  her.  Hon.  A.  C.  Brown,  being  sworn,  says  that  the 
first  business  of  the  court  on  the  25th  day  of  June  was  the 
calling  and  disposing  of  the  probate  calendar;  that  the  case 
of  the  JEktate  o/Jared  Runyon^  deceased,  was  called,  and  there 
being  no  response  the  next  and  last  case  was  called  and  dis- 
posed of;  he  then  closed  the  probate  calendar,  and  proceed- 
ed with  the  trial  of  a  criminal  case;  that  just  as  they  were 
ready  to  proceed  Col.  Starr  presented  the  account  of  the  ad- 
ministratrix for  settlement;  that  Col.  Starr  stated  that  there 
were  no  objections  to  it,  and  he  granted  the  order  of  settle- 
ment. 

Add.  C.  Hinkson,  one  of  the  attorneys  of  record,  testified 
to  about  the  same  facts  given  by  Ben.  Bullard,  Jr. 

Henry  Starr,  attorney  for  the  administratrix,  being  sworn, 
says  that  Mr.  Bullard  examined  the  probate  calendar  on  the 
morning  of  26th  of  June;  that  he  obtained  the  order  when 
the  calendar  was  called  in  its  regular  order  that  morning; 
that  the  interruption  during  the  criminal  trial  was  caused  by 
his  presenting  the  decree  in  the  case  to  be  signed  by  the 
judge;  that  Ben.  Bullard  was  present  when  the  order  was 
made. 

On  the  motion  to  vacate,  the  legatees  proved  by  the  state- 
ment of  Hoagland  himself  that  he  was  not  sworn  to  what 
purports  to  be  his  affidavit  of  posting  notices  of  hearing  and 
settlement;  thereupon  the  court  directed  that  the  same  be 
then  sworn  to,  to  which  objection  was  made. 
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The  court  ordered  that  the  order  setHiiig  the  aooonnt  be 
TAcated,  nnleee  the  adminiatvatiix  would  conaent  to  vacate  so 
much  of  the  order  aa  allowed  oertain  cradits,  which  ahe  did, 
and  the  original  order  was  modified. 

The  legatees  excepted  and  appealed. 

Henry  Starr  and  A.  C.  Freeman,  for  respondents. 
Ben.  Bnllard,  Jr.,  J.  W.  Armstrong,  and  Add.  G.  Bank- 
son,  for  appellants. 

PebCubiah. 

It  appears  by  the  record  in  each  of  these  causes,  that  by 
reason  of  irregjdarities  occurring  in  the  proceedings  had  be- 
low, the  parties  have  not  been  heard,  and  no  proper  settle- 
ment of  the  accounts  has  been  had;  and  in  each  case  the 
order  must  be  reversed,  and  the  cause  remanded.  Bemit- 
titur  forthwith. 


[No.5|96i.] 

[TUed  Septemb^  9,  1878.] 
CHUBCHILL,  Bespondent,  vs.  ANDEBSON,  Appeixaot, 

Lav  LiiHD*— Whbn  thb  Statb  Aoquusb  Titlm  To^-*The  Steto  aaqvlrw  no  tid* 
to  lieu  landf  which  it  can  oonrey  to  a  porchaaer  until  the  land  has  been  listed 
orer  to  the  State  by  the  United  States. 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

The  action  was  ejectment.  The  findings  were  that  the  lands 
in  controversy  were  lieu  lands,  but  had  not  been  listed  over 
to  the  State  at  the  time  the  action  was  brought. 

C.  0.  Stephens  and  Spencer  &  Bankin,  for  respondent* 

Moore,  Laine  &  Leib,  for  appellant. 

Feb  Cubum. 

It  appears  from  the  findings,  that  when  this  action  was 
commenced,  the  land  in  controversy  (lieu  land)  had  not  been 
listed  over  by  the  United  States  to  this  State ;  and  it  has 
been  frequently  de^i4ed  by  this  court,  that  the  State  acquires 
no  title  which  it  can  convey  to  a  purchaser  until  the  land  has 
been  listed  over.  It  follows  that,  when  the  action  was  com- 
menced, the  plaintiff  had  no  title. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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Supreme  Court  of  Nevada. 


VIRGINIA  AND  TBUCKEE  R.  R.  CO,,  Appixlant, 

LYNCH,  Respondent. 

TiTLB  TO  liAKD  Coudbmnbd— RiOHT  OF  Wat^-Compbnsation.— Lynch  bad  the 
poueuory  title  to  certain  land,  including  a  street  that  was  laid  down  on  the  of- 
fieial  map  of  Virginia  Ci^,  but  nerer  opened  to  the  public.  The  railroad  com- 
pany obtained,  from  the  city,  the  right  of  way  to  lay  its  track  upon  said  street, 
and  in  so  doing  excavated  the  street  in  such  a  manner  as  to  render  the  access 
to  Lynch*8  dwelling-house  difficult,  and  entirely  destroyed  a  public  road  leadiuK 
across  said  street  to  a  quarts  mill  owned  by  him.  Held:  that  it  was  immaterial 
whether  the  title  in  fee  was  in  the  United  States  or  in  Virginia  City  ia  trust  for 
the  public;  that  the  prior  rights  which  Lynch  had  acquired  by  possession  could 
not  be  destroyed  by  the  railroad  company  without  compensation. 

Appeal  from  the  First  District  Court,  Storey  County. 

Appellant,  pursuant  to  the  provisions  of  the  act  entitled 
''An  act  to  provide  for  the  incorporation  of  railroad  com* 
panies  and  the  management  of  the  affairs  thereof  and  other 
matters  relating  thereto,"  approved  March  22, 1865,  petition- 
ed the  District  Court  of  Storey  County  for  the  condemnation 
of  certain  lands  situate  on  H  Street,  in  Virginia  City,  for 
the  purpose  of  enabling  it  to  construct  a  side  tract  and  cariy 
on  its  business  for  the  accommodation  of  the  public,  and 
prayed  for  the  appointment  of  commissioners  to  ascertain 
and  assess  the  compensation  of  said  land. 

Petitioner,  among  other  things,  alleges  that  Michael 
Lynch  "is  now  occupying  and  claims  to  own  a  portion  of  H 
Street,"  and  that  said  proposed  side  track  "will  pass  through, 
over,  and  across  the  portion  of  said  street  occupied  and 
claimed  by  the  defendant.  Lynch." 

The  defendant.  Lynch,  in  his  answer  alleges,  among  other 
things,  "that  he  is  the  owner  of  a  certain  tract  of  land,  in* 
eluding  the  ground  sought  to  be  oondemfied,"  and  "that  he 
and  his  predecessors  in  interest  have  been  the  owners  of  said 
lot  of  land  through  which  said  H  Street  passes  for  the  past 
thirteen  years." 
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Commissioners  were  regularly  appointed,  and,  after  hear- 
ing the  allegations  and  proofs  of  the  respective  parties,  they 
ascertained  and  assessed  the  compensation  to  be  paid  by  the 
petitioner  to  the  person  or  persons  having  or  holding  any 
right,  title,  or  interest  therein  at  112,500.  Their  report  was 
confirmed,  and  within  twenty  days  thereafter  petitioner  de- 
posited the  money  with  the  clerk,  and  then  petitioned  the 
court  for  an  order  directing  the  clerk  to  repay  and  return  to 
it  the  said  sum  of  $12,600.  The  court  denied  this  petition, 
and  ordered  that  said  money  be  paid  to  respondent.  Lynch. 
From  this  order  the  appeal  is  taken. 

From  the  statement  in  the  transcript  it  appears  that  J.  C. 
Clark,  the  immediate  grantor  of  the  respondent,  in  Septem- 
ber, 1865,  filed  his  declaration  of  settlement  upon  the  land 
in  the  Land  Office  at  Carson  City,  Nevada,  but  that  the  tilte 
in  fee  has  never  been  acquired  by  said  Lynch  or  any  of  his 
grantors. 

The  portion  of  H  Street  occupied  by  respondent  was  never 
opened  to  the  public,  but  it  is  laid  down  as  a  street  upon  the 
official  map  of  the  city  of  Virginia,  the  survey  of  the  city  be- 
ing made  long  after  the  occupancy  and  possession  of  the  land 
by  the  grantors  of  respondent.  There  is  a  quartz  mill  and 
dwelling-house,  owned  by  respondent,  situate  upon  the  land 
claimed  by  him. 

For  a  period  of  sixteen  years  prior  to  the  condemnation  of 
the  land  there  existed  a  public  road  across  H  Street,  which 
had  been  used  by  respondent,  in  common  with  the  public, 
as  a  means  of  access  to  his  quartz  mill,  and  by  reason  of 
the  excavations  made  by  the  appellant  along  said  street  this 
highway  had  been  destroyed,  and  the  access  to  respondent's 
quartz  mill  from  that  portion  of  Virginia  City  lying  west  of 
H  Street  entirely  cut  oS. 

The  dwelling-house  is  situate  adjacent  to  the  street,  and 
the  excavations  destroyed  the  fence  inclosing  the  house,  and 
rendered  the  access  to  said  house  from  the  street  much  more 
difficult. 

The  compensation  awarded  by  the  commissioners  was  for 
the  depreciation  in  value  of  the  dwelling-house  and  the 
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qnartz  mill,  and  depreciation  of  the  land  occupied  by  the 
respondent  adjoining  the  out  made  by  appellant. 

No  question  is  made  as  to  the  correctness  of  the  award,  so 
far  as  the  amount  thereof  is  concerned. 

Whitman  &  Wood,  for  appellant. 
Liewis  &  Deal,  for  respondent. 

Hawlet,  C.  J.  (after  stating  the/txcts).  We  consider  it  im- 
material whether  the  title  in  fee  to  H  Street  is  in  the  United 
States  or  in  the  municipality  of  Virginia  Ciiy  in  trust  for  the 
public.  There  is  no  pretense  that  either  hare  ever  granted 
the  title  to  appellant.  The  only  authority  of  appellant  to 
make  the  excavations  complained  of,  independent  of  the  pro- 
eeedings  for  condemnation,  is  a  resolution  passed  by  a  two- 
thirds  vote  of  the  Board  of  Aldermen  of  Virginia  City,  which 
only  purports  to  give  and  grant  to  it  the  right  to  use.  run 
through  and  across  all  the  streets  which  said  side  track  will 
mn  through  and  cross.  Assuming,  therefore,  without  de- 
ciding the  question,  that  this  resolution  was  valid  without 
the  signature  of  the  Mayor,  it  only  gives  and  grants  the  right 
of  way  to  build  a  side  track  on  H  Street.  It  did  not,  by  its 
terms,  authorize  apppellant  to  excavate  or  grade  the  street  so 
as  to  destroy,  obstruct,  or  interfere  with  its  use  as  a  street. 
Admitting,  also,  for  the  sake  of  the  argument,  that  the  Stat- 
ute of  Limitations  does  not  run  against  the  municipal  corpo- 
ration (a  question  upon  which  there  is  a  great  diversity  of 
opinion),  and  that  respondent  has  no  title  by  prescription  to 
that  portion  of  the  land  laid  out  upon  the  city  map  as  H 
Street,  nevertheless  we  are  of  the  opinion  that,  as  an  owner 
of  the  possessory  title  to  the  land  abutting  on  said  street,  he 
had  certain  rights  which  are  entitled  to  protection.  He  can 
not,  in  this  proceeding,  be  treated  as  a  mere  naked  wrong- 
doer, having  no  equitable  rights  in  the  premises.  (Cali/or' 
nia  Northern  BaUroad  Co,  vs.  Qouldy  21  OaL  264.) 

His  right  to  use  the  street  as  a  means  of  ingress  and  egress 
to  and  from  his  dwelling-house,  and  to  use  the  road  leading 
across  said  street  to  his  quartz  mill,  was  acquired  long  prior 
to  any  right  of  appellant  to  use  the  street  for  any  purpose. 
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The  righis  acquired  by  lespondeDit  weid  Talnable  and  430iild 
not  be  destroyed  by  appellaiit  without  compensatioji. 

If  the  right  of  way  ooold  hare  been  enjoyed  without  any 
farther  damage  than  that  which  naaally  resolta  from  the 
mere  ordinary  use  of  a  street  by  a  railroad  company  laying 
its  track  thereon,  independent  of  the  question  of  excayations 
or  embankments  that  prevents  the  use  of  the  street  by  the 
owners  of  lots  abutting  thereon,  then  there  is  a  very  respect- 
able array  of  aathorities  which  hold  that  the  owner  or  oceii» 
pants  of  such  lota  are  not  entitled  to  compensation.  But 
none  of  the  aath<mtieB  cited  by  appellant's  counsel  go  to  tiie 
extesit  that  the  street^  or  a  highway  across  the  same,  could 
be  destroyed  or  obstructed  to  the  extent  shown  in  this  case*. 

We  think  respondent  had  the  right,  by  virtue  of  his  poi^ 
aesory  title  to  the  land,  aa  against  everybody,  except  the 
Gtoverament  of  the  United  States,  of  this  State,  or  of  the: 
mnnioipality  of  (be  city  of  Virginia,  to  prevent  such  exc»vi^ 
tk>ns  being  made  to  his  injury  unleaa  compensation  waa 
awarded  for  tiie  damages  resultdng  therefrom.  The  city  of 
Tirginia  is  not  shown  to  have  ever  established  any  gradA^ 
upon  or  over  the  land  condemned.  Appellant  took  the  right 
of  way  along  H  Street  in  the  condition  it  found  it.  No 
lights  were  granted  to  it  by  the  resolution  to  materially  in*^ 
jure  the  use  of  the  street,  to  the  damage  of  the  lot*owner8» 
without  compensatiim.  Whether  the  Legislature  or  the  city 
authorities  could  legally  grant  the  power  to  a  private  corpo^ 
ration  to  so  change  or  alter  the  gjeade  of  a  street  as  to  pre- 
vent its  use  by  thd'  adjoining  lotowners,  as  a  means  of 
egress  or  ingress  from  and  to  their  property,  is  a  question 
we  do  not  decide.  The  resolution  shows  the  authority  given» 
and  none  other  is  implied. 

Under  all  the  facts  and  circumstances  of  this  case,  we  are 
of  opinion  that  respondent  is  entitled  to  the  compensation 
awarded  by  the  commissioners. 

In  liUe  vs.  The  Ohio  and  Meaimppi  Railroad  Go.  (7  Ind. 
480)  the  defendant,,  having  been  granted  the  right  of  way 
over  William  Street,  under  an  act  of  the  Legislature  and  by 
an  ordinance  passed  by  the  city  authorities  of  Lawrencebnig,. 
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claimed  that  it  possessed  eTeiy  right  essential  to  its  enjoy- 
ment of  the  streel  It  made  such  an  embankment  along  the 
centre  of  the  street  as  to  present  ingress  and  egress  to  the 
lots  across  it.  The  plaintiff  did  not  claim  that  anj  part  of 
his  lots  were  appropriated  by  reason  of  the  construction  of 
the  railroad.  He  only  asked  for  damages  for  the  obstruction 
of  his  easement  in  the  street  and  the  consequent  damages  to 
his  property.  The  city  ordinance  granting  the  right  of  way 
did  not  establish  the  grade  upon  which  the  track  was  to  be 
laid,  and  the  court  held  that  ttie  right  must  be  restricted  to 
''the  grade  of  the  street  substantially  as  it  then  existed."  In 
the  discussion  of  the  case  the  court,  after  approving  the  de- 
cdsion  in  Huynes  ts.  Thomas  (7  Ind.  88),  say:  ''A  street 
which  had  been  dedicated  twenty-five  years,  in  front  of 
Tate's  lots,  owned,  occupied,  and  improved  by  him  for  fifteen 
years,  is  obstructed  by  the  railroad  embankment  four  and  a 
half  feet  high*  He  allies  and  proves  special  damages.  In 
Booh  a  case  the  owner  of  the  lots  is  entitled  to  recover  for 
the  obstruction  of  his  easement  in  the  street."  In  answer  to 
a  petition  for  rehearing  the  court  said  that  Ihe  grant  from 
the  city  ''must  be  understood  to  mean  that  the  railroad  com- 
pany might  so  use  William  Street  for  its  track  and  super- 
structure as  not  to  obstruct  it  to  the  injury  of  the  adjoining 
proprietors." 

In  LackUmd  vs.  Nwih  Mimuri  RaUroad  Co.  (31  Mo.  180), 
tbe  ordinance  from  the  city  authorities  of  St.  Charles,  grant- 
ing the  right  of  way  through  Main  Street,  was  similar  to  the 
resolution  in  this  case.  The  railroad  company  built  a  side 
track  along  the  main  track  in  the  street  fronting  the  plain- 
tiff*s  lot,  and  a  switch  track  connecting  the  two  others. 
These  tracks  rested  on  embankments  which  obstructed  all 
passages  of  vehicles  over  any  part  of  the  streets  The  ques^ 
tion  was  then  presented  to  the  court  whether  the  grant  of  the 
right  of  way  authorused  the  company  to  go  to  this  extent* 
The  court  said:  ''In  construing  a  grant  of  power  to  a  private 
corporation  the  power  must  be  given  in  plain  language  or  by 
necessary  implication.  Whatever  is  doubtful  is  against  the 
corporation." 
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After  reviewing  the  cases  of  the  CammcmweaUh  ts.  Erie  & 
N.  E.  B.  B.  (27  Penn.  Bt  361),  and  Tcde  vs.  Hie  Ohio  and 
Mi88.  B.  B.f  9upra,  and  approving  the  principles  therein  de- 
cided, the  court  held  that  the  grant  of  a  mere  right  of  way 
over  the  public  street  did  not  authorize  ''the  erection  of  de- 
pots, or  car  buildings,  or  any  other  structures,  which  mate- 
rially obstruct  the  use  of  the  street  or  highway  as  a  public 
easement,**  and  that  it  was  immaterial  ''whether  the  plaintiff 
owned  the  ground  to  the  middle  of  the  street  or  not,  as  his 
right  of  action  grew  out  of  his  ownership  of  the  lot.*' 

The  principles  announced  in  these  cases  fully  support  our 
views  of  the  case  under  consideration.  It  is,  however, 
proper  to  add  that  the  conclusions  we  have  reached  are  not 
antagonistic  to  the  general  proposition  contended  for  by  ap- 
pellant, that  a  street  may  be  occupied  in  common  by  a  rail- 
road and  by  the  public  in  such  a  manner  as  not  to  abridge 
the  freedom  of  its  use  for  ordinary  purposes,  and  that  when 
so  occupied  and  used  the  abutting  lot-owners  will  not  be  en- 
titled to  any  compensation. 

The  court,  in  SktUen  vs.  Dea  Moines  VaUey  JB.  B.  Co.  (29  Iowa, 
162),  one  of  the  strongest  cases  in  favor  of  appellant  upon 
this  point,  expressly  state  that  the  general  rule  which  it  de- 
cides is  not  in  conflict  with  the  decision  in  Ibte  vs.  The  Ohio 
and  Miss,  B.  JR.,  supra. 

The  opinion  in  Porter  vs.  North  Missouri  BaUroad  Co.  (33 
Mo.  128),  does  not  disturb  the  rule  announced  in  Laddand 
vs.  North  Missouri  BaUroad  Co.^  supra. 

The  order  appealed  from  is  affirmed. 
I  concur:        Leonabb,  J. 

Beattt,  J.  concurred  in  the  judgment  on  the  ground  that 
the  ciiy  of  Virginia  had  no  title  to  or  cofttrol  over  the  land 
taken  by  the  appellant,  and  that  the  resolution  of  the  Board 
of  Aldermen  was  of  no  effect.  The  respondent  having  been 
in  possession  with  a  right  of  pre  -  emption,  is  entitled  to  be 
fully  compensated  for  the  land  condemned,  and  the  resulting 
injury  to  the  contiguous  land. 
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SMITH  Y8.  STEWART  et  al. 

HoKESTBAD— What  it  lNCLxn>B8.— The  statntes  of  this  State  exempt  from  forced 
sale  the  dwelling-house  and  tract  of  land  upon  which  it  is  situated,  to  the  ex- 
tent in  Talue  of  1^,000,  and  do  not  limit  the  other  uses  to  which  any  portion  of 
the  land  may  be  put. 

Appeal  from  the  District  Court  of  t|^e  Third  Judicial  Dis- 
trict, Lyon  Counl^. 

The  property  in  controversy  consists  of  a  lot  of  land  on 
Main  Street,  in  Silver  City,  about  49x137  feet,  whereon  there 
is  a  dwelling-house  and  two  buildings  used  as  stores,  and  a 
stone  house  used  for  storing  goods.  The  two  stores  are  on 
Main  Street,  and  the  stone  house  is  in  the  rear  of  the  storea^ 
all  being  separate  from  each  other  and  from  the  dwelling 
house.  There  is  an  alley-way  about  two  and  a  half  feet  wide 
between  the  two  stores,  which  is  used  in  reaching  the  dwell- 
ing-house in  the  rear  of  the  stores  ;  and  there  is  a  stone  wall 
behind  the  two  stores  for  the  support  of  a  bank  of  earth  in 
the  rear,  making  a  terrace  of  tiie  ground  upon  which  the 
dwelling-house  stands.  There  are,  and  have  been,  no  fences 
dividing  the  dwelling-house  from  the  other  buildings.  Boisot 
and  family  never  used  the  stores  on  Main  Street  or  the  stone 
house  in  the  rear  as  a  dwelling-house,  but  while  occupying 
the  dwelling-house  with  his  family,  he  used  the  two  stores  as 
places  wherein  he  sold  goods  and  carried  on  other  business, 
and  the  stone  house  as  a  place  for  storing  goods. 

In  one  of  the  stores  Boisot  carried  on  business  as  a  broker 
and  druggist  until  about  October  14,  1875,  defendant,  Stew- 
art, having  been  his  partner  in  tiie  drug  business  from  August 
1st  until  October  14, 1875,  when  the  partnership  terminated. 
In  the  other  store  Boisot  and  defendant,  Gowen,  carried  on 
the  tobacco  and  variety  business  as  partners,  the  latter  hav- 
ing assumed  the  management  in  consideration  of  the  part- 
nership,  using  the  store  without  paying  much  rent.  This 
partnership  continued  from  some  time  in  July  until  October 
9,  1876,  and  thereafter  Gowen  carried  on  the  business  in  the 
same  store  on  his  own  account,  but  it  does  not  appear  that 
he  paid  Boisot  any  rent. 

All  the  buildings  and  improvements  mentioned  were,  at 
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the  time  of  making  the  homestead  deolaraiioiiy  and  now  are, 
on  said  lot.  The  whole  premises,  including  the  land  and 
boildings,  have  always  been,  and  now  are,  worth  less  than 
$5,000. 

The  court  found  that  no  part  of  the  premises  described  in 
plaintiff's  complaint  was  subject  to  sale  under  execution,  for 
the  reason  that  they  were  all  homestead  property  of  said 
Boisot  and  wife,  the  grantors  of  defendants'  lessor;  that 
plaintiff  was  not  entitled  to  recover  either  possession  or 
rents. 

Judgment  was  entered  accordingly,  and  this  appeal  is  taken 
tiierefrom. 

Lewis  &  Deal,  for  appellant. 
Chas.  H.  Belknap,  for  respondents. 

Leoitabd,  J. 

The  only  question  for  our  consideration  is,  as  to  the  extent 
of  Boisot's  homestead. 

Counsel  for  appellant  claim  that  it  only  embraced  the 
dwelling'^house  and  the  outbuildings  and  appurtenances  used 
immediately  in  connection  therewith,  together  with  the  land 
upon  which  they  stand  ;  while  respondents'  counsel  contend 
that  it  included  the  whole  property  described  in  Boisot's  dec- 
laration of  homestead,  which  is  the  same  as  that  described 
in  the  Sheriff's  deed  and  in  the  complaint  in  this  action. 

Counsel  for  appellant  admit  the  correctness  of  the  decis- 
ion in  the  case  of  Clark  vs.  Shannon  (1  Nev.  669),  under  the 
statute  of  1861,  but  urge  that  under  llie  statute  of  1864-^  a 
different  rule  must  prevail.  We  shall  examine  that  case  in 
connection  with  both  statutes,  with  the  view  of  ascertaining 
whether  or  not  there  is  such  a  difference  between  the  two 
statutes  as  to  work  the  radical  change  claimed  by  counsel  Ux 
appellant.  Homestead  exemptions,  as  to  extent  and  charac- 
ter, depend  entirely  upon  the  Constitution  and  statutes. 
They  were  unknown  under  the  common  law.  The  oonstifai- 
tions  and  statutes  of  the  different  States  being  unlike  ours, 
as  a  rule,  the  decisions  of  other  courts  upon  the  subject  in 
hand  furnish  few  authorities  that  can  be  followed  here. 
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The  case  of  Oregg  vs.  Bostwick  (33  Oal.  225),  referred  to 
and  gte&Hy  relied  on  by  counsel  for  appellant,  was  rendered 
when  the  statute  of  that  State  in  relation  to  homestead  ex- 
emptions was  like  ours. 

[The  court  here  review  at  great  length  the  decision  of  the 
Bopreme  Cioxtrt  of  Nevada  in  Clark  vs.  Shannon  (1  Nev.  607), 
and  the  statutes  of  1861,  and  of  1864-5  in  relation  to  home* 
steads.] 

The  present  statute,  in  all  essentials  showing  the  policy  oi 
the  Legislature,  is  the  same  as  that  of  1861.  Section  1,  in 
stating  what  a  homestead  shall  consist  of,  is  precisely  the 
same  in  both  laws;  and  the  provisions  requiring  $5,000  to  be 
paid  to  the  debtor  in  case  of  sale  of  the  homestead  property, 
IS  the  same  in  both.  Li  the  present  statute  the  claimant  is 
required  to  insert  in  his  declaration,  among  other  things, 
that  ''it  is  his  intention  to  use  and  claim  the  same  as  a 
homestead;"  but  how  he  shall  use  it  "as  a  homestead,"  de- 
pends upon  the  statutory  definition  of  that  word,  the  uses 
required  by  the  act,  and  the  property  that  can  be  held  as 
such.  The  statute  requires  him  to  use  it  as  a  homestead, 
but  allows  him  to  select  any  quantity  of  land  upon  which  his 
dwelling-house  stands,  if  the  whole  does  not  exceed  $5,000 
in  value.  If  a  man  with  his  family  owns  and  resides  upon  a 
ranch  of  500  acres,  and  uses  it  in  the  ordinary  way  for  the 
purposes  of  profit,  he  can  hold  the  whole,  with  the  house 
and  bams  thereon,  if  the  whole  property  is  within  the  maxi- 
mum limit  as  to  value.  Shannon,  in  Clark  vs.  Shannon^ 
used  the  stable  for  the  purposes  for  which  it  was  built.  In 
our  opinion  any  property  which,  as  used,  is  exempt  as  a 
homestead,  is  ''used  as  a  homestead,"  and  that  any  property 
which  was  exempt  under  the  old  law  is  equally  so  under  the 
present  statute.  We  do  not  think  the  Legislature  intended 
to  exempt  simply  the  dwelling-house  with  its  necessary  or 
convenient  appurtenances.  It  is  not  more  necessary  to  favor 
a  family  with  shelter  than  their  bodies  with  olofches,  and 
their  stomachs  with  food.  The  Legislature  did  not  intend 
to  exempt  $5,000,  as  so  much  money,  but  the  intention  was, 
in  our  opinion,  to  protect  that  amount  of  realty  if  it  is  in 
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one  body,  and  altogether,  it  makes  up  what  is  home.  And 
the  law-makers  intended  to  treat  alike  all  who  are  entitled  to 
this  favor.  They  told  the  farmer  that  he  shoold  be  protect- 
ed against  the  forced  sale  of  his  ranch  and  his  house  and 
bams,  so  long  as  the  whole  are  not  worth  more  than  $5,000. 
If,  to-day,  his  modest  house  and  few  acres  of  land  are  worth 
no  more  than  $1,000,  he  is  assured  that  if  he  will  prac- 
tice industry  and  economy,  and  thereby  save  $4,000  more, 
he  can,  with  that,  purchase  additional  lands,  or  enlarge  his 
house,  or  do  both,  and  in  either  case  his  property  can  not  be 
taken  from  him,  nor  can  he  dispose  of  it  without  the  joint 
deed  of  himself  and  wife.  Shall  it  be  said,  then,  unless  the 
law  compels  the  confession,  that  an  industrious  mechanic 
who  owns  a  town  lot  upon  which  is  his  cheap  dwellmg,  can 
not  invest  his  savings  in  a  shop  upon  another  portion  of  the 
lot,  and  call  to  his  aid  steam  or  water  power,  if  he  does  not 
pass  the  $5,000  limit,  without  losing  the  law's  protection,  not 
only  as  to  the  shop,  but  even  the  land  upon  which  it  stands? 
The  shop  is  in  fact  a  part  of  the  home  place,  and  as  impor- 
tant a  part  as  the  house  itself.  The  land  upon  which  it  is 
built  is  a  part  of  the  home  lot,  and  the  dedication  of  that  to 
homestead  uses  carries  with  it  the  tenements  and  heredita- 
ments thereon.  (G.  L.  302.)  In  some  States,  where  the 
quantity  of  land  allowed  as  a  homestead  has  been  limited  by 
law,  but  the  value  has  been  left  unlimited,  the  courts  have 
felt  it  their  duty  to  construe  the  law  as  favorably  as  possible 
to  creditors,  for  the  reason  that  in  such  cases  a  dishonest 
debtor  can  enhance  the  value  of  his  property  to  an  unlimited 
extent  and  still  hold  it  from  his  creditors.  But  where  the 
value  is  limited,  as  in  this  State,  such  danger  does  not  exist. 
Besides,  the  exemption  does  not  extend  to  any  vendor's,  me- 
chanic's, or  laborer's  lien. 

Counsel  for  appellant  asserts  that  the  language  of  Section 
1  of  the  present  law  clearly  shows  that  no  building  can  be 
claimed  as  a  homestead,  except  the  residence  and  its  appur- 
tenances, for  the  reason  that  the  Legislature  has  expressed 
the  dwelling-house  as  exempt,  and  such  expression  excludes 
all  other  buildings. 


The  Pacipio  Coast  Law  Joubnal.  79 

When  counsel  brought  this  action  they  described  the  land 
claimed  by  plaintiff  by  metes  and  bounds,  but  they  did  not 
describe  or  mention  any  of  the  buildings  thereon,  for  the 
reason  that  a  judgment  for  the  land  would  carry  the  build- 
ings. So,  in  the  statute,  an  exemption  of  a  '^  quantity  of 
land**  would  exempt  the  buildings  thereon  also;  but  the  Leg- 
islature did  not  intend  to  exempt  any  lands  except  those  that 
are  impressed  with  the  homestead  character,  that  is  to  say, 
those  upon  which  the  dwelling-house  is  situated.  We  think 
the  reason  why  the  dwelling-house  was  mentioned  was  for 
the  purpose  of  fixing  the  locus  and  extent  of  the  exempted 
property,  including  the  dwelling,  etc.,  and  that  in  mention- 
ing that  building  the  Legislature  did  not  intend  to  exclude 
others,  except  for  the  reason  that  they  are  not  a  part  of  the 
homestead. 

Counsel  refer  us  to  Chregg  vs.  Bostwick  (33  Cal.  220),  and 
other  cases  from  that  State  which  follow  the  decision  named. 
Our  present  Homestead  Act  is  like  the  one  in  force  there, 
when  that  decision  was  rendered,  and  we  are  urged  to  adopt 
the  reasoning  and  policy  of  the  opinion  in  this  case,  ''as  we 
have  no  decisions  of  our  own  giving  the  law  a  different  con- 
struction." The  decision  was  not  rendered  until  after  the 
passage  of  our  present  law,  nor  until  after  the  decision  of 
this  court  in  Clark  vs.  Shannon.  So  if  our  law  was  copied 
from  the  Calif ornia  statute  there  is  no  presumption  that  the 
construction  subsequentiy  given  to  it  by  the  Supreme  Court 
of  that  State  was  adopted  by  our  Legislature.  Although 
that  case  differs  very  materially  from  this,  as  will  be  seen 
from  an  examination  of  the  findings,  and  although  we  agree 
with  much  of  the  reasoning  of  that  court  and  many  of  its 
conclusions,  we  can  by  no  means  adopt  it  as  a  whole  for  two 
reasons :  First,  shoidd  we  do  so  we  should  overthrow  the  ad- 
judications of  this  court  acquiesced  in  for  a  period  of  twelve 
years  as  to  the  true  policy  of  the  homestead  law,  and  under 
which  property  and  property  rights  have  been  acquired;  for 
no  impartial  reader  can  conclude,  after  examination,  that 
heads  of  families  under  the  present  law  are  deprived  of  any 
of  the  privileges  that  were  granted  to  them  under  the  former 
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statute.  Second,  we  are  satisfied  with  the  oonstmction  given 
to  the  law  by  our  predecessors.  Appellant's  constraction 
would  strip  every  ranchman  of  his  land  outside  of  that  upon 
which  his  dwelling  and  its  appurtenances  are  situated,  be- 
cause his  farming  lands  are  not  more  '' necessary  or  conveni- 
ent," for  home  purposes,  than  are  the  stores  to  respondents 
in  this  case.  The  farm  lands  and  bams  are  surely  conveni- 
ent and  necessary;  they  assist  in  the  support  of  the  family; 
but  they  are  neitiier,  in  the  sense  of  the  word  '^  homestead,'' 
as  used  by  counsel  for  appellant;  and  are  neither,  for  the 
purpose  of  affording  a  family  shelter;  but  they  are  both,  as 
we  think,  when  used  in  the  sense  intended  by  the  Legisla- 
ture, as  interpreted  in  Clark  vs.  Shannon, 
The  judgment  of  the  court  below  is  affirmed. 
We  concur: 

Hawley,  C.  J. 

Beatty,  J. 


New  York  Court  of  Appeals  Abstract 


PAYMENT, 

On  account  credited  on  earliest  items. — ^Where  various  debts 
were  intermingled  in  one  account,  for  which  notes  were 
given  from  time  to  time  in  part  payment,  and  payments 
made  from  time  to  time,  which  were  not  directed  to  be  ap- 
plied specifically,  but  were  credited  generally,  heldj  that  the 
application  of  such  payments  upon  the  earliest  items  of  the 
account  was  proper.  Judgment  reversed  unless  a  reduction 
made.    Jackson  vs.  Johnson.    Opinion  by  Andrews,  J. 

Decided  June  11,  1878.    Reported  below  (11  Hun,  601) . 


mttc  €9mt  ^Aw  i^tttitiil. 


Vol.  2.  September  28,  1878.  No.  5. 

Current  Topics. 

SiLVEB  VS.  MuLLAN,  an  unwritten  opinion  by  oar  Sapreme 
Court  at  the  April  Term,  1878  (a  statement  of  the  facts  was 
made  in  Vol.  1,  P.  C.  L.  J.,  page  364),  proves  to  be  very  im- 
portant. A  subscriber,  who  was  present  when  the  decision 
was  announced  from  the  bench,  says:  ''The  application  of 
the  defendant,  Mullan,  was  first  in  time,  and  the  only  point 
argued  was  whether  or  not  the  defendant'-s  application  was 
valid.  The  defendant's  application  was  filed  after  the  pass- 
age, in  1870,  of  an  act  amendatory  of  the  statute  of  1868  pro- 
viding for  the  disposal  of  the  lands  of  the  State.  It  did  not 
comply  with  Section  53  of  the  Act  of  1868,  with  respect  to 
the  affidavit.  The  plaintiff's  application  was  filed  after  the 
Code  went  into  effect,  and  was  in  every  respect  in  accordance 
with  the  provisions  of  the  Code.  It  was  argued  and  decided 
that  the  53d  Section  of  the  Act  of  1870  was  in  force  when  de- 
fendant filed  his  application,  and  that  that  section  by  reason 
of  its  mutilation  failed  to  prescribe  any  intelligible  mode  of 
proceeding  to  procure  the  title  to  lieu  lands  from  the  State,* 
and  consequently  that  defendant's  application  was  without 
lawful  authority  and  void. 

''The  court  virtually  decided  that  from  the  taking  effect  of 
the  amendatory  Act  of  1870  until  the  Code  took  effect  in 
1873  (January  1st),  there  was  no  law  authorizing  the  pur- 
chase of  lieu  lands  from  the  State,  and  that  all  applications 
made  during  that  time  were  void." 

In  American  Express  Co.  vs.  WeUa^  it  was  recently  held  by 
the  Supreme  Court  of  Wisconsin,  that  if  the  agent  of  an  ex- 
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press  company  receiyes  goods  consigned  to  him  as  sucli,  for 
delivery  to  the  purchasers,  and  having,  at  the  same  time,  in 
his  hands  for  collection,  a  bill  for  the  price  of  such  goods, 
delivers  them  to  the  purchaser,  the  company  becomes  liable 
to  the  consignor,  whether  the  agent  in  fact  collects  the  bill 
or  not. 

But  when  goods  are  not  delivered  to  an  express  company, 
but  are  sent  by  railway  to  the  place  of  their  destination,  con- 
signed to  the  purchaser,  in  care  of  the  express  company's 
agent  at  that  place,  and  never  came  into  his  hands,  but  were 
delivered  by  the  railway  company  directly  to  the  purchaser, 
without  the  fauU  of  the  express  company  or  its  agent,  and  a 
bill  sent  to  such  agent  for  collection,  not  being  paid  is 
promptly  returned  by  the  agent,  the  express  company  is  not 
liable  to  the  consignor. 


Supreme  Court  of  Calif omia. 

July  Term. 


[No.  6,963.] 

[Filed  September  2,  1878.] 

ODD  FELLOWS'  SAVINGS  and  COMMERCL^  BANK, 

Eespondisnt,  vs.  HARRIGAN,  Appellant. 

Rbdeicption  from  Sale— When  denied.— Where,  by  order  of  the  Court,  lands 
are  sold  and  a  deed  executed  by  eommissioners  appointed  for  that  purpose  and 
their  proceedings  are  confirmed,  in  the  absence  of  an  appeal  from  said  order  of 
confirmation,  the  effect  of  the  order  is  to  deny  the  right  to  redeem  from  the  sale. 

Appeal  from  Sixth  Judicial  District,  Sacramento  County. 

The  appeal  is  from  an  order  granting  a  writ  of  assistance. 
The  plaintiff  obtained  judgment  in  the  court  below,  and  a 
decree  was  entered  ordering  that  the  land  described  in  the 
complaint  be  sold  at  public  auction  by  Samuel  Poorman  and 
H.  G.  Smith,  who  were  appointed  commissioners  for  that 
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purpose.  The  said  oonunissioners  were  directed  by  the  de- 
cree to  give  notice  of  time  and  terms  of  sale  by  publication, 
and  to  sell  for  cash  (as  sales  are  made  under  executions  is- 
sued upon  judgments  at  law),  and  to  execute  a  deed  to  the 
purchaser,  who  shall  become  invested  with  the  title  in  fee, 
and  entitled  to  immediate  possession  and  to  a  writ  of  assbt- 
ance. 

The  said  commissioners  made  their  report,  showing  that 
after  notice  given  they  sold  said  property  at  auction  to 
Qeorge  McEee,  and  executed  a  deed  to  him. 

Thereupon  the  court  confirmed  and  approved  the  proceed- 
ings of  said  commissioners. 

McEee  asked  for  a  writ  of  assistance  to  place  him  in  the 
possession  of  the  premises.  • 

At  the  hearing  to  show  cause  why  the  writ  should  not  be 
granted,  the  defendant  asked  the  court  not  to  issue  the  writ. 
1st,  on  the  ground  that  the  sale  was  not  properly  made;  2d, 
that  the  commissioners  did  not  advertise  said  sale  properly; 
3d,  that  the  sale  was  made  as  a  Sheriff's  sale,  and  under 
which  the  defendant  should  have  six  months  in  which  to 
redeem. 

The  court  granted  the  writ,  from  which  order  the  defend- 
ant appealed. 

D .  W.  Welty,  for  respondent. 

B.  P.  &  H.  N.  Clement,  for  appellant. 

Per  Cubiam. 

Whatever  may  be  the  correct  interpretation  of  the  decree 
as  originally  rendered,  so  far  as  the  right  of  the  appellant  to 
redeem  is  involved,  it  appears  that  the  commissioners  subse- 
quently reported  to  the  court  that  they  had  delivered  a  deed 
to  the  purchaser  upon  making  the  sale. 

This  action  of  the  commissioners  was  thereupon  approved 
by  the  court  below,  and  an  order  was  entered  confirming 
their  proceedings.  From  this  order  no  appeal  appears  to 
have  been  taken,  and  we  think  that  the  effect  of  the  order  of 
confirmation,  irrespective  of  the  language  of  the  decree,  was 
to  deny  the  right  of  the  appellant  to  redeem  from  the  sale. 

Order  affirmed.    Bemittitur  forthwith. 


S4t  Thb  Pacific  Coast  Law  Journal. 

[No.  6,0050 

[FUed  September  89,  1878.J 
HEWEL,  Bespoisbent,  tb.  LAKE^  Appeixant. 

MA.in)AMU9— Sheriff's  Rbttt&n— Can  not  bb  Cont&adictbd— Whbn.— It  would 
be  eoBtruy  to  reuon  uid  the  adyadiected  eases  to  hold  that  a  writ  of  mandm- 
nittf  can  be  resorted  to  for  the  purpose  of  ooupelliDg  the  deUvery  of  a  deed  eon- 
tainJng  recitals  of  what  occurred  at  the  sale*  contradictorj  of  the  Sheriff's  re- 
turn, which  return  he  not  onlj  declines  to  amend,  but  insists  in  his  answer  to 
be  eoneet  in  point  of  feet. 

Appeal  from  the  Fifth  Pistriot  Coart,  Stamslaus  G<nmt7. 

The  action  of  the  People  vs.  South  half  of  Section  d  was 
broaght  to  ooUect  deUnqmeat  taxes  due  on  said  real  estate. 
The  defendant  as  Sheriff  under  a  jadgmeBt  and  decree  of  the 
coort  sold  said  real  estate  for  the  taxes  and  costs  of  suit. 
He  made  his  retam,  which  shows  that  he  sold  the  property 
to  the  plaintiff  toho  made  the  highest  bid  there/or,  being  the 
amount  of  the  judgment  and  costs.  He  executed  a  deed  to 
the  plaintiff  with  the  recital  that  he,  the  plaintiff,  was  the 
highest  bidder  at  the  sale,  etc. 

The  plaintiff  alleges  in  his  petition  for  mandamus  that  iha 
recital  was  erroneous ;  that  it  does  not  truly  recite  the  acts 
done  by  said  defendant.  That  said  sale  was  not  made  to  the 
highest  bidder  but  to  the  person  who  was  willing  to  pay  the 
amount  of  the  judgment  and  costs  and  take  the  smallest  por- 
tion of  the  said  real  estate ;  and  that  he  (the  plaintiff)  was 
the  person  who  offered  and  was  willing  to  pay  the  amount  of 
the  judgment  and  costs,  and  take  the  smallest  portion  of  said 
property,  and  that  the  smallest  portion  he  or  any  other  per- 
son was  willing  to  take  was  the  whole  of  said  property.  He 
farther  alleges  that  the  said  deed  is  void,  and  that  he  pre- 
pared another  deed  containing  the  true  and  correct  recitals 
of  all  the  acts  done  by  the  defendant  at  said  sale,  but  d^end- 
ant  refused  to  acknowledge  and  deliver  the  same  or  any  other 
deed  sufficient  to  pass  to  him  the  legal  title.  He  prayed  for 
a  writ  of  mandate  compelling  the  defendant  to  execute  said 
^to^d  or  show  cause,  which  was  granted. 

The  defendant  for  return  of  the  writ  of  mandamuSf  ametng 
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oilier  things,  said  that  he  had  executed  the  deed  to  plaintiff 
in  accordance  with  the  recitals  in  the  aforesaid  retnm  of  the 
execution,  and  in  accordance  with  the  facts  as  thej  occurred 
at  the  sale,  and  asked  that  the  writ  be  dismissed. 

The  findings  of  the  court  below  were  that  all  the  material 
allegations  in  plaintiff^s  petition  for  a  writ  of  mandate  are 
true ;  that  the  recitals  in  the  deed  are  erroneous,  etc.  At 
the  instance  of  the  defendants  the  court  found  also  that  the 
defendant  did  make  a  return  of  his  proceedings  under  the 
judgment  in  the  case  of  the  People  ts.  South  half  of  Section 
9y  showing  that  he  had  sold  the  property  to  the  plaintiff  as 
the  highest  bidder,  etc.  A  peremptory  mandamvs  was 
awarded,  and  defendant  appealed. 

W.  E.  Turner  and  Terry,  McKinne  &  Terry,  for  respon- 
dent. 

A  purchaser  at  Sheriff's  sale  is  not  bound  by  the  return  of 
the  officer.  His  title  rests  on  the  judgment,  execution,  sale 
and  deed.  (12  Cal.  130;  38  Cal.  649;  40  Gal.  281 ;  43  Oal. 
643;  4  Wheat.  605;  21  Cal.  224.) 

Schell  k  Scriyner,  for  appellants. 

The  Sheriff's  return  is  not  traversable,  and  is  eonelusiye  as 
to  the  manner  in  which  said  tax  sale  was  made.  (5  Cal.  54 ; 
14  Cal.  13;  Freeman  on  Executions,  Sec.  363.) 

Feb  Ccbiam. 

The  return  of  the  Sheriff,  as  remaining  on  file,  in  the  case 
of  the  People  vs.  South  half  of  Sec.  19,  shows  that  the  land  in 
question  was,  in  point  of  fact,  sold  to  the  respondent,  aa  be- 
ing the  higher  bidder^  (''to  A.  He  well,  who  made  the  highest 
bid  therefor,'')  and  not  as  the  person  who  would  take  the 
smallest  or  least  quantity  of  the  land,  and  pay  the  tax  adjudged 
due.  In  view  of  the  facts  stated  in  the  return  therefor,  the 
appellant  (who  was  the  Sheriff  who  made  the  sale),  ought 
Bot  to  deliver  a  deed  to  the  resposident,  as  purchaser,  and 
should  he  do  so,  such  deed  would  be  absolutely  void. 

But  the  present  proceeding  is  one  in  mandamus  against 
ibe  Sheri^  to  compel  him  to  deliver  to  the  respondent  a 
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deed  of  oonreyance,  leciting  that  the  sale  was  made  to  him, 
not  as  the  highest  bidder,  bat  as  the  bidder  who  offered  to 
take  the  smallest  quantity  of  the  land  and  pay  the  taxes  ad- 
judged. In  other  words,  to  compel  the  Sheriff  by  recital  in 
the  deed,  to  contradict  his  return  on  file,  and  tiie  truth  of 
which  return  he  reiterates  in  this  proceeding. 

We  are  satisfied,  however,  that  the  Sheriff  can  not  be  com- 
pelled, in  this  manner,  to  contradict  his  return.  He  can  not, 
it  is  well  settled,  be  compelled  by  the  court  to  correct  his  re- 
turn on  file  against  his  will.  After  it  has  been  placed  on  file 
it  can  be  corrected  only  on  his  motion.  It  may  be  true, 
that  should  he  voluntarily  deliver  a  deed  which,  in  its  re- 
citals, should  contradict  his  return  on  file,  the  rights  of  the 
grantee  would  not  be  affected  by  the  return — ^and  such  is  the 
general  rule.  But  it  would  be  contrary  to  reason  and  the 
adjudicated  cases  to  hold  that  a  writ  of  mandamus  can  not 
be  resorted  to  for  the  purpose  of  compelling  the  deliveiy  of 
a  deed  containing  recitals  of  what  occurred  at  the  sale,  con- 
tradictory of  the  Sheriff's  return,  which  return  he  not  only 
declines  to  amend,  but  insists  in  his  answer  to  be  correct  in 
point  of  fact. 

Judgment  reversed,  and  cause  remanded. 


[No.  5,888.] 

[Filed  September  23,  1878.] 
VILHAC  vs.  STOCKTON  &  lONE  R.  R  Co. 

Bminbmt  Domain— Just  Compbhsation— Sbctiov  1254,  Codb  of  Ciyil  Procsd- 
VRB,  Unconstitvtional  AMD  VoiD.— It  is  not  within  the  power  of  the  Legis- 
Utnre  to  declare  that  a  mere  bond  shall  e  ^nttitate  '*  just  eompenaation  *'  in  the 
sente  of  Section  8,  Article  1,  of  the  Constitution,  for  the  taking  of  property  for 
public  uses  by  corporations  (other  than  State  or  municipal)  at  the  commence- 
ment of  condemnation  proceedings.  As  a  statutory  obligation  the  undertaking 
is  Toid.  This  being  the  settled  doctrine  of  this  court,  it  must  necessarily  be 
held  that  the  undertaking  will  not  constitute  Just  compensation  upon  the  .^no/ 
taking  of  the  property. 

The  Undbrtakimo  as  an  Obligation  at  Common  Law.— No  recoTeiy  can  be  had 
upon  it  in  the  absence  of  an  allegation  that  the  undertaking  was  accepted  in 
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lieu  of  the  payment  to  which  the  plaintiff  would  be  entitled  upon  the  final  tak- 
ing, and  that  it  was  finally  taken,  and  an  averment  of  jubt  compentation  for 
the  preliminary  taking.  Nor  can  damages  be  recoveredi  sustained  bj  the  pre- 
liminarj  taking  without  a  special  averment  of  such,  and  that  the  property  was 
not  finally  taken,  and  therefore  the  damages  were  sustained. 

Appeal  from  the  Fifth  District  Court,  San  Joaquin  County. 

This  is  an  action  brought  upon  a  bond  given  under  Section 
1254  of  the  Code  of  Civil  Procedure,  in  a  proceeding  to  con- 
demn land  for  the  use  of  the  Stockton  and  lone  Bailroad. 
The  undertaking  and  promise  in  said  bond  on  the  part  of  the 
sureties  is  ''that  the -said  Stockton  and  lone  Bailroad  Com- 
pany will  pay  the  compensation  which  may  be  awarded  by 
reason  of  the  taking  of  said  premises  mentioned  and  de- 
scribed in  the  complaint  when  ascertained,  and  all  damages 
which  may  be  sustained  by  the  defendants,  if  for  any  cause 
the  said  described  property  or  any  of  it  shall  not  be  finally 
taken  by  said  Bailroad  Company  for  public  use,  not  exceed- 
iBg  IGySOO.**  The  defendants  objected  to  the  introduction  of 
the  undertaking  in  evidence,  which  was  overruled. 

Byers  &  Elliott,  for  respondent. 

W.  S.  Montgomery  and  J.  H.  Budd,  for  appellant. 

PebCubux. 

The  undertaking  upon  which  the  action  was  brought,  was 
given  in  proceedings  instituted  by  the  Bailroad  Company, 
for  the  condemnation  of  certain  tracts  of  land,  one  of  which 
was  owned  by  the  plaintiff,  and  was  intended  as  the  "secu- 
rity" provided  for  in  Sec.  1264  of  the  Code  of  Civil  Proced- 
ure, upon  being  authorized  by  the  court,  to  have  the  posses- 
sion and  use  of  the  lands  during  the  pendency  of  the  con- 
demnation proceedings,  the  parties  who  executed  the  under- 
taking thereby  promising  that  the  Bailroad  Company  should 
pay  the  compensation  which  might  be  awarded  by  reason  of 
the  taking  of  the  lands,  and  all  damages  which  might  be  sus- 
tained by  the  owner  of  the  lands,  if  they  should  not  be  finally 
taken  by  the  Bailroad  Company  for  public  use.  It  is  alleged 
in  the  complaint,  that  upon  the  filing  of  the  report  of  the 
referees,  in  the  condemnation  proceedings,  the  court  entered 
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judgment  in  favor  of  this  plaintiff  against  the  Railroad  Com- 
pany for  1900  50,  for  the  valne  of  the  land  taken,  and  the 
damages  sustained  by  reason  of  the  taking  of  the  land,  and 
for  S700  for  the  cost  of  building  fences  along  the  line  of  the 
railroad.  The  breach  alleged  is,  that  no  part  of  the  judg- 
ment has  been  paid. 

As  a  statutory  obligation,  the  undertaking  is  Toid.  It  was 
held  in  San  Mateo  Waterworks  vs.  Sharpstein  (50  Cal.  284), 
and  Sanborn  vs.  Sdden  (51  Cal.  266),  that  an  undertaking  of 
this  character  did  not  constitute  a  ''just  compensation"  in 
the  sense  of  the  Bighth  Section  of  the  First  Article  of  the 
Constitution,  for  the  taking  of  the  property,  upon  the  pre- 
liminary order  of  the  court.  This,  then,  being  the  settled 
doctrine  of  the  court,  it  must  necessarily  be  held  that  the 
undertaking  will  not  constitute  just  compensation  upon  the 
final  taking  of  the  property. 

Regarding  the  undertaking  as  an  obligation  at  common 
law,  no  recovery  can  be  had  upon  it,  as  the  case  now  stands, 
for  the  just  compensation  to  which  the  plaintiff  would  be  en* 
titled,  upon  the  taking  of  the  property,  becanse  it  is  not  al- 
leged that  he  accepted  the  undertaking  in  lieu  of  the  payment 
to  which  he  is  entitled,  upon  the  final  taking  of  the  property; 
nor  is  it  alleged  that  the  property  was  finally  taken,  nor  is 
the  just  compensation  to  which  he  is  entitled  for  the  prdim- 
inary  taking  aTerred.  Nor  can  a  recovery  be  had  for  the 
damages  sustained  by  the  preliminary  taking,  because  such 
damages  are  not  averred,  and  for  the  further  reason  that  the 
only  damages  mentioned  in  the  undertaking  are  such  as  may 
be  sustained,  ''if  for  any  cause,  the  said  described  property, 
or  any  of  it,  shall  not  be  finally  taken "  by  the  Railroad  Com- 
pany ;  and  it  is  not  averred  that  the  property  was  not  so 
finally  taken,  nor  that  by  reason  thereof  the  plaintiff  has 
sustained  any  damage. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial* 
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Supreme  Court  of  Nevada. 


QOOCH  ET  AL.,  Appellants,  vs.  SULLIVAN,  Respondents. 

OBTBOtioxa— OBOiTNDfl  OP  MVBT  BE  STATBD.^Tbe  Supreme  Ooart,  on  tppeal,  IdH 
only  comsider  rath  objectiMia^  to  the  admiMiom  of  evidencey  m  were  specifioalw 
ly  made  in  the  court  below. 

Pabol  Agrebmekt^Whbk  will  bb  Enforced.— a  parol  agreement  to  construct  a 
ditch  and  keep  it  in  repair,  fbr  the  matnal  benefit  of  several  parties,  will  be  en- 
forced if  the  partiee  have  expended  money  and  performed  labor  in  oonaequenoe 
of  the  agreement 

Appeal  from  tiie  Second  District  Court,  Washoe  County. 
The  facts  appear  in  the  opinion. 

William  Cain,  for  appellant. 

William  Boardman  and  T.  E.  Haydon,  for  respondents. 

LeoHabb,  J« 

This  case  is^  in  many  respects,  Like  Lee  et  al.  vs.  McLeod 
(12  Nev.  280).  PlaintiiEi  seek  to  recover  an  undivided  seven- 
sixteenths  part  of  a  certain  water^iitch  described  in  their 
complaint,  alleged  to  have  been  constructed  from  a  tail-race 
of  the  Nevada  Land  and  Mining  Company  over  the  lands  of 
plaintifib  and  defendants,  for  the  purpose  of  conducting  the 
water  from  said  tail-race  to  and  upon  the  lands  of  defendants 
and  plaintiffs  respectively,  a  distance  of  four  or  five  miles, 
for  fiurming  and  irrigating  purposes.  Plaintiffs  also  ask  that 
defendimts  be  perpetoaUy  enjoined  from  interfermg  witix 
plaintifis'  free  and  undisturbed  use  of  said  ditch  to  the  ex- 
tent of  their  interest  therein,  and  that  plaintifib  have  judg* 
ment  for  damages  in  the  sum  of  $1,500,  on  account  of  an  un-* 
lawful  diversion  of  the  waters  of  said  ditch  on  and  after  May 
20, 1876,  until  the  12th  day  of  August,  1876,  when  this  action 
was  commenced.  Defendants  were  enjoined  from  interfer- 
ing with  plaintife*  alleged  rights  in  said  water-ditch ;  also, 
from  diverting  therefrom  any  portion  of  145  inches  of  water, 
claimed  to  have  been  purchased  from  said  Nevada  Land  and 
Mining  Company  for  the  irrigating  season  of  1876  by  plaint- 
iffs. 
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Defendants  answered  separately,  and  denied  all  the  allega- 
tions of  the  complaint  that  are  material  on  this  appeal,  ex- 
cept the  allegation  "that  the  ditch  in  question  was  con- 
structed and  used  for  the  purpose  of  conducting  water  from 
said  tail-race  to  the  lands  of  plaintLflb  and  defendants,  for 
farming  and  irrigating  purposes,  and  is  capable  of  conducting 
from  five  to  six  hundred  inches  of  water."  Defendants  also 
admitted,  by  failing  to  deny  the  same,  that  plaintiffs  pnr- 
chased  the  use  of  145  inches  of  water  from  the  Nevada  Land 
and  Mining  Company,  to  be  conducted  through  said  ditch 
and  used  for  irrigating  purposes  upon  their  ranches  on  and 
after  July  4,  1876,  during  the  farming  season  of  that  year ; 
and,  further,  that  they,  the  defendants,  diverted  the  water 
claimed  by  plaintiffs,  but  they  denied  plaintiffis'  alleged  right 
and  title  to  the  ditch  or  any  of  the  water  therein. 

It  was  agreed  by  counsel  upon  the  trial,  and  so  ordered  by 
the  court,  that  plaintiffs  might  offer  all  evidence  which  they 
had  or  could  procure  to  maintain  or  establish  the  right 
claimed  by  them  subject  to  defendants'  objection,  that  such 
rights  could  be  established  only  by  deed  or  proper  instru- 
ment in  writing,  vesting  the  same  in  plaintiffs  or  their  grant- 
ors ;  that  all  evidence  offered  by  plaintiffs,  except  such  writ- 
ten evidence,  should  be  taken  under  such  objection,  and  the 
court  should  decide  upon  the  same  after  plaintiffs  should 
vest  their  case.  Thereupon  plaintiffs  introduced  evidence 
tending  to  establish  these  facts ;  that  plaintiffs  and  defend- 
ants respectively  own  and  cultivate  ranches  near  the  town  of 
Beno,  through  and  over  which  the  ditch  in  question  was 
constructed  by  defendants'  and  plaintiffs'  grantors  in  1868  or 
thereabouts,  for  the  purpose  of  conducting  to  their  lands  for 
irrigating  purposes  waters  running  through  the  tail-race 
above  mentioned  and  belonging  to  the  Nevada  Land  and 
Mining  Company ;  that  defendants'  and  plaintiffs'  grantors  in 
1868  agreed  to  construct  and  own  the  ditch  together,  for  the 
purposes  stated,  and  when  it  should  be  completed  to  keep  it 
in  repair,  defendants  to  own  one-fourth  each,  and  plaintiffs' 
grantors  one-fourth  each;  that  each  of  the  parties  to  the 
agreement  contributed  his  proportion  of  the  labor  and  expenses 
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necessary  for  its  completion ;  that  defendants,  and  plaintiffs, 
and  their  grantors  jointly,  kept  it  in  repair,  and  until  about 
May  20,  1876,  used  the  same  in  common,  according  to  their 
respective  interests,  without  further  permission  or  consent 
irom  the  others ;  that  the  ditch  is  from  four  to  five  miles  in 
length  and  capable  of  conductiug  from  five  to  six  hundred 
inches  of  water ;  that  defendants,  prior  to  the  date  last  men- 
tioned, did  not  claim  but  an  undivided  one-fourth  interest 
each,  and  recognized  plaintifiGs'  right  to  the  balance ;  that  in 
fhe  year  1876  plaintiflGs  required  water  for  use  upon  their 
respective  ranches  in  their  proper  cultivation,  and  that  in  the 
spring  of  said  year  they  purchased  145  inches  of  water,  to  be 
taken  from  the  tail-race  and  used  upon  their  lands  for  irri- 
gating purposes  during  the  irrigating  season ;  that  defend- 
ants deprived  plaintiffs  of  the  use  of  a  great  portion  of  the 
water  so  purchased  by  them,  and  thereby  greatly  injured 
their  crops. 

After  plaintiffs  had  rested  their  case,  defendants*  counsel 
moved  for  a  judgment  of  nonsuit  upon  the  ground  that  the 
right  claimed  by  plaintifiia,  and  by  them  sought  to  be  en- 
forced, was  an  estate  or  interest  in  the  lands  of  defendants 
other  than  a  lease  thereof  for  a  term  not  exceeding  one  year, 
and  that  the  same  was  not  created,  granted,  assigned,  sur- 
rendered, or  declared  by  act  or  operation  of  law,  or  by  deed 
or  conveyance  in  writing,  subscribed  by  the  defendants  or 
either  of  them,  or  by  their  lawful  agents,  etc.  The  motion 
was  granted  and  this  appeal  is  taken  from  the  judgment  of 
nonsuit. 

It  is  urged  that  by  their  agreement  and  acts,  respondents 
are  estopped  from  denying  appellants'  alleged  rights  in  the 
ditch  in  question.  In  answer  to  this,  counsel  for  respondents 
reply  that  the  facts  necessary  to  constitute  an  equitable  es- 
toppel must  be  pleaded;  that  they  are  not  in  any  manner 
stated  in  the  complaint  in  this  case,  and  consequently  that 
appellants  can  not  invoke  the  principle  claimed.  We  need 
not  inquire  whether  it  was  necessary  for  appellants  to  plead 
such  facts  or  not,  for  the  reason  that  the  only  ground  of  ob- 
jection to  appellants'  evidence  was  the  one  above  stated.    It 
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was  not  objected  that  the  evidence  was  inadmissible  because 
the  facts  constituting  an  equitable  estoppel  were  not  plead* 
ed.  In  Sharon  vs«  ABnnock  (6  Nev.  883)  the  court  held  that 
the  ground  of  objection  must  be  stated  in  the  court  below» 
and  that  this  court  would  not  roTerse  a  ruling  admitting  or 
rejecting  evidence  upon  a  ground  in  no  way  suggested  at  the 
time  of  objection,  and  upon  which  the  court  was  not  called 
upon  to  decide;  that  this  court  would  consider  objections 
only  upon  the  grounds  specified  in  the  court  below.  Such  a 
construction  was  evidently  intended  by  the  Legislature,  and  is 
the  only  one  that  is  just  to  courts  and  litigants.  That  parol 
evidence  is  admissible  in  general,  to  prove  such  an  executed 
parol  license  as  should  be  enforced  in  equity,  requires  no 
argument  or  citation  of  authorities.  Any  parol  license 
which,  if  given  and  executed,  will  be  upheld  and  enforced  in 
equity^  may  be  proven  by  paroL  The  t&oi  that  the  license 
was  in  parol  excludes,  as  a  rule,  the  possibility  of  proving  it 
by  evidence  in  writing* 

The  question  for  our  consideration  then  is,  did  the  facts 
admitted  in  the  pleadings  and  proven  on  the  trial,  the  same 
being  uncontradicted,  entitle  appellants  to  any  relief  sought 
in  the  court  below?  We  think  ihey  did.  They  tended,  at 
least,  to  establish  an  executed  parol  license  in  &vor  of  appel- 
lants, which  supplied  the  place  of  a  writing  and  took  the 
case  out  of  the  statute  of  frauda.  The  facts  admitted  and 
proven,  if  true,  show  that  for  the  mutual  benefit  of  respond- 
ents* and  appellants*  grantors*  an  agreement  was  by  them  en- 
tered into  jointly  to  construct  the  ditch  in  question  for  a 
common  purpose;  that  in  pursuance  of  such  agreement  and 
by  reason  tiiereof  they  performed  their  proportion  of  labor 
and  advanced  their  share  of  the  expenditure  necessary  in  its 
construction,  and  that  subsequently  appellants  and  thdir 
grantors  contributed  their  share  of  labor  and  expenses  neces- 
sary in  keeping  it  in  proper  condition,  for  use ;  that  at  the 
time  appellants  were  deprived  of  the  water  they  had  the  right 
to  use  145  inches  from  the  tail*race  mentioned  during  the 
whole  irrigating  season;  that  this  water  was  indispensable  to 
the  growth  and  maturity  of  their  crops,  and  that  by  reason  of 
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its  diversion  their  crops  were  injured;  that  appellants  and 
their  grantors,  from  1868  until  1876,  uninterruptedly  used  said 
ditch  in  proportion  to  the  interests  claimed  by  them  respect- 
irely,  and  that  during  such  period  respondents  did  not  claim 
but  a  fourth  interest  each  therein.  If  the  facts  stated  are 
true,  respondents  had  no  right  to  deprive  appellants  of  the 
use  of  the  ditch  to  the  extent  of  their  interest;  at  least,  so 
long  as  the  latter  were  able  to  purchase  water  from  the  owner 
of  the  said  tail-race,  and  so  long  as  they  did  so  purchase  it 
to  be  used  upon  their  lands  for  irrigating  purposes.  (See 
Lee  d  ci  vs.  McLeod^  avpra^  and  the  cases  therein  cited.) 

In  Bartian  Water  Power  Company  vs.  Veghie  (21  N.  J. 
Eq.),  the  court  says:  *' Where  improvements  of  a  permanent 
nature  have  been  made  by  a  person  on  his  own  land,  the  en- 
joyment of  which  depends  upon  a  right  recognizable  by  the 
law,  affecting  the  land  of  another,  and  to  which  his  consent 
is  necessary,  and  where  such  consent  is  expressly  proved,  or 
necessarily  implied  from  the  circumstances,  and  the  improve- 
ments have  been  made  in  good  faith  upon  it,  equity  will  not 
permit  advantage  to  be  taken  of  the  form  of  the  consent,  al- 
though not  according  to  the  strict  mode  of  the  common  law, 
or  within  the  statute  of  frauds;  and  to  defeat  such  a  purpose 
will,  upon  proper  bill  filed,  enjoin  the  licensor  from  accom- 
plishing his  fraud,  or  when  he  asks  relief  it  will  be  refused, 
or  if  granted,  will  be  allowed  merely  in  Hxe  shape  of  compen- 
sation, but  protecting  the  right  of  the  licensee." 

It  is  said  by  counsel  for  respondents  that  the  ditch  was  in- 
tended for  temporary  purposes  only.  The  evidence  certain- 
ly does  not  show  that  such  was  the  intention,  and  we  can  not 
presume  it  to  have  been  so  from  the  character  of  the  proper- 
ty and  the  surroundings  of  the  parties.  It  is  true  the  tail- 
race  is  not  a  natural  stream,  and  that  all  the  parties  were 
obliged  to  purchase  the  water  from  its  owner.  But  surely 
Hiese  facts  did  not  justify  respondents  in  depriving  appel- 
lants of  the  use  of  the  diteh  so  long  as  they  were  able  to  se- 
cure the  water  by  purchase  or  otherwise. 

We  do  not  deem  it  important  to  consider  other  points 
raised  by  counsel  for  appellants. 
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The  appellants  will,  if  they  do  so  desire,  be  allowed,  npon 
proper  motion,  to  amend  their  complaint  in  snch  a  manner 
tiiat  the  case  may  be  tried  npon  its  merits* 
.    The  judgment  of  the  District  Court  is  reversed,  and  a  new 
trial  ordered. 

We  concur: 

Hawley,  C.  J. 
Bbattt,  J. 


WEARNE,  Respondent,  ts.  HATNES,  Appellant. 

Co8n  AOAINST  OAuritHBB— ^Tax,  IMPOST,  OS  FiNB.**— An  order  of  a  Justioes'  Court 
impoting  cotto  agamct  a  gamithee  it  not  a  "  tax,  impost,  asteMmeut,  or  munie- 
ipal  fine  "  within  the  meaning  of  those  words  as  used  in  Section  4,  Article  6,  of 
the  State  Constitution. 

Appeal  from  the  Sixth  District  Court,  White  Pine  County. 

Haynes  was  served  with  notice  of  garnishment  in  a  suit  in 
the  Justices'  Court  of  Weame  vs.  Eastwood^  and  requested  to 
make  a  statement,  which  he  refused.  An  order  was  thereafter 
issued  by  the  court  commanding  him  to  appear  and  answer 
concerning  any  money  or  property  that  he  had  belonging  to 
the  defendant  Eastwood.  Upon  the  hearing  he  testified  that 
he  was  not  indebted  to  Eastwood,  and  that  he  had  no  money 
or  other  property  under  his  control  belonging  to  Eastwood. 

The  court  thereupon  ''ordered,  decreed,  and'  adjudged 
that  John  Weame,  plaintiff  herein,  do  have  and  recover  of 
and  from  W.  J.  Haynes,  the  garnishee,  the  sum  of  111,  gold 
coin  of  the  United  States,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  until  paid,  the  costs  in  this  ac- 
tion." 

Haynes  appealed  from  the  judgment  of  the  Justices'  Court 
to  the  District  Court  of  the  county,  where  the  judgment  was 
affirmed.  From  that  judgment  Haynes  appeals,  and  claims 
that  this  court  has  jurisdiction  under  Section  4,  Article  6,  of 
the  Constitution  of  this  State,  and  Section  914,  Compiled 
Laws. 

W.  J.  Haynes,  in  propria  perBona^  for  apellant. 
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Leokabd,  J.     (After  stating  the  fact.) 

Appellant  claims  that  the  requirement  of  the  conrt  that  he 
shonld  pay  the  costs  of  the  proceeding  stated,  was  a  ''tax, 
impost,  or  municipal  fine/'    We  do  not  think  it  was  either, 
and  are  satisfied  that  the  court  has  no  jurisdiction  of  the 
question  in  dispute.    If  this  court  has  jurisdiction  on  appeal, 
it  is  certain  that  the  District  Court  had  exclusive  original 
jurisdiction  (Sees.  4  and  6,  Art.  6,  Const.),  and  it  would 
follow  that  the  last  part  of  Section  1193,  Complied  Laws,  is 
a  dead  letter  in  Justices'  Courts.     If  the  requirement  of  the 
justice  that  appellant  should  pay  the  costs  of  special  proceed- 
ings taken  under  the  statute  is  a  ''tax,  impost,  assessment,  or 
municipal  fine,''  it  must  be  the  last.    But  a  fine  is  a  sum  of 
money  paid,  or  required  to  be  paid,  by  way  of  penalty.    It  is 
a  pecuniary  punishment  for  doing  something  prohibited,  or 
failing  to  do  something  commanded  to  be  done  by  law.     In 
all  legal  proceedings  there  must  be  costs,  and  one  party,  or 
both,  must  pay  them.     The  general  requirement  is  that  they 
should  fall  upon  the  party  in  the  wrong  or  in  default.     In 
Justices'  Courts  the  plaintiff  is  allowed  his  costs  if  he  obtain 
judgment  for  any  sum,  because  the  defendant  is  in  fault  in 
refusing  to  pay  the  amount  found  due,  and  an  action  is  neces- 
sary.   In  the  District  Court,  in  an  action  at  law,  the  plaint- 
iff is  not  allowed  his  costs  if  he  obtains  judgment  for  less 
than  $300,  because,  in  such  case,  he  should  have  brought 
his  suit  in  the  Justices'  Court,  where  the  costs  would  gener- 
ally be  less  than  in  the  District  Court.     So  the  law  provides 
that  the  sheriff  shall  make  a  full  inventory  of  the  property  at- 
tached, and  return  the  same  with  the  writ.    To  enable  him 
to  do  so,  he  shall  request  the  party  owing  the  debts,  or  hav- 
ing the  credit,  to  give  him  a  memorandum  stating  the  amount 
and  description  of  each ;  and  if  such  a  memorandum  be  re- 
fused, he  shall  return  the  fact  of  refusal  with  his  writ.    The 
statute  further  provides,  that  "  the  party  refusing  the  memo- 
randum may  be  required  to  pay  the  costs  of  any  proceeding 
taken  for  the  purpose  ot  obtaining  information  respecting  the 
amount  and  description  of  such  debt  or  credit."    He  is  re- 
quired to  pay  the  costs,  not  as  a  punishment,  but  because  of 
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his  own  faalt  in  failing  to  give  ike  memorandum.  By  his 
f  ailnre  to  comply  with  the  statotory  requirement,  he  compels 
the  plaintiff  to  inatitnte  proceedings  that  wonld  not  hare  been 
necessary,  perhaps,  had  he  done  his  duty ;  and  being  alone 
in  fault,  the  law  requires  him  to  pay  costs  that  he  only  has 
made.  But  they  are  in  no  just  sense  a  fine,  tax,  impoat,  or 
assessment,  and  this  court  has  no  jurisdiction*  ^e  consent 
of  parties  can  not  give  jurisdiction  to  this  or  any  other  court 
Having  no  jurisdiction  orer  the  matters  in  dispute  in  this 
proceeding,  the  merits  will  not  be  discussed  and  the  aj^al 
dismissed. 

We  concur: 

Beattt,  J. 

Hawlst,  C.  J. 


Unwritten  Opinions. 

SupsEME  CoxnsT  OF  Galifobnia--4i7li  Tkbm. 


Bou89ei  vs.  Austin  ei  a2. — 6820. — ^The  plaintiffs  sued  the  de- 
fendant, Austin,  who  was  Tax  Collector,  for  the  appraised 
Talue  of  a  certain  lot  that  had  been  taken  for  public  use,  un- 
der Order  800  of  the  Board  of  Supervisors,  rating  to  "  Out- 
side Lands."  Austin  answers  that  he  paid  the  amount  to 
defendant,  Rogers^  in  whose  name  the  property  was  assessed, 
and  who  had  had  the  lot  delineated  upon  the  map  without 
notice.  He  pleads  the  Statute  of  Limitations  also.  Rogers 
demurred  on  account  of  misjoinder  of  parties,  and  that  the 
complaint  did  not  allege  a  cause  of  action.  The  court  below 
found  that  Sogers  was  in  possession  prior  to,  on,  and  after 
8th  day  of  March,  1866,  and  that  he  was  the  beneficiary  un- 
der Order  800  ;  that  Sogers  afterward  deeded  the  property 
to  Oreen,  and  Green  to  Bousset,  the  plaintiff.  The  court 
sustained  the  demurrer  of  Rogers,  and  gave  judgment  upon 
the  findings  in  favor  of  the  ddFendante. 
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The  chief  question  raised  by  the  plaintiff  was,  that  at  the 
time  Austin  paid  the  money  to  Sogers,  there  was  no  law  aa- 
tkcmzing  him  to  pay  money  to  anybody*  His  duty,  under 
the  law,  was  to  collect  the  money  and  pay  it  to  the  Treasurer 
of  the  city,  and  the  Treasurer  to  pay  to  the  party  entitled. 
Affirmed. 

J.  H.  Smyth,  for  appellant. 
W.  C.  Burnett,  for  respondent. 


Clay  vs.  Marriott — 5524. — ^The  plaintiff  brings  this  action 
against  the  defendant,  who  is  a  publisher  of  a  newspaper, 
praying  for  an  injunction  to  restrain  the  future  publication 
of  articles  alleged  to  be  libelous.  A  preliminary  injunction 
restraining  the  defendant  pendente  lite  from  publishing  cer- 
tain articles  was  granted.  From  that  order  the  appeal  was 
taken.  The  defendant  urged  but  one  point  in  the  case, 
''that  the  court  has  no  power  to  grant  an  injunction  to  re* 
strain  the  publication  of  an  alleged  libel." 

Order  reversed. 

H.  E.  Highton,  for  plaintiff. 
Douthitt  and  McGraw,  for  defendant. 


Notes  of  Eecent  Decisioiis. 


L  Corporations — Consolidation  of  Corporations — New  Con^ 
stUution — Contract — Amendment. — Where  the  Constitution  of 
a  State  declares  that ' '  no  special  privileges  or  immunities  shall 
ever  be  granted  that  may  not  be  altered,  revoked,  or  repeal- 
ed by  the  general  assembly,"  and  a  new  corporation  is  sub- 
sequently formed  by  the  consolidation  of  existing  corpora- 
tions created  prior  to  the  adoption  of  the  Constitution,  such 
new  corporation  will  be  subject  to  this  provision  of  the  Con- 
stitution. 
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2.  Ibid. — ConatittUioncd  Law — Power  to  ctUer  and  amend  con-' 
atrued. — ^The  power  of  alteration  and  amendment  is  not  with-* 
out  limit.  The  alterations  mast  be  reasonable;  they  most 
be  made  in  good  faith,  and  they  must  be  consistent  with  the 
scope  and  object  of  the  act  of  incorporation.  Sheer  oppres- 
sion and  wrong  can  not  be  inflicted  under  the  guise  of 
amendment  or  alteration.  Beyond  the  sphere  of  the  re- 
served powers,  the  vested  rights  of  property  of  corporations, 
in  such  cases,  are  surrounded  by  the  same  sanctions  and  are 
as  inviolable  as  in  other  cases*     (6  Reporter,  321.) 

Banking — Bank  Acting  as  Collecting  Agent — Liability  for 
Negligence — Usaye — Measure  of  Damages, — A  bank  which  acts 
as  the  collecting  agent  of  another  bank  must  use  reasonable 
diligence  and  care,  and  if,  in  consequence  of  a  failure  to  do 
so,  a  loss  happens,  it  is  liable.  The  defendant  bank  received 
from  the  plaintiff  bank  a  sight  draft  for  collection  drawn  by 
the  plaintiff  on  a  third  bank  against  funds  actually  to  the 
credit  of  the  drawer ;  the  defendant  received  this  draft  for 
collection  January  10th,  and  transmitted  it  directly  to  the 
drawee,  its  correspondent,  on  the  same  day.  It  ought  to 
have  reached  the  drawee  in  two  days.  The  drawee  continued 
good  until  January  29th,  when  it  failed.  The  drawee  did 
not  acknowledge  the  receipt  of  the  draft,  and,  in  fact,  the 
draft  miscarried  and  never  reached  the  drawee.  The  defend- 
ant made  no  inquiries  about  it  until  February  9th.  The 
plaintiff  and  defendant  both  supposed,  meanwhile,  that  it 
had  been  paid.  The  defendant  gave  the  plaintiff  no  notice  of 
any  kind  in  respect  of  the  draft  until  February  11th.  The 
plaintiff  sued  the  defendant  for  its  negligent  omission  to  give 
it  notice.  Heldy  (1)  that  the  defendant  was  liable.  (2) 
That  the  usage  or  common  custom  set  up  by  the  defendant, 
to  the  effect  that  it  was  not  required  to  make  the  inquiries 
concerning  such  remittance  prior  to  the  receipt  of  the  regular 
monthly  statement  of  accounts  between  banks,  was  noc  es- 
tablished by  the  evidence.  Under  the  special  facts,  the 
measure  of  damages  was  the  amount  of  the  draft.  U.  S. 
Circ.  Ot.,  Colorado,  July,  1878.  First  Nat.  Bank,  Trinidad 
vs.  First  Nat.  Bank,  Denver  (Cent.  L.  J.) 
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ConditaJtionwil  Law — Impairing  Contract — Legislative  Orant 
of  Hxdudve  Ferry  franchise — When  Void  for  Want  of  Con*- 
sideration. — ^A  legislative  grant  of  an  exclasive  privilege  to 
maintain  a  f eny  may  be  repealed,  unless  founded  upon  valu«- 
able  consideration.  Where  an  act  of  Assembly  for  a  valu* 
able  consideration  confers  upon  an  individual  a  certain  priv- 
ilege,  a  supplement  to  the  act,  making  those  privileges  exclu- 
sive, can  not  be  supported  by  the  consideration  in  the  origi- 
nal grant,  and  if  not  founded  on  a  new  consideration,  may  be 
afterward  repealed.  An  act  of  Assembly  gave  to  A  the  right 
to  maintain  a  ferry  and  to  take  tolls  in  consideration  of  his 
keeping  the  ferry  in  repair  and  providing  suitable  boats,  etc. 
By  a  supplement  to  the  act,  passed  a  year  afterward,  the 
Legislature,  without  any  new  consideration,  gave  to  A  the  ex- 
clusive right  to  maintain  a  ferry  at  that  point.  Held,  that  a 
subsequent  act  conferring  upon  B  the  right  to  maintain  a 
ferry  at  the  same  location  was  constitutional.  Sup.  Ct. ,  Penn. , 
May  21,  1878.    JohmmCs  Appeal  (Week.  N.  Gas.) 

Criminal  Law — Offense  Forbidden  by  State  Law  and  Muni- 
cipal Ordinance — Bar  to  Prosecution. — An  offense  committed 
that  offends  against  the  proper  police  regulations  of  a  muni- 
cipal corporation,  and  at  the  same  time  offends  against  the 
penal  laws,  can  legally  be  prosecuted  for  either,  and  a  prose- 
cution under  one  will  be  no  bar  to  a  legal  prosecution  under 
the  other.  Ct.  App.,  Texas,  April,  1878.  Hamilton  vs.  State 
(Tex.  L.  J.) 

THal — Use  of  Slang  in  Judge's  Charge  not  ground  for  New 
Trial. — ^Where  the  judge  charged  the  jury  that  "he  would 
not  allow  plaintiff  to  'whip  the  devil  around  the  stamp,'  and 
make  the  defendant  liable  indirectly,  when  he  could  not  do 
so  directly.^  Held,  that  the  substance  of  the  charge  being  cor- 
rect, the  fact  that  the  court  had  used  such  an  inelegant 
phrase  as  **whip  the  devil  around  the  stump,"  was  not  so 
calculated  to  mislead  the  jury,  as  that  a  new  trial  should  be 
granted.  Sup.  Ct.,  Tennessee,  April  27,  1878.  Watkins  vs. 
Weaver  (Tenn.  L.  Bep.) 

Murder — Killing  Officer  Illegally  Attempting  to  Arrest  Pris- 
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oner  is  not. — ^A  miUimus  issued  by  the  clerk  of  a  court  im- 
properly and  in  violation  of  the  law,  and  directing  the  sheriff 
to  arrest  and  imprison  the  party  named,  will  not  justify  the 
officer  in  attempting  to  make  such  arrest ;  and  the  resistance 
of  the  party  by  killing  the  officer  does  not  amount  to  murder. 
The  officer  must  at  his  peril  see  that  he  has  valid  process  in 
his  hands  to  authorize  an  arrest.  Sup.  Ot.,  Tennessee, 
April  Term,  1878  (Memph.  L.  J.) 

UninoorporcUed  Society — JVhen  Courts  iviU  not  Inter/ere  to 
Protect  Members'  Bights. — ^While  the  courts  have  jurisdiction 
to  establish  the  rights  of  members  of  an  unincorporated  so- 
ciety they  will  not  exercise  it  in  cases  where  the  tribunals  of 
the  society  furnish  an  adequate  remedy  and  where  no  right 
of  property  is  involved.  Sup.  Ct.,  Pennsylvania,  Feb.  15, 
1878.     Bauer's  Appeal  (Week.  N.  Cas.) 

Patent — AniecederU  Device  Producing  Same  BesuU. — A  pat- 
ented invention  is  not  anticipated  by  a  prior  device,  capable 
of  producing  the  same  result,  but  by  different  processes; 
nor  is  a  simple,  economical  machine  anticipated  by  one 
more  complicated  and  expensive.  U.  S.  Circ.  Ct.,  N.  D.  Ill- 
inois, June  24,  1878.  Ootlfried  vs.  Bartholomae  (Chicago  L. 
N.) 

Burglary — Every  Element  ofy  must  be  Proved  beyond  reason'^ 
able  Doubt. — On  the  trial,  under  an  indictment  for  burglaiy, 
every  essential  element  in  the  charge  must  be  proved  beyond 
a  reasonable  doubt;  and  it  is  misleading  to  instruct  the  jury, 
''that  it  is  not  necessary  that  every  fact  requisite  to  consti- 
tute burglary  should  be  proved  beyond  a  reasonable  doubt, 
but  the  jury  must  look  to  all  the  facts  and  circumstances  and 

be  able  to  say  that  the  defendant  is  guilty  beyond  a  reason- 
able doubt."    Sup.  Ct.,  Ohio.    Adams  vs.  Stale  (31  Ohio  St. 

462.) 


uWit  ^u»i  ^m  Mmtmt 
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Current  Topics. 


The  conyention  to  frame  a  new  Constitation  for  this  State 
is  now  folly  organized.  We  will  clironiole  each  week  the  im- 
portant changes  proposed  by  the  members  in  respect  to  the 
judiciary. 

De  La  Guebra  ts.  Newhall,  published  in  this  number  of 
the  Journal,  is  quite  an  important  decision  to  the  residents 
of  those  counties  embraced  in  the  Act  of  the  Legislature, 
known  as  the  Trespass  Act. 

We  call  attention  to  the  case  of  Syan  vs.  C.  P.  S.  R.  Go,^ 
published  in  this  issue.  The  question  involved  is  a  con- 
struction of  the  grant  of  lieu  lands  to  the  California  and  Or- 
egon Bailroad  Company.  The  decision  distinguishes  Sanger 
TS.  Newhall  (2  Otto,  761)  from  the  one  at  bar. 

In  Meyer  vs.  QrajAer^  the  Supreme  Court  of  Kansas  re- 
cently held,  that  when  a  note  and  mortgage  are  made  at  the 
same  time  and  in  relation  to  one  subject  they  constitute  one 
contract,  and  the  interest  is  payable  annually,  unless  the 
terms  in  the  mortgage  and  note  otherwise  specify. 

The  phrase  in  a  note  **  interest  to  become  part  of  princi- 
pal" simply  means  that  the  interest  shall  bear  interest  like 
the  principal,  and  must  never  be  construed  to  mean  that  the 
time  for  the  payment  of  the  interest  is  extended. 
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Supreme  Gourt  of  Galifomia. 

JULT  TeBM. 


[No.  5,967.] 

« 

[Filed  September  9,  1878.] 
DE  LA  GUEERA,  Respondent,  ts,  NEWHALL,  Appellant. 

Tbb8FAS»^Act  of  Febevart,  1874,  CoirBTRXTSD^Where  a  party  has  availed  Um- 
•elf  of  the  Act  of  February,  1874,  entitled  *'  An  Act  to  protect  agriculture, 
etc.,"  by  corraling  portiont  of  atock  trespassing  at  different  times  on  his  lanis, 
and  the  complaint  shows  that  the  trespass  is  a  continuous  one,  he  can  not 
maintain  an  action  for  damages  for  trespass  by  other  portions  of  said  stock  not 
restrained.  He  can  not  divide  the  actions.  If  he  pursues  the  sCatutet  he  is 
barred  from  bringing  an  action  at  law,  though  he  restrained  and  recoTeied 
damages  for  only  a  portion  of  the  stock  trespas»ing. 

Appeal  from  the  First  District  Court,  Ventura  County. 

The  complaint  alleges  that  the  defendants  drove  and  per- 
mitted  large  bands  of  cattle  belonging  to  them  to  come  upon 
plaintiff's  premises  and  eat  and  destroy  large  quantities  of 
grass  and  feed,  and  has  upon  divers  days,  from  May  5, 1877, 
and  continuously  since  said  day,  allowed  and  permitted  and 
caused  said  cattle  to  remain  upon  and  destroy  feed  and  grass 
to  plaintiff's  damage  of  $10,000. 

Plaintiff  further  alleged  that  he  has  not  availed  himself  of 
the  provisions  of  the  Act  of  the  Legislature,  entitled  "An 
Act  to  protect  agriculture,  etc." 

Defendants  demurred  on  the  grounds  that  the  complaint 
did  not  state  that  the  lands  were  used  for  agricultural  poT« 
poses;  and  that  it  does  not  appear  that  the  action  was  com* 
menced  within  sixty  days  after  the  alleged  trespass. 

Demurrer  overruled,  and  the  defendants'  answer  denying 
specifically  all  the  material  allegations  of  the  complaint,  and 
allege  that  the  plaintiff  on  and  after  May,  1877,  did  avail 
himself  of  the  provisions  of  said  act,  and  corraled  Icurge  num- 
bers of  defendants'  cattle,  and  did  not  furnish  them  food  or 
water  to  defendants'  damage  of  110,000. 
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The  defeodanto  asked  the  court  to  instrnct  the  jary,  'Hhat 
if  the  plaintiff  did  ayail  himself  of  the  provisions  of  the  Act 
of  the  Legislature,  entitled  'An  Act  to  protect  agriculture, 
etc./  and  has  in  pursuance  of  said  act  corraled  defendants' 
cattle  for  the  purpose  of  recovering  damages  under  said  act, 
tiien  the  plaintiff  can  not  recover.*' 

The  court  modified  the  instruction  by  adding,  ''as  to  any 
damages  occasioned  by  the  trespass  of  tiie  cattle  so  taken  up, 
and  for  which  they  were  taken  vip"  and,  as  so  modified,  gave 
the  same  to  the  jury. 

The  jury  rendered  a  general  verdict  in  favor  of  plaintiff  for 
tiie  sum  of  $2,250.  They  returned  a  special  verdict  upon 
the  issues  submitted  by  the  court  to  them,  answering  that 
plaintiff  did  avail  himself  of  the  provisions  of  the  Act  of  the 
Legislature  entitled,  ''An  Act  to  protect  agriculture,  etc./' 
and  that  he  did  take  up  and  corral  a  portion  of  defendants' 
cattle. 

The  plaintiff  then  asked  the  court  for  the  entry  of  judg- 
ment on  the  general  verdict.  Defendants  objected  and  moved 
for  a  judgment  on  the  special  verdict. 

In  the  order  overruling  defendants'  motion  for  judgment 
on  the  special  verdict,  the  court  said:  "The  evidence  tended 
to  prove  a  continuous  trespass  from  the  6th  of  May  to  the  6th 
of  June,.  1877.  It  also  tended  to  prove  that  upon  two  occa- 
sions a  small  number  of  these  cattle  were  restrained  under 
the  provisions  of  the  Act  of  February,  1874,  known  as  the 
Trespass  Law.  The  court  particularly  instructed  the  jury 
that  if  they  found  for  plaintiff  they  could  not  embrace  in 
their  assessment  any  damages  that  were  occasioned  by  the 
«  cattle  restrained,  and  for  which  they  were  restrained ;  but  if 
they  found  that  other  cattle  of  defendants  trespassed  upon 
plaintiff's  lands,  the  verdict  should  be  for  the  damages  done 
by  the  latter." 

Defendants  moved  for  a  nonsuit,  on  the  ground  that  plaint- 
iff had  availed  himself  of  the  provisions  of  the  said  act,  which 
was  overruled. 

In  the  motion  for  a  new  trial,  one  specification  of  insuffi- 
cency  of  evidence  to  support  the  verdict  was/ that  the  evi-' 
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dence  sboiiined  that  tke  plaintiff  had  availed  hiinself  of  the 
Trespass  Act^  and  he  could  not  therefore  bnng  an  action  for 
damages.  To  thia  the  court  below  answered:  ''That  the 
evidence  showed  that  a  large  namber  ot  defendants'  cattlfi 
had  trespassed  on  plaintiff'9  lands;  and  that  on  two  occa- 
sions during  the  period  laid  in  the  complaint>  plaintiff  im- 
pounded small  bands  of  the  defendants'  cattle.  Upon  one 
occasion  the  defendants  paid  the  damages  claimed,  and  on 
the  other,  defendants  did  not  take  the  cattle  away  or  pay 
damages,  and  plaintiff  released  them. 

'  *  Upon  tb  ese  facts  defendants  claim  that  the  plaintiff's  action 
is  gone.  This  claim  certainly  could  not  be  allowed  as  ta 
such  of  the  cattle  as  may  have  trespassed  subsequently  to 
the  impounding.  And  I  am  of  the  opinion  that  it  could  not 
be  allowed  aa  to  any  cattle  not  actually  impounded.  Where- 
as, in  this  case,  a  large  nu^iber  of  cattle  are  scattered  over  a 
tract  of  land  miles  in  extent,  it  can  not  be  that  a  party  is 
obliged  to  impound  all  or  none.  Can  it  be  that  because  the 
injured  party  has  impounded  a  few  that  he  is  debarred  from: 
proceeding  against  the  owner  as  to  other  predatory  bands, 
whether  they  remain  on  the  premises  or  not?" 

Hines  &  Brooks,  and  "W.  T,  "Williamia  and  J.  M.  Seawell, 
of  counsel  for  respondent. 

Charles  Femald,  attorney  for  fiippellant,  and  S.  M.  Wil- 
son, of  counsel. 

Peb  Cubiam. 

The  eighth  section  of  the  Act  of  February  4,  1874,  to 
protect  agriculture  and  to  prevent  the  trespassing  of  animals 
upon  private  property  in  certain  counties  (Stats.  1878-74,  p. 
60)  provides  that  "  the  owner  or  occupant  of  any  land  or 
possessory  claim,  whether  inclosed  or  not,  independent  of 
the  foregoing  provisions  of  this  Act,  and  if  he  feil  to  avail 
Himself  thereof,  may  maintain  an  action,  provided  such 
alction  be  commenced  within  sixty  days,**  etc.  The  defend- 
ants allege  that  the  plaintiff  did  avail  himself  of  the  pro- 
visions of  ssud  Act,  respecting  the  alleged  trespasses  men-^ 
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tioned  in  the  complaint,  and  took  up  large  numbers  of  the 
cattle  of  the  defendants,  etc.  The  following  special  issues 
were  submitted  to  the  jury :  "Did  plaintiff  avail  himself  of 
the  provisions  of  an  Act  of  the  Legislature  of  this  State, 
entitled  an  Act  to  protect  agricukure,  etc.,  passed  February 
4,  1874,  at  any  time  between  the  dates  mentioned  in  the 
complaint — fifth  day  of  May,  and  fifth  day  of  July,  1877 — 
with  respect  to  the  cattle  of  defendants ;  and  did  plaintiff 
take  up  and  corral  any  of  defendants'  cattle  on  the  lands 
described  in  complaint  under  provisions  of  said  Act,  be- 
tween said  dates?"  and  the  jury  returned  thereupon  the 
following  verdict :  Answer  —  "  Yes."  They  also  returned 
a  general  verdict  for  the  plaintiff,  and  assessed  his  damages 
at  $2,230. 

The  complaint  alleges  only  one  trespass,  and  there  is 
nothing  in  the  special  verdict,  nor  in  the  record,  from  which 
it  can  be  ascertained  that  the  trespass,  for  which  the  cattle 
were  taken  up  by  the  pltuntiff  (and  it  is  not  found  how 
many  were  so  taken  up),  was  a  distinct  trespass  ;  but  from 
the  record  it  is  to  be  presumed  that  each  trespass  was  a  part 
of  the  one  continuous  trespass  mentioned  in  the  complaint. 
The  party  injured  by  such  trespass  is  not  authorized  to 
divide  it  up  into  several  causes  of  action,  either  with  re- 
spect to  the  means  by  which  the  trespass  was  committed, 
or  the  time  of  its  commission,  so  as  ta  maintain  separate 
actions  or  proceedings  for  such  cause  of  action.  No  au- 
thorities need  be  cited  in  support  of  this  proposition.  Nor 
does  the  eighth  section,  or  any  other  provision  of  the  Act 
under  consideration,  contemplate  a  recovery  of  a  part  of  the 
damages  for  the  trespass,  by  proceeding  under  the  Act,  and 
another  part  of  the  damages  for  a  portion  of  the  same  tres- 
pass, by  means  of  an  action  at  law. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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In  the  Circuit  Court  of  the  United  StateSf 

In  akd  fob  the  Dibtbict  or  Caufobnu. 


MICHAEL  RYAN  m  CENTRAL  PACIFIC  R.  R.  CO. 

1.  Bailsoad  OajLim— LtBV  LawiMwA  grant  of  the  atternate  seetioiis  of  land  dadg- 

nated  by  odd  numben  within  ten  milea  on  eaeh  aide  of  the  road  waa  made  to 
aid  in  the  convtruction  of  the  California  and  Oregon  Railroad,  with  a  protision 
that  if  it  should  be  found,  that  there  was  not  sufficient  land  within  the  limits  in* 
dicated,  not  sold,  reserved,  subject  to  pre-emption,  etc.,  then  the  grantee  might 
select  in  lieu  thereof  enough  land  to  make  up  the  deticienej  out  of  the  nearest 
alternate  sections  designated  bj  odd  numbers  outside,  but  within  ten  miles  of 
the  said  limit.  The  road  was  located  through  a  tract  of  oountxy  lying  within  the 
exterior  limits  of  land  claimed  under  a  Mexican  grant,  for  which  a  daim  for 
confirmation  was  pending  in  the  United  States  courts  at  the  time  the  plat  of  the 
surrey  was  filed  with  the  Secretary  of  the  Interior,  and  the  lands  withdrawn 
irom  public  sale,  etc.  The  claim  under  the  Mexican  grant  was  finally  rejected, 
and  after  such  rejection,  there  being  a  deficiency,  lieu  lands  were  selected  outside 
of  the  ten-mile  limit  on  each  side,  but  within  the  exterior  limits  before  claimed 
under  said  rejected  grant  HM:  1.  That  the  grant  attached  to  the  specific  al- 
ternate sections  designated  by  odd  numbers  within  the  twenty-mile  Umit  on  the 
filing  of  the  plat  of  surrey  of  the  land  with  the  Secretary  of  the  Interior,  and 
the  withdrawal  of  the  land  from  sale,  etc.  2.  That  the  grant  did  not  attach  to 
any  particular  land  outside  said  limit  to  make  up  a  deficiency  until  said  deficien- 
cy had  been  ascertained,  and  the  selection  in  lieu  thereof  actually  made.  3. 
That  the  Mexican  grant  corering  the  lands  situated  within  the  limits  from  which 
such  lieu  lands  were  authorised  to  be  selected,  haying  been  finally  rejected  before 
such  deficiency  was  ascertained  and  selections  in  lieu  thereof  made,  the  odd  sec- 
tions outside  of  the  twenty-mile  limit  so  embraced  in  the  exterior  bounds  of  said 
rejected  grant  were  subject  to  selection  to  supply  such  deficiency. 

2.  Samobr  T8.  Nbwhall  (2  Otto,  761),  distinguished. 
8.  Statutb  C01I8TBT7BD  (14  U.  8.  Statutes,  239). 

Sawyer,  Circuit  Judge. 

On  July  25,  1866,  Congress  passed  an  act  granting  the  al- 
ternate sections  of  public  land,  not  mineral,  for  a  distance  of 
ten  miles  on  each  side  of  the  line  of  the  road,  to  aid  in  the 
construction  of  a  railroad  hj  the  California  and  Oregon  Bail- 
road  Company  (14  Stat.  239).  It  was  also  provided  that, 
''when  any  of  said  alternate  sections,  or  parts  of  sections, 
shall  be  found  to  have  been  granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  pre-empted,  or  otherwise  disposed 
of,  the  lands  designated  as  aforesaid  eliaU  be  aekcted  by  said 
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company  in  lien  thereof,"  oat  of  the  nearest  land  within  ten 
miles  outside  of  the  lands  so  granted,  etc.  The  rights  of 
said  California  and  Oregon  Bailroad  Company  have  become 
vested  in  the  defendant.  The  road  was  located  through  a 
tract  of  land  claimed  under  a  Mexican  grant  to  one,  Manuel 
Diaz,  and  at  the  time  of  the  location  proceedings  were  pend- 
ing in  the  courts  of  the  United  States  for  a  confirmation  of 
said  grant.  The  said  grant  was  finally  rejected  as  invalid  by 
the  Supreme  Court  of  the  United  States  on  March  3,  1873. 
On  October  30,  1874,  it  was  found  that  there  was  not  suffi* 
cient  land  within  the  said  twenty-mile  limit  subject  to  the 
grant  to  satisfy  the  said  grant;  and,  thereupon,  on  said  day, 
the  said  defendant  selected  the  land  in  question,  and  applied 
for  a  patent  therefor  as  lieu  lands  under  the  provisions  of 
the  act,  the  said  land  being  an  alternate  odd  section,  and 
lying  outside  and  within  ten  miles  of  the  said  twenty- 
mile  limit,  and  being  within  the  exterior  limits  of  said  grant 
claimed  to  have  been  made  to  Diaz.  The  Register  and  Be- 
oeiver  of  the  Marysville  Land  Office  approved  said  selection 
December  26,  1874,  which  approval  was  affirmed  by  the 
Secretary  of  the  Literior,  and  a  patent  in  due  form  was 
thereupon  issued  to  defendant  therefor  on  March  17,  1875. 
At  the  date  of  said  selection  said  land  was  public  land,  said 
Mexican  grant  having  more  than  a  year  and  a  half,  before 
that  time  been  finally  rejected,  and  it  was  not  within  any 
other  of  the  exceptions  indicated  or  implied  in  the  act. 

Afterward,  on  July  14,  1876,  the  complainant,  being  in  all 
respects  qualified,  filed  an  application  in  due  form  to  be  al- 
lowed to .  enter  the  said  land  under  the  Homestead  Act  of 
1862 ;  paid  the  proper  fees,  and  received  a  duplicate  receipt 
therefor  from  the  Register  and  Receiver  of  the  Land  Office 
of  the  District.  He  now  files  his  bill  to  restrain  the  defend- 
ant from  using  its  patent^  upon  the  ground  that  said  land 
was  not  subject  to  selection  in  lieu  of  the  lands  specifically 
granted.  The  land,  being  at  the  time  of  the  passing  of  the 
Act  of  Congress,  and  the' filing  of  the  map  of  the  survey  and 
withdrawal  from  sale  in  the  office  of  the  Secretary  of  the  In- 
terior,  within  the  limits  of  land  claimed  under  a  Mexican 
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grant,  the  onlj  qaestion  is,  whether  it  was  excluded  from 
lands  from  which  lien  hinds  could  be  selected,  notwithstand- 
ing the  fact  that  the  grant  had  been  finally  rejected  long  be» 
fore  the  selection  was  made?  It  is  claimed  bj  complainant 
that  the  case  is  controlled  bj  the  decision  in  Sanger  tb«  New^ 
haU  (2  Otto,  762).  I  think  it  clearly  not  within  the  role 
adopted  in  that  decision.  In  that  ease  the  grant  attached  to 
the  specific  sections  within  the  limits  indicated  at  the  time 
the  location  of  the  road  became  fixed ;  or,  at  least,  it  took 
-effect  npon  the  withdrawal  of  the  lands  by  the  Secretary  of 
the  Interior  from  pre-emption,  private  entry  and  sale,  etc.  (12 
Stat.  492,  Sec.  87 ;  2  Otto,  762.)  At  the  time  the  right  of  the 
railroad  company  attached  there  was  pending  a  claim  for 
confirmation  of  a  Mexican  grant  embracing  within  its  exteri- 
or boundaries  the  land  in  question ;  and  this  was  held  to 
take  the  land  out  of  the  category  of  ''public  lands,"  as  that 
term  was  used  in  the  act,  and,  consequently,  that  they  were 
not  within  the  terms  of  the  grant  at  the  time  the  right  slU- 
tached  to  the  odd  numbered  sections.  This  is  the  ground 
upon  which  the  decision  is  rested. 

The  court  says,  **  There  can  be  no  doubt,  that  by  (he  wtih^ 
drawal  the  grant  took  effect  upon  such  odd-numbered  sections  of 
-public  lands  within  the  specific  limits  as  were  not  excluded 
from  its  operation,  and  the  question  arises,  whether  lands 
within  the  boundaries  of  an  alleged  Mexican  grant  which  were 
th^en  [at  the  time  when  the  grant  took  effect  upon  the  odd- 
numbered  sections],  sub  judioe,  public  within  the  meaning 
of  the  Act  of  Congress.*'  (2  Otto,  762.)  In  the  case  now  under 
■consideration  the  grant  is  specific  only  to  the  alternate  sec- 
tions designated  by  odd  numbers  within  ten  miles  on  each 
side  of  the  railroad  line ;  and  to  these  sections  only  did  the 
•grant  specifically  attach  upon  filing  the  map  of  location  and 
rwithdrawal  from  sale,  etc.^  thereon  by  the  Secretaary  of  the 
Interior.  Such  lands  as  were  thus  specifically  affected  by 
.the  grant,  and  were  within  the  exterior  limits  of  a  Mexican 
grant  for  whieh  a  claim  was  still  pendiiig,  and  such  only,  aite 
within  the  decision  of  Sanger  vs.  NewhaU.  WhatsTW  differ- 
ence of  opinion  there  may  have  ^en,  and  may  still  hfi,  not- 
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-withBtanding  &e  decision  in  tiiat  case  by  a  divided  court,  as 
to  the  lands  under  the  conditions  of  that  case,  there  can  be 
none^  I  apprehend.  On  the  proposition  that  the  lands  in  that 
oase  wonld  have  passed  to  the  railroad  company  if  the  Mokel- 
nmne  grant  had  been  finally  rejected  before  the  line  of  the 
Toad  had  become '^definitely  fixed.'*  Before  that  time  the 
grant  was  a  mere  float  depending  wholly  npon  the  future  lo^ 
cation  of  the  road.  The  Act  of  Congress  gave  a  right  to  th^ 
grantee  to  annex  the  grant  to  land  that  might  be  open  to  ap- 
propriation along  any  line  it  might  select.  It  required  a  lo-^ 
Mtion  of  the  road  to  attach  the  grant  to  any  specific  land. 
:And  upon  ihe  location  it  attached  to  all  odd  sections  upon 
which  there  was,  at  that  time,  no  other  claim.  And  the  right  of 
location  was  in  the  grantee.  In  this  case,  the  right  to  select 
other  lands  in  lieu  of  the  sections  specifically  designated, 
which  were  found  to  have  been  previously  appropriated,  was, 
lyiso^  a  pure  float  within  certain  limits ;  and  it  did  not  attach 
to  any  specific  land  until  it  had  been  finally  ascertained  that 
a  d^ciency  existed,  and  not  even  then  until  a  selection  had 
been  made  by  the  grantee.  The  right  attached  to  the  spe- 
cific land  lipon  the  selection,  and  not  bidfore.  And  at  the 
time  when  the  deficiency  was  ascertained  and  the  selection 
made,  and  long  before  that  time,  t|ie  Mexican  grant  had  been 
finally  rejected,  and  the  landis  Were  unincumbered  public 
lands  open  to  selection  for  homesteads,  pre-emptions,  or  for 
any  lawful  purpose  without  any  obstruction  whatever.  In- 
deed there  lA  no  express  exception  in  this  aciy  as  there  zoos  ih 
the  Central  Pacific  act,  of  lands  reserved,  occupied  by  home- 
stead settlers,  pre-emptions,  etc.  The  exception  arises  by 
iinplication  only,  from  the  provision  that  when  any  of  the 
alternate  sections  ''shall  be  found  to  have  been  granted,  sold, 
Preserved,''  ete:,  other  lahds  "diesignated  as  aforesaid'* — that 
i^fo Sajr  '^altertiate  Sectioni^,'*  "designated  by  odd  numbers,'* 
*^  ^^Sihair  be  selected,  "etc.,  ittd  tfais  exceptitin  by  implication' 
b«^*^€^nds'b]^it3  teltnst<!>  thfe  ten-mile  liiiiitbn  each  side  of 
Mthelik)^.  Bntit^^as;  ddiU>tle99,\iotintettd0d'th^U  selection 
fthcfdld  b^  ibad^  of  kmds  in  which  sdmepfior  existing- right  ha^ 
V<9e6me  delated.    Congresi  manifestly  desi^iied  the  grant  to 
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be  for  the  fall  amount  of  land  indicated;  and  the  only  ob- 
ject of  any  exception  at  all  of  the  classes  mentioned,  was  to 
prevent  interference  with  rights  existing  in  others.  The  ex- 
ception was  not  designed  (o  limit  the  grants  but  to  avoid  dis- 
turbing substantial  rights  already  vested  and  still  existing. 
And  that  the  company  might  get  its  full  quantity.  Con- 
gress authorized  it  to  make  up  any  deficiency  by  reason 
of  any  prior  right  that  might  have  attached  to  any  lands 
specifically  designated  by  selecting  other  lands  outside 
the  designated  limits.  The  intention  was  to  give  the  full 
amount  of  land  designated,  and  the  only  care  of  Congress 
was  not  to  interfere  with  rights  already  vested  and  still  exist* 
ing.  The  right  to  the  lieu  lands  only  attached  on  the  selec- 
tion, and  at  that  time  there  was  no  conflicting  interest.  All 
reason  for  any  exception  at  all  had  ceased  to  operate.  Any 
less  favorable  construction  would  practically  nullify  this  grant 
along  a  large  portion  of  the  line,  or  any  other  grant  in  similar 
terms  throughout  a  large  portion  of  the  State.  For  ex- 
amples, in  very  many  cases,  indeed,  almost  universally  in  Cali- 
fornia, Mexican  grants  were  for  a  specific  quantity  of  land 
within  exterior  boundaries  containing  a  much  larger  quantity, 
like  the  grant  in  Fremont's  case  (17  How.  673),  which  was 
for  ten  leagues  within  exterior  boundaries  containing  a  hun« 
dred  leagues.  So  also  tlie  grant  to  Yturbide,  the  rejection 
of  which  was  affirmed  in  22  How.  290,  was  for  four  hundred 
square  leagues  within  exterior  boundaries  embracing  the 
whole  State.  Had  that  single  grant  chanced  to  have  been 
undisposed  of  at  the  time  of  the  location  of  any  of  the  several 
roads  in  California  receiving  land  grants,  not  one  foot  of  land 
would  have  passed  to  any  railroad  company  in  the  State  un- 
der the  decision  in  Newhall  vs.  Saiiger^  The  grant  now  in 
question  was  intended  to  be  substantial,  not  a  mere  delusion; 
and  the  Act  should  be  construed  as  it  was  intended  to  be  un- 
derstood by  Congress  at  the  time  it  was  passed,  and  not  as 
it  may  suit  the  convenience  or  interests  of  parties  who  come 
in  seeking  the  advantages  resulting  from  the  construction  iA 
the  road  after  its  completion,  under  the  Act  by  the  parties 
who  built  it  relying  upon  this  grant.     Any  construction 
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which  shall  deprive  the  defendant  of  the  lands  which  it  rea- 
sonably had  a  right  to  expect  under  the  Act  of  Congress^ 
would  wrongfully  wrest  from  it,  by  judicial  sanction,  a  large 
portion  of  the  consideration  which  formed  the  inducement  to 
the  undertaking.  I  can  perceive  no  plausible  ground  for  the 
view  maintained  by  the  complainant,  or  for  extending  the 
principles  adopted  in  NewhaU  vs.  Sanger  beyond  the  limits 
required  by  the  decision.  The  judgment  in  that  case  is  bind- 
ing ux>on  this  court,  and  must  be  followed  as  to  all  lands  in 
the  same  category.  In  my  judgment  the  land  in  question 
does  not  fall  within  the  decision ;  and  it  was  subject  to  se- 
lection, and  the  title  in  the  railroad  company  is  valid. 

The  bill  must  be  dismissed.    Let  a  decree  be  entered  ac- 
cordingly. 

September  30,  1878. 

O.  P«  Eyans,  for  complainant. 

J.  P.  Hoge,  for  respondent. 


Supreme  Court  of  Nevada. 


WATEKS,  Respondent,  vs.  STEVENSON,  Appellant. 

Tessfam— Damaobs  yoK  Comtbbszow  or  Obb.— PlainUffriii  an  action  to  reoover 
damages  for  ores  anlawfkiUy  extracted  from  hit  mines,  is  only  entitled  to  ro» 
coyer  full  compensation,  to-wit:  the  ralne  of  the  ore  in  place,  aa  it  lay  in  th« 
mine,  before  being  oonirerted. 

Appeal  from  the  District  Court  of  Storey  County. 

Defendant  admitted  in  his  answer,  and  at  the  trial,  that  he 
entered  upon  a  portion  of  each  of  the  mining  claims,  and 
that  he  mined  and  converted  to  his  own  use  a  certain  num« 
ber  of  tons  of  metalliferous  ores  containing  gold  and  silver; 
but  he  denied  that  he  did  it  willfully  or  intentionally,  and 
alleged  that  his  entry  upon  the  said  mining  claims  was  the 
result  of  inadvertence  and  mistake,  under  the  bona  fide  be- 
lief that  he  was  mining  within  the  boundaries  of  his  own  adr 
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joining  mines.  The  verdict  of  the  jury  was  in  faTor  of  dm- 
fendant's  alleged  bona  fides. 

The  claims  had  been  leased  to  one  Armstrongs  who,  prior 
to  the  commencement  of  this  action,  assigned  his  rights  nn^ 
.der  the  lease  to  the  plaintiff,  who  is  the  owner  of  the  mine& 

The  court  held,  and  so  instructed  the  jnry,  that  if  defaidr 
ant,  by  mistake,  and  not  willfully,  wrongfully  extracted  ores 
from  the  mines  being  worked  by  Armstrong,  plaintiff  should 
recover  their  gross  yield,  less  the  necessary  expense  of  as- 
sorting, transporting,  hoisting,  hauling,  and  milling,  and  all 
^ther  necessary  expense  after  the  ore  was  picked  down  in  the 
mine. 

. .  Defendant  requested  the  court  to  instruct  the .  jury  to  in- 
clude in  his  expense  the  amount  per  ton  which  Armstrongs 
by  his  agreement,  was  obliged  to  pay  plaintiff  for  the  privi- 
lege of  extracting  ores;  but.  this  instruction  was  refused* 

C.  J.  Hillyer,  for  appellant/ 

Lewis  &  Deal,  for  respondent.  ' 

Leonard,  J.  (After  stating  the  facts,  and  disposing  of 
some  preliminary  questions  as  to^the  character  of  the  plead- 
ings.) 

We  are  of  the  opinion,  iliat  in  all  actions  sounding  in  tortj 
no  fraud  or. culpable  negligence  appearing,  the  aim  of  the 
law  is  to  award  to  the  injured  party  full  compensation  for  his 
actual  losses,  as  the  law  defines  those  words,  and  nothing  be^ 
jond  that  amount. 

In  Buckley  vs.  BucJdey  (12  Kev.  423),.  which  was,  an  action 
to  recover  the  possession  of  personal  property,  or  the  value, 
in  case  delivery  could  not  be  had,  and  damages  for  its  deten- 
tion, or  the  value  of  the  use  thei*eof,  we  held,  if  a  return  of 
ihe  property  could  not  be  hsd,  audits  value  had  been  appre^ 
mated  by  the  labor  atid  expenditure  of  the  Wrdng^^doer,  act^ 
ing  wrongfully  but  in  good  faith,  that  the  latter  should  iK)i 
^e  permitted  to  retain  any  profit,  but  that  he  should  be  al^ 
lowed  from  the  appte^ied  vlilue,  af te^.  the  ir^F  owner  haS 
been  fully  compensated,  all  his  expenses  necessarily  incurred 
in  increasing  the  value  of  the  propetty,  Hm  much  reinained 
after  the  actual  damages  had  been  satisfied. 
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In  Ward  vs.  The  Caraon  Biver  Wood  Compavy  d  al.,  subse- 
quenilj  decided,  which  was  an  action  to  recover  the  value  of 
^ood  alleged  to  have  been  converted  by  defendants,  at  Em- 
pire City,  in  this  State,  we  held  that  the  conversion  was  in 
Alpine  Conniy,  California,  where  the  wood  was  less  valuable 
than  at  Empire  City,  and  that  plaintiff  was  entitled  to  re- 
cover the  talne  of  the  wood  at  the  former  place,  with  inter- 
"est,  but  not  the  enhanced  value  caused  by  the  labor  and  ex- 
penditure of  defendants;  that  such  measure  of  damages  fully 
compensated  plaintiff's  actual  loss,  and  no  greater  sum 
should  be  awarded. 

In  both  of  those  cases  the  value  of  the  property  was  en*- 
hanced  after  the  conversion,  while  in  this  case  the  expendi- 
ture, not  allowed  defendant  by  the  court,  and  by  which  the 
value  of  the  ores  was  increased,  was  incurred  before  they 
became  personal  property,  and  consequently  before  conver- 
sion was  possible.  But  we  can^perceive  no  reason  why  the 
distinction  between  che  facts  of  those  cases  and  this  can  jus- 
tify the  adoption  of  a  principle  in  the  former  that  should  not 
be  adhered  to  in  the  latter. 

It  is  said  by  counsel  for  plaintiff,  that  no  less  stringent 
Tole  of  damages  should  be  adopted  in  trespass  than  in  trover, 
and  that  in  the  latter  action,  the  rule  adopted  by  this  court 
in  JBoylan  vs.  Hugtiet  (8  Nev.  345)  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion,  with  interest.  That  such 
ifl  the  general  rule  there. can  be  no  doubt;  and  that  it  should 
be  so  is  equally  plain,  because,  in  most  cases,  such  an  award 
makes  full  compensation  for  the  injury  complained  of,  and 
no  more.  In  that  case,  the  court  stated  the  general  rule,  and 
•applied  it  to  the  case  then  under  consideration.  But  it  de- 
*clared  the  governing  principle  to  be  '*  complete  indemnity  to 
th^  party  injured,  bnt  no  punishment  to  the  wrong-doer." 
'  :  Tlie  reasoli  why  the  geiietal  rtde  stated  was  adopted  was 
because,  in  m6bl  oas^,  it '  approadies  nearer  making  full 
<Colnpensaitibn  ihaii  ihy  btliisrV  but  we  do  not  understand  that 
this  couri  has  ever  held  that  it  is  unvarying  in  its  application* 
^  in  any  case  a  departui'e  f rom  it  will  better  accomplish  the 
'Object  of  tlie  lAiTn  '  It  is  well  known  Chat  to  the  general  rule 
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there  are  many  acknowledged  exceptions.  In  Pierce  ts.  Ben- 
jamin (14c  Pick.  361),  the  court  says:  ''The  general  rule  of 
damages  in  actions  of  trover  is,  unquestionably,  the  value  of 
the  property  taken  at  the  time  of  its  conversion.  But  there 
are  exceptions  and  qualifications  of  this  rule,  as  plain  and 
well  established  as  the  rule  itself.  Wherever  the  property 
is  returned  and  received  by  the  phuntiff,  the  rule  does  not 
apply.  And  when  the  property  itself  has  been  sold,  and  the 
proceeds  applied  to  the  payment  of  the  plaintiff's  debt,  or 
otherwise  to  his  tlse,  the  reason  of  the  rule  ceases  and  justice 
forbids  its  application.  In  all  such  cases,  the  facts  may  be 
shown  in  mitigation  of  damages.**  And  in  Baldwin  vs.  Porter 
(12  Conn.  484),  it  is  said:  ''Both  the  rule  and  exceptions 
proceeded  upon  the  principle  that  the  plaintiff  ought  to  re- 
cover as  much,  and  no  more,  damages  than  he  has  actually 
sustained,  which,  commonly,  is  the  value  of  the  property ; 
and  hence  the  general  rule.  No  good  reason,  consistently 
with  moral  principle,  can  be  suggested  why  greater  damages 
should  ever  be  recovered  than  have,  in  truth,  been  sustained, 
except  in  those  cases  where  the  law  permits,  by  way  of  primi- 
tive justice,  the  recovery  of  damages.*'  (See,  also,  Curlie  vs« 
Ward,  20  Conn.  206.)  We  agree  fully  with  the  principle  an- 
nounced by  that  court,  and  shall  endeavor  to  apply  it  to 
this  case. 

Although  entertaining  the  greatest  respect  for  the  courts 
that  have  held  otherwise,  we  are  unable  to  say,  in  this  case, 
where  the  verdict  of  the  jury  prohibits  the  imposition  of  er- 
emplary  damages,  that  the  value  of  the  ores  when  sepa- 
rated from  the  mines  should  be  taken  as  a  just  measure  of 
Armstrong's  actual  injury,  rather  than  their  value  at  the  mill, 
or,  indeed,  the  value  of  the  gold  and  silver  extracted,  except 
that  the  first  is  a  nearer  approach  to  the  true  measure  than 
the  last.  The  question  should  be,  and  is,  how  much  Arm- 
strong lost  by  reason  of  defendant's  wrongful  acts  complain- 
ed of.  It  is  alleged  in  the  complaint  that  the  mines  were, 
and  are,  valuable  on  account  of  the  metalliferous  ores  of  gold 
and  silver  imbedded  therein ;  that  but  for  the  wrongful  acts 
of  defendant  Armstrong  would  have  had  and  received  alld 
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said  ores  to  his  own  use  under  and  by  yiriue  of  said  lease.  In 
other  words,  if  defendant  had  not  extracted  the  ores  Arm- 
strong would  have  done  so.  If  defendant  had  not  expended 
his  money  in  mining  the  ores  Armstrong  would  have  ex- 
pended his  own.  So,  too,  it  might  be  added,  that  if  defend- 
ant had  not  taken  out  the  ores,  transported  them  to  the  mill, 
and  there  separated  the  precious  metals  from  the  earth,  in 
all  probability  Armstrong  would  have  done  so.  He  could 
not  have  realized  any  profits  under  his  lease  without  sub-let* 
ting  or  working  the  mines  himself.  There  is  no  allegation 
that  defendant  deprived  him  of  the  former  privilege,  and  had 
he  worked  the  mines  it  is  certain  that  the  cost  of  mining  the 
ores  would  have  been  an  expense  to  him,  as  well  as  the  trans- 
porting and  milling,  and  that  in  ascertaining  his  profit,  or 
the  value  of  his  estate  under  the  lease,  he  would  necessarily 
have  deducted  the  first,  as  well  as  the  second  and  third,  item 
of  expense  mentioned.  If  our  object  is  to  ascertain  Arm- 
Strong's  loss,  by  reason  of  defendant's  wrongful  acts,  we 
must,  it  seems  to  us,  in  this  action,  begin  with  the  first  act 
complained  of,  the  unlawful  entry,  and  compare  Armstrong's 
rights  and  interests  at  that  time  with  what  they  were  after 
the  termination  of  the  wrongs  stated.  We  must  confine  our 
view  to  the  condition  of  ^e  property  and  the  extent  of 
Armstrong's  property  rights  when  their  value  was  the 
measure  of  Armstrong's  actual  loss,  rather  than  their 
value  on  a  subsequent  day,  when  the  ores,  instead  of  repre- 
senting such  loss,  had  been  appreciated  by  defendant's  labor. 
It  was  a  matter  of  no  practical  importance  to  Armstrong 
whether  defendant  dug,  carried  away  and  milled  the  ores,  or 
destroyed  them  in  the  mines*  In  either  case  his  loss  would 
have  been  the  same.  The  conversion  of  the  ores  was  only  an 
intermediate  act  in  a  series,  which  accomplished  the  de- 
struction of  his  property  as  it  existed  at  the  time  of  defend- 
ant's entry  and  the  commission  of  the  acts  complained  of. 
Had  the  ores  been  mined  by  Armstrong  before  defendant 
carried  them  away,  Armstrong's  loss  must  have  been  greater 
than  it  was  after  they  had  been  mined  by  defendant.  If  so, 
the  combined  acts  of  defendant^  in  mining  the  ores  and  tak** 
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ing  them  away,  were  not  as  detrimental  to  Armatrong's  in, 
terests  as  the  last  act  alone  woald  have  been  after  the  former 
had  been  performed  by  him.  But  it  is  said  that  the  jodg- 
pient  is  righty  because  Armstrong  was  entitled  to  the  ores 
when  separated  from  the  mine.;  because  he  could  have  re- 
covered them  in  specie ;  because  defendant  waa  a  trespasser^ 
md,  as  such,  can  not  receive  anything  lor  his  expenditure. 
But,  admitting  all  these  things  except  the  conclusion  stated, 
if  our  object  is  to  find  Armstrong's  actual  loss,  how  do  they 
all  show  that  he  or  plaintiff  should  receive  in  damages  not 
only  the  value  of  the  ores  as  they  were  before  defendant's 
entry — all  either  could  have  realised  had  he  worked  them — 
and  as  much  more  as  was  the  cost  of  mining,  but  also  that 
defendant  should  lose  twice  the  expenses  incurred?  How 
can  such  a  rule  be  justified  in  this  action,  when  in  trover  or 
replevin  the  rightful  owner,  as  a  general  rule,  can  recover 
only  the  value  of  the  time  of  conversion,  with  interest,  al- 
though the  property  has  been  appreciated  in  value  by  the 
labor  of  defendant?  The  same  argument  was  used  in  the 
latter  cases,  in  favor  of  giving  the  whole  value  to  the  plaintn 
iff  if  the  property  was  wrongfully  taken  from  him,  however 
innocent  the  acts  oi  defendant  might  have  been*  But  this 
and  many  other  courts  have  decided  against  such  a  rule,  as 
unreasonable,  unnecessary,'  and  unjust.  The  same  courts 
have  said  that,  in  replevin,  the  rightful  owner  should  have 
the  property  if  he  can  get  it,  although  appreciated  in  value 
by  defendant;  not  because  he  can  justly  claim  the  whole, 
but  because  he  is  entitled  to  his  own,  and  generally,  in  such 
cases,  he  can  not  get  that  without  taking  what  has  been  added 
at  the  expense  of  the  wrong-doer ;  that  in  such  case  the  latter 
must  lose,  however  innocent  he  may  have  acted ;  but  that  il 
the  property  can  not  be  returned,  and  damages  have  to  be 
given  for  the  wrong,  there  is  no  diJBiculty  in  doing  justice  ta 
both  parties,  allowing  the  rightful  owner  his  actual  losses 
and  the  other  his  expenses,  in  whole  or  part,  as  the  apprecii- 
ation  may  permit.  In  replevin  the  property  is  at  all  times 
the  plaintiff's,  if  it  was  so  when  taken,  no  matter  how  greatly 
appreciated  in  value ;  at  all  times  he  has  a  right  to  recover  it 
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ia  specie,  and  the  defendant  is  a  continual  trespasser  so  long 
as  be  retains  it.  Then,  if  the  property  can  not  be  returned, 
why  not  give  its  increased  value  with  as  much  propriety  and 
jQstice  as  in  this  action,  to  measure  plaintiffs  damages  by 
the  Talue  of  the  ores  when  separated  from  the  mine?  We 
are  unable  to  And  any  distinction  in  principle  between  the 
two  cases*  In  both,  plaintiff  is  only  entitled  to  his  actual' 
loss.  In  neither  is  it  necessary  to  give  him  more  in  order 
that  he  may  have  what  belongs  to  him ;  and  in  both,  if  more 
is  given,  the  plaintiff  is  allowed  a  profit  by  reason  of  an  in- 
nocent misadventure  of  defendant. 

It  often  happens  in  deserted  mining  towns  that  buildings 
become  useless  except  to  be  taken  down  and  removed  to  some 
other  locality.    In  such  cases  they  might  easily  be  more  valu- 
able when  taken  down  than  they  were  when  standing.     Sup- 
pose, under  such  circumstances,  in  the  honest  belief  that  a 
certain  building  belongs  to  him.  A,  should  take  down  the 
honse  of  B,  and  appropriate  the  lumber  to  his  own^nse ;  that 
it  was  worth  $1,000  before  it  was  taken  down,  and  the  lum- 
ber $1,260  afterward.     Suppose  again  that  C,  in  the  same 
belief  that  another  house  adjoining  and  of  the  same  value  be- 
longs to  him,  bums  and  destroys  it.    It  turns  out  t&at  the 
house    claimed  and  burned  by  C   also  belonged  to  B;  B 
brings  an  action  against  each,  alleging  in  the  first  case  an 
unlawful  entry,  the  tearing  down  and  carrying  away,  etc.; 
and  in  the  other  an  unlawful  entry,  the  unlawful  burning  and 
destruction.     In  the  latter  case  it  is  certain  that  the  maxi- 
mum limit  of  recovery  is  the  amount  it  would  cost  to  replace 
the  building,  and  it  would  not  be  that  much  if  such  cost 
would  exceed  its  value.    The  value  of  each  building  was  the 
same  to  B,  and  in  each  case,  as  to  him,  the  result  of  the  un- 
lawful acts  of  A  and  G,  respectively,  is  the  destruction  of 
his  property.     Can  it  be  possible,  because  A  took  his  down 
and  carried  away  the  lumber,  thereby  increasing  its  value  in- 
stead of  destroying  it,  that  B  can  recover  of  him  $1,250  and 
only  $1,000  from  C? 

In  Harvey  vs.  The  Sides  Silver  Mining  Company  (1  Nev, 
643),  iqppellant  claimed  error,  because  the  court  below  re- 
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fosed  to  instruot  the  jury  to  give  him  what  it  would  cost  to 
remove  from  his  lot  dirt  and  rocks  piled  thereon  by  defend- 
ant.   This  court  sustained  the  lower  court,  and  stated  in  sub« 
stance,  that  in  some  oases  appellant  might-recover  the  amount 
it  would  cost  to  restore  the  property  to  the  condition  it  was 
in  before  the  wrong  committed;  but  in  cases  where  such  cost 
would  exceed  in  value  of  the  property,  the  last  amount  only 
could  be  given  in  damages.    In  other  words,  plaintiff  was  not 
entitled  to  receive  an  amount  greater  than  the  value  of  the 
property  destroyed  by  the  trespasses  of-  the  defendant*     So, 
in  this  case,  if  it  were  possible  to  replace  the  ores  in  the 
mines,  as  they  were  before  defendant's  entry,  it  is  difficult  to 
perceive  how  plaintiff  could  recover  an  amount  greater  than 
their  value  in  place,  if  the  cost  of  replacing  them  would  ex- 
ceed such  value,  or  how  he  can  now  recover  more  than  such 
value,  although,  from  the  character  of  the  property,  they  can 
not  be  put  in  their  former  position.     If  defendant  had  inno- 
cently flooded  one  of  the  mines  in  question,  and  worked  the 
other,  so  that  Armstrong  could  not  take  ore  ixpxn.  either, 
should  not  the  same  rule  of  damages  govern  each  case? 
Three  men  own  adjoining  claims  in  a  marble  bed;  A  and  B, 
by  mistake,  work  over  the  lines  upon  the  property  of  C; 
each  takes  out,  and  appropriates  to  his  own  use,  the  same 
number  of  perches  of  the  same  value  in  the  bed;  A  takes  his 
in  small  blocks,  and  consequently  expends  less  than  B,  who, 
at  great  cost,  gets  out  large,  valuable  blocks,  to  be  used  in 
public  buildings.    The  actual  damage  done  to  the  marble 
bed  is  the  same  in  each  case,  but  the  blocks  separated  by  B 
are,  in  the  aggregate,  as  much  more  valuable  than  those 
taken  by  A,  as  B*s  expense  of  separation  was  greater  than 
A*s.    It  seems  plain  to  us,  that  in  separate  actions  like  this, 
the  same  rule  of  damages  should  govern  both  cases.    With 
apparent  candor  it  is  urged  by  counsel  for  plaintiff,  that  if 
the  cost  of  mining  may  be  deducted  from  the  gross  yield  of 
the  ores,  it  must  follow,  if  Armstrong  had  taken  possession  of 
the  ores  without  action,  that  defendant  could  have  recovered 
from  him  the  amount  of  such  cost.     We  answer  this  state- 
ment of  counsel  by  referring  to  what  has  been  said  in  rela- 
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tion  to  the  right  of  the  owner  of  property  to  have  it  returned, 
if  a  return  can  be  had,  in  an  action  of  repleyin.  The  rule 
and  the  reasons^  therefore^  are  the  same  here  as  there.  That 
every  person  has  the  right  to  use  and  manage  his  own  prop- 
.erty  as  he  deems  proper,  so  long  as  he  does  not  injare  otli- 
era,  can  not  be  doubted;  but  it  must  often  happen  that  one 
man  will,  by  mistake,  overstep  his  line,  and  trespass  upon 
the  rights  of  another.  When  such  is  the  case,  our  sense  of 
justice  and  the  law  of  the  land  declare  that,  as  nearly  as  pos- 
sible, the  injured  party  shaU  be  restored  to  his  former  con- 
dition, or  compensation  in  damages  shall  be  made.  The 
wrong-doer  shall  make  good  the  loss,  but  beyond  that  he 
shall  not  suffer  for  a  wrong  committed  but  not  intended.  We 
have  endeavored,  thus  far,  to  consider  this  case  upon  well 
settled  principles,  without  particular  reference  to  the  decided 
cases.  Let  us  now  look  at  the  decisions  upon  this  and  kin- 
dred questions. 

(The  court  here  cite  and  review  the  following  authorities, 
viz:  Kier  vs.  Peterson^  41  Pa.  St.  367;  Martin  vs.  Foriery  5 
M.  &.  W.  363;  Morgan  vs.  PoweU,  3  Adol  &  Ellis,  N.  S.  281; 
Ciishing  Ys.  Longfellow^  26  Me.  310;  Bainbridge  on  Mines,  614, 
and  the  authorities  there  cited;  WUd  vs.  HoU^  9  M.  &  W. 
671;  Benneit  vs.  Thompson,  13  Ired.  148;  SmUh  vs.  Gondor, 
22  Ga.  363;  Chicago  S.  B.  Dock  Co.  vs.  JDurOap,  32  His.  210; 
Sedgwick  on  Damages,  636,  et  aeq,;  Forsyth  vs.  Wellsy  41  Pa. 
St.  291;  Maye  vs.  Ihppan,  23  Cal.  306;  Caller  vs.  FeU,  30 
Gal.  486;  Barton  Coal  Co.  vs.  Fox,  39  Md.  3,  and  authorities 
there  cited;  Robertson  vs.  Jones,  71  Ills.  406;  McLean  Caardy 
Coal  Co.  vs.  Long,  81  Ills.  369;  HUton  vs.  Woods,  4  Law  Bep. 
Eq.  438;  Bamdey  Canal  Navigation  Company  vs.  IkvibiU,  3 
Eng.  Bailway  Gases,  366;  Mayne  on  Dam.,  227--8;  Chipman 
vs.  Hibbard,  6  Gal.  162;  Stockbridge  Iron  Co.  vs.  Cone  Iron 
Co..  102  Mass.  86;  U.  8.  vs.  Magoon,  3  McLean,  171;  Wey^ 
movlh  V9.  Chicago  and  Northtoesiem  Bailtoay  Co.,  17  Wis.  661; 
Single  vs.  Schneider,  24  Wis.  300,  and  Id.  SO  Wis.  670;  Win^ 
Chester  vs.  Craig,  33  Mich.  207;  Folscm  vs.  The  JppU  River 
Log  Driviny  Co.,  41  Wis.  608;  Herdic  vs.  Young,  66  Pa.  St. 
177;  Lykens  Valley  Coal  Co.  vs.  Dock,  62  Pa.  St.  232,  and 
Coleman's  Appeal,  Id.  278.) 
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A  carefal  examination  of  the  authorities  has  oonyinced  ns 
that  there  is  a  growing  inclination  among  all  courts,  where 
it  can  be  done,  to  apply  the  only  safe  and  just  rule  in  ac- 
tions for  damages,  whether  ex  coiUradu  or  ex  ddictOy  and  that 
is,  to  give  the  injured  pariy  as  near  compensation  as  the  im- 
perfections of  human  tribunals  will  permit  This  is  the  aim, 
the  ideal,  of  the  law,  and  it  is  the  duty  of  courts  to  come  as 
near  it  as  possible  in  practice;  and,  although  courts  differ  as 
to  the  method  of  ascertaining  the  actual  loss,  as  well  as  to 
what  constitutes  actual  loss,  still  there  is  a  refreshing  una- 
nimity of  opinion  that  such  loss  only,  when  ascertained, 
ought  to  be  compensated  in  the  absence  of  fraud,  malice,  or 
culpable  negligence. 

We  are  satisfied  that  the  weight  of  authorities  sustains  the 
views  of  counsel  for  appellant  upon  this  important  question, 
and  that  they  are  sanctioned  by  eyery  sense  of  reason  and 
justice.  The  court  erred  in  refusing  to  allow  defendant  to 
prove  the  necessary  cost  of  mining  the  ores  in  question,  and 
for  this  error  the  judgment  is  reversed. 
We  concur: 

Hawley,  0.  J. 
Beatti,  J. 


Unwritten  Opinions. 

Supreme  Court  of  Calipornu— July  Term. 


Estate  of  Dennis  Sullivan^  6126. — Objections  were  filed 
against  admitting  to  probate  the  will  of  the  deceased,  on  the 
ground  that  said  will  had  not  been  duly  executed  and  attest- 
ed, in  this,  that  there  were  but  two  attesting  witnesses  to 
said  will,  and  that  one  of  them  that  signed  did  not  write  his 
name  but  merely  affixed  a  cross,  and  that  no  one  attests  the 
signature  of  said  witness  or  the  making  of  the  cross.  The 
court  below  held  that  the  signature  of  the  witness  who  signed 
with  a  cross  was  insufficient,  because  the  person  who  wrote 
the  witness'  name  did  not  write  his  own  as  a  witness  there- 
to, and  refused  admission  to  probate. 

Affirmed. 


mtit  €u6t  ^m  I^tttMl 
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Current  Topics. 


If  we  were  to  judge  from  the  number  of  proposals  pre- 
sented changing  the  Constitution  of  this  State  in  regard  to 
the  judiciary,  we  would  conclude  that  the  w;hole  system  will 
be  materially  altered. 

Each  member  presenting  proposals  demands  some  change 
different  from  the  rest.  We  have  already  seen  many  plans 
proposed  which  have  not  as  yet  been  introduced,  and  when 
all  are  in,  we  may  then  look  with  interest  to  the  report  of 
the  committee  to  whom  these  proposals  are  referred. 

Thb  case  of  Hittard  vs.  Pacheeo^  and  that  of  Ferry  vs. 
Hammondj  appearing  in  this  issue,  are  fair  examples  of  one 
of  the  great  uses  of  our  work.  It  will  be  seen  that  by 
reading  the  opinions  of  the  court,  without  reference  to  our 
compilation  of  the  necessary  ikcts,  no  accurate  idea  could 
possibly  be  formed  as  to  the  principles  involved  in  the  cases. 
In  the  one  it  will  rea<Uly  be  seen,  when  reading  the  &cts 
with  the  opinion,  that  there  is  an  application  of  the  rule  in 
Shelley's  case;  and  the  statement  of  the  language  of  the  will 
shows  clearly  a  case  when  the  application  may  be  made.  In 
the  other  {Ferry  vs.  Hammond)  it  will  be  at  once  admitted 
that  without  a  statement  of  the  nature  of  the  fifth  and  sixth 
subdivisions  of  the  answer,  and  that  of  the  exhibit  referred 
to,  it  would  not  be  possible  to  know  the  full  meaning  of  the 
opiuion. 
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Supreme  Court  of  Galifomia. 

July  Tebm. 


[No.  5,456.] 

[Filed  October  1, 1878.] 
SOUTHEBN  PACIFIC  BAILROAD  CO.,  Appellant, 

YS. 

BATMOKD,  Respondent. 

Eminent  Bomain— Public  Use.— Land  to  be  used  In  the  ereotioii  and  maintenanoe 
of  all  necessary  appendages  and  adjuncts  for  the  successful  operation  of  a  rail- 
road is  a  public  use  and  may  be  acquired  by  proceedings  in  condemnation. 

Workshops  of  Railroad  Corporations— -Arb  tubt  Nborssabt  AppnrDAttM 
AND  Adjuncts  ?— .In  some  States  the  court  will  take  judicial  notice  that  work- 
shops for  the  repair  and  safe-keeping  of  the  cars  and  locomotives  of  a  railroad 
corporation  are  necessary  appendages  and  adjuncts.  Assuming,  for  the  pur- 
pose of  this  decision,  that,  as  a  general  proposition,  some  workshops  are 
necessary  appendages,  this  court  holds  that  it  is  a  question  of  fact  to  be  ascer- 
tained at  the  trial  whether  the  railroad  company  b  not  amply  supplied  with 
appendages  of  this  character,  and  whether  or  not  it  may  already  have  wdBh 
cient  lands  conveniently  located  on  which  to  erect  them. 

Appeal  from  the  Fourth  District  Court,  County  of  San 
Francisco. 
The  necessary  facts  are  stated  in  the  opinion. 

McAllisters  &  Bergin  and  S.  W.  Sanderson,  for  appellant. 
H.  H.  Haight,  John  T.  Doyle,  Burch  &  Griffiths,  and  E. 
A.  Lawrence,  for  respondent. 

Per  Curum. 

The  plaintiff  is  a  railroad  corporation,  and  seeks  in  this 
proceeding,  to  condemn  certain  lands  of  the  defendante,  as 
a  site  whereon  "to  erect  and  maintain  permanent  and  suit- 
able buildings  for  workshops,  for  repairing  the  cars  and 
locomotives  of  plaintiff,  and  for  safely  keeping  its  cars  and 
locomotives."  The  defendants  contest  the  right  of  the 
plaintiff  to  condemn  the  land,  on  the  ground  that  the  use 
to  which  the  land  is  to  be  applied  is  not  a  public  use,  with- 
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in  the  purview  of  the  statute^  deflning  the  conditions  on 
which  a<  railroad  corporation  may  invoke  the  exercise  of  the 
right  of  eminent  domain. 

Subdivision  4  of  Section  18^  of  the  Code  of  Civil  Pro- 
cednre,  as  amended  in  1874-5,  provides,  that  the  right-  of 
eminent  domain  may  be  exercised  in  behalf  of  the  follow- 
ing public  uses,  among  otherS)  viz.:  ^'steam  and^horse  rail- 
roads;" and  in  defining  tfaepowers  of  railroad  corporations. 
Section  465  of  the  Civil  Code  (subdivision  3),  provides  that 
the  corporation  shall  have  power  ^*  to  purchase,  or  by  volun- 
tary grants  or  donations,  to  receive,  enter,  take  possession 
of,  hold,  and  use,  all  sucbreai  estate  and  other  property  as 
may  be  absolutely  necessary  f6r  the  construction  and  main- 
teoance  of  such  railroad^  and'  for  all  stations,  depots,  and 
other  purposes  neceamry  to  successfully  work  and  conduct  the 
business  of  the  roadJ'  Stibdivi»on  7  of  the  same  section 
authorizes  the  corporation  ^^to  purchase  Umds^  timber, 
stone,  gravel,  or  other  mater iiUa^  to  be  used  in  the  construc- 
tion and  maintenance  of  its  road,  and  all  necessary  append- 
ages and  adjuncts^  or  acqmre  them  in  the  manner  provided  in 
Title  Vlly  Part  III^  Code  of  Givil  Procedure^  for  the  condemn 
nation  of  lands.' ^  Subdivision  9  empowers  the  corporation 
^^  to  erect  and  maintain  all  necessary  and  convenient  build- 
ings, stations,  depots,  fixtures,  and  machinery,  for  the  ac- 
commodation and  use  of  their  passengers,  freight,  and  busi- 
ness. Subdivision  4  of  the  same  section  authorizes  the  cor- 
poration ^Ho  lay  out  its  road,  not  exceeding  nine  rods  wide, 
and  to  construct  and  maintain  the  «ame,  with  a  single  or 
doable  track,  and  with  such  appendages  and  adjuncts  as  may 
be  necessary  for  the  convenient  use  of  the  same." 

As  we  construe  tfaecompkint,  it  avers  substantially,  that 
suitable  buildings  for  workshops  for  repairing  the  cars  and 
locomotives  of  the  plaintiff,  and  for  the  safely  keeping  of 
the  same,  are  necessary  appendages  and  adjuncts  of  the 
road.  The  allegation  on  this  point  is  not  perhaps  as  preeise 
and  specific  as  it  should  have  been  ;  but  in  the  absence  of 
a  special  demurrer  directed  to  this  deficiency,  we  think  the 
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averment  in  this  respect  is  sufficient,  and  tenders  an  issue 
of  fact  on  this  point.  So,  construing  the  complaint,  the 
question  to  he  determined  is  whether  land  to  be  used  as  a 
site  for  workshops  for  repairing  and  safely  keeping  the  cars 
and  locomotives  of  the  plaintifi' is  a  public  use,  within  the 
provisions  of  the  statute  above  quoted. 

Subdivision  7  of  Section  405  of  the  Civil  Code  authorizes 
the  corporation  to  acquire  by  proceedings  in  condemnation, 
lands  to  be  used,  not  only  in  the  construction  and  mainte- 
nance of  the  road,  but  also  for  all  necessary  appendages  and 
adjuncts.  Whether  or  not  workshops  for  the  repair  and 
safe-keeping  of  the  cars  and  locomotives  of  the  plaintiff,  are 
necessary  appendages  and  adjuncts  to  this  road,  under  all 
the  circumstances  to  be  developed  at  the  trial,  and  if  so, 
whether  the  land  sought  to  be  condemned  is  necessary  as  a 
site  for  said  buildings,  are  questions  of  fact,  on  which  issues 
may  be  joined,  to  be  decided  at  the  trial.  In  some  of  the 
States  it  has  been  decided  that  the  court  will  take  judicial 
notice  that  workshops  for  the  repair  of  the  engines  and  cars 
of  a  railroad  corporation  are  necessary  appendages  and  ad- 
juncts, without  which  the  railroad  could  not  be  successfully 
operated,  and  for  the  purposes  of  this  decision  we  shall  as- 
sume, without  deciding  the  point,  that  such  is  the  law. 
But  assuming  as  a  general  proposition,  that  some  workshops 
for  this  purpose  are  necessary  appendages  to  a  railroad,  it 
may  be  that  this  railroad  is  already  amply  supplied  with  all 
the  necessary  appendages  of  this  character.  It  may  have  a 
sufficiency  of  workshops  for  this  purf)ose,  or  if  not,  it  may 
already  have  sufficient  land,  conveniently  located,  on  which 
to  erect  them.  These  are  the  facts  to  be  ascertained  at  the 
trial,  on  proper  issues  formed  for  that  purpose,  and  as  we 
construe  the  complaint,  it  tenders  an  issue  as  to  these  facts; 
and  we  think  the  complaint  is  sufficient,  and  that  the  de- 
murrer was  improperly  sustained. 

We  deem  it  unnecessary  to  notice  the  other  objections 
which  were  taken  to  the  complaint. 

Judgment  reversed  and  cause  remanded  with  an  order  to 
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the  court  below  to  overrule  the  demurrer  to  the  complaint. 
(McKiNSTRY,  J.,  being  disqualified,  took  no  part  in  the 
decision.) 


[No.  6,109.] 

[FUed  October  1,  1878.J 
FERRY,  Respondent,  vs.  HAMMOND,  Appellant. 

Pbomimort  Note— CoNTEMPORjiNEout  AoBBBKEMT.— Wliere  an  answer  admits 
the  execution  of  a  note,  but  sets  up  in  defense  the  existence  of  a  contem- 
poraneous written  agreement  respecting  the  same  subject  matter  which  varies 
the  time  of  pavment  of  the  note,  and  alleges  want  of  consideration  of  the  note 
in  this,  that  it  was  given  only  for  the  purpose  of  showing  the  exact  amount  due 
by  the  terms  of  the  contempoi  aneous  writing,  and  that  no  interest  should  be 
paid  for  a  certain  time  Held:  that  the  answer  presents  a  valid  defense,  and 
it  was  error  to  strike  it  out. 

Appeal  from  the  Fifth  District  Court,  Stanislaus  County. 

This  is  an  action  on  a  promissory  note  executed  by  de- 
fendants in  favor  of  plaintiff.  The  defendants  admit  the  ex- 
ecution of  the  note,  but  deny  that  anything  was  due  thereon 
at  the  commencement  of  the  suit. 

In  the  fifth  and  sixth  subdivisions  of  the  amended  an- 
swer they  allege  that  though  the  note  is  apparently  due, 
yet  in  fact  it  has  not  matured;  that  the  defendants  had  en- 
tered into  an  agreement  wifh  the  plaintiff  for  the  purchase 
from  said  plaintiff  of  a  certain  business,  store,  and  stock  in 
trade  (referred  to  as  exhibit  A).  That  prior  to  the  execu- 
tion of  said  agreement  (exhibit  A),  the  plaintiff  requested 
the  defendants  to  execute  a  note  payable  in  six  months 
after  date  without  interest  for  the  balance,  as  by  said  agree- 
ment would  be  due,  for  the  sole  and  only  purpose  of  show- 
ing that  no  interest  would  be  due  on  said  balance  of  the 
purchase  money  for  six  months,  and  for  the  purpose  of 
showing  the  amount  due  plaintiff  by  defendants,  as  per 
agreement,  and  that  it  was  expressly  understood  and  agreed 
that  the  payment  of  the  note  was  to  be  controlled  and  gov- 
erned by  the  terms  of  the  said  agreement;  that  said  note 


126  The  Pagdto  Ooabt  ha^  JpvwAU 

waa  a  part  of  said  agreement;;  aqd  that  the  plaintiff  promised, 
that  nothing  should  be  done  with  said  promissory,  note; 
that  there  is  no  other  consideration  for  said  note  thaii.i^ 
stated;  that  the  agreement  was  delivered  contemporaneous- 
ly with  the  note. 

Exhibit  A,  referred  to  iri  defendants'  answer,  is  an  instru- 
ment signed  on  the  7th  day  of  December,  1876,  by  the 
plaintiff^  whereby  they  agree  to  sell,  and  do  sell,  to  defend- 
ants all  their  stock  and  merchandise  and  good  will  of  their 
business  in  consideration  of  $8,840  94,  The  defendants 
agree  to  pay  the  plaintiff  $8,000  cash,  and  the  balance  in 
payments  not  to  exceed. $500  (without  interest  iFor  the  first 
six  months)^  and  that  the  first  payment  shall  not  be  due 
until  eighteen  months  after  date,  and  that  there  shall  be 
irom.four  to  six  months  between  payments,  etc. 

The  plaintiff  filed  a  demurrer  to  these  portions  of  the 
amended  answer,  and  also  filed  his  motion  to  strike  them 
out  Defendants  declined  to  amend,  and  judgment  was 
given  for  the  plaintiff,  and. defendants  appealed^ 

Geo.  Wa  Schell,  for  respondent. 

Parol  evidence  can  not  be  admitted  to  vary  the  written 
agreement.  (12  Met.  277;  2  Parsons,  N.  and  B.  504,  588; 
48  Barb.  283;  4  Mass.  414;  8  Johns,  192;  1  Cowen,  897.) 

Hewel  &  Turner  and  Terry,  McKinne  &  Terry,  for  ap- 
pellants, cited  2  Parsons  on  Notes  and  Bills,  584,  536,  537; 
11  Maine,  434;  5  Pick.  181;  3  Spam.  71;  11  K  H*  375;  51 
Cal.  166;  1  Parson?  on  Notes  and  Bills,  194;  Civil  Code, 
1636, 1640, 1641;  2  Parsons,  N.  and  B.  589. 

Per  Curiam. 

The  fifth  and  sixth  subdivisions  of  the  anp^ended  answer 
and  exhibit  Ai  referred  to  therein,  presenteci  a^  valid  de*. 
fense  to  the  action,  and  the  court  below  erred  in  striking 
out  those  portions  of  the  answer  and  in  sustaining  the  de- 
murrer thereto. 

Judgment  reversed,  and  cause  re^anded^  Mpt^.afi  01:4^: 
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to  the  court '"below  to  set  aside  the  order,  striking  out  those 
portions  of  the  amended  answer^  and  £o  overrule  the  demur- 
rer thei*eto.    llemittitur  foiiihwith. 


[No.  3,841.] 

[FUed  September  2,  1878.] 
HILLARD,  Rbspondknt,  vs.  pA'CHECO,  Api>ELtANT. 

CossTBUCTiON  OT  WiLL— RvLE  IN  Shellbt's  Ca8b  Afplibd.— Where  a  devise  is 
in  trust  to  A  for  and  daring  tier  natural  life  only,  and  on  her  decease  to  the 
heirs  of  her  own  hody  living,  with  instructions  to  the  ezecator  to  convey  to  said 
heirs  in  fee  simple,  and  in  the  event  of  a  failure  of  such  heirs  to  convey  to  B— 
Held:  that  A  Ufkeft  a  fee  simple  estate. 

Appeal  from  the  Firfet  Districft  Court,  San  Iiuis  Obispo 
County. 

The  plaintiff  brings  this  aetion  to  quiet  her  title  to 
certain  real  estate.  She  claitns  one.  half  of  the  property  in 
fee  simple  under  the  will  of  John  Wilson,  her  father,  and 
the  other  half  under  a  deed  from  her  mother. 

The  property  was  devised  and  deeded  to  trustees  for  the 
benefit  of  the  plaintiff,  and  owing  to  the  language  of  the 
will  aiid  'deed  the  plaintifr  cliaims  that  her  estate  is  not  a 
mere  life  estate,  but  an  estate  in  fee  simple  absolute.  The 
will  reads:  "I  d6  giVe,  devise,  and  becjueath,  etc.,  to  my 
executors  and  their  survivors  in  'trust  ifor  th^  sole  and  separ- 
ate use,  benefit,  and  behoof  of  my  daughter  Ratnona  (wife  of 
Frederick  Hilla^d)',  fdr  and  during  Tier  natural  life  onty^  and 
on  her  aecease^  to  the  sole  use,  benefit,  and  behoof  of  the 
heirs  of  het  oWti  body,  living  at  the  time  bf  her  decease,  to 
whom  \\\e  said  executor  shall  convey  in  fee  simple,  etc., 
and  on  the  faildre  of  such  heirs-,  then  on  her  decease  to  the 
use  and  benefit  of  John  Wilson,  'etc. 

The  date  of  the  will  was  February  6, 1860,  and  the  date 
of  thia  deed  May  14*,  1868.  The  Itabendum  of  the  deed  was 
in  the  same  language. 
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The  court  below,  as  conclusions  of  law,  found  that  the 
plaintiiF  took  an  estate  in  fee  simple  absolute  for  half  the 
property  by  the  will,  and  an  estate  in  fee  simple  absolute 
for  the  other  half  by  the  deed. 

O.  P.  Evans,  for  appellant. 
W.  J.  Graves,  for  respondent. 

Feb  Cubiam. 

Upon  the  authority  of  Norris  vs.  HensUy  (27  Cal.  439), 
the  judgment  is  affirmed. 


United  States  Circuit  Court, 

Ninth  Cibooit,  Distbict  of  CixiFOBNiA.. 


THE  ANOLO-CAIilFOBNIAN  BANE  (Ldotkd) 

TS. 

THE  MAHONET  MINING  COMPANY. 

i.  Where  the  hank  account  of  a  mhiing  oompany  is  orerdrawn  by  its  President  and 
Secretary,  wittiout  special  authority  of  its  directors,  the  compiny  will,  notwith- 
standing, be  held  liable  for  the  overdraft,  if  their  acts  in  this  respect  be  subse- 
quently ratified  by  the  directors.  Such  ratification  may  be  made  by  their  order- 
ing the  issue  of  a  note  of  the  company  tot  the  amount  overdrawn. 

2.  Where  a  case  is  tried  by  a  court  without  a  jury,  the  decision  of  the  court  is  not  op- 
erative and  binding,  until  reduced  to  form  and  filed  or  entered  of  record.  Ac- 
cordingly, where  the  District  Court  of  the  State  on  the  21st  of  June  announced' 
its  decision  declaring  that  the  election  of  directors  of  a  mining  company,  then 
in  office,  was  illegal  and  void,  and  that  they  should  be  removed  from  office,  and 
on  the  same  day  its  findings  and  decree  carr}  ing  this  decision  into  effect  were 
prepared  and  dated,  but  were  not  filed  wiih  the  derk  until  June  22d.  HM: 
that  the  decree  did  not  take  effect  until  thus  filed;  and  that  until  then  the  di- 
rectors ousted  were  officers  defadOf  capable  of  ratifying  the  action  of  its  Presi- 
dent and  Secretary  in  overdrawing  its  bank  account,  and  of  ordering  a  note  of 
the  company  to  be  issued  for  the  amount. 

8.  The  f(*ct  that  the  directors,  or  some  of  them,  were  informed  of  the  decision  an- 
nounced by  the  court  when  they  passed  the  resolution  ordering  the  note  to  be 
issued,  does  not  impair  the  efficacy  of  the  resolution  ts  a  ratification  of  the  ac- 
tion of  the  President  and  Secretary  in  making  the  overdraft. 
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This  was  an  action  for  the  lecovery  of  an  amount  dae  upon 
a  promissory  note  of  the  defendant,  and  was  tried  at  the 
July  Term  by  the  Circuit  Court  without  the  intervention  of 
a  jury  before  Mr.  Justice  Field. 

The  facts  appear  in  the  opinion  of  the  court. 

Field,  J. 

The  plaintiff  is  a  corporation  created  under  the  laws  of 
Oreat  Britain.  The  defendant  is  a  corporation  formed  under 
the  laws  of  California.  This  action  is  brought  to  recover  the 
sum  of  six  thousand  three  hundred  fifty-one  j^^  dollars,  alleged 
to  be  due  from  the  defendant  to  the  plaintiff,  with  interest 
from  June  21,  1877.  It  was  commenced  in  a  District  Court 
of  the  State,  and,  on  petition  of  the  defendant,  was  removed 
to  the  Circuit  Court  of  the  United  States.  The  complaint 
contains  two  counts,  one  for  moneys  loaned  the  defendant 
and  moneys  expended  for  its  use ;  the  other  for  an  amount 
due  upon  a  promissory  note  of  the  defendant  for  seven  thou- 
sand five  hundred  dollars,  bearing  date  on  the  21st  of  June, 
1877,  payable  in  gold  coin  one  day  after  date,  with  interest 
at  the  rate  of  one  and  one-half  per  cent,  a  month  until  paid. 

It  appears  in  evidence  that  from  the  original  organization 
of  the  Mahoney  Mining  Company,  up  to  the  22d  of  June., 
1877,  the  Anglo-Californian  Bank  acted  as  its  treasurer.  Its 
moneys  were  from  time  to  time  deposited  with  the  bank,  and 
drawn  out  on  checks  of  the  pompany  signed  by  its  President 
and  Secretary.  The  account  taken  from  the  books  of  the 
bank,  the  correctness  of  which  is  not  disputed,  shows  a 
series  of  deposits  made  by  the  company  from  January  8, 
1874,  to  June  6,  1877,  inclusive,  and  a  series  of  its  checks 
paid  by  the  bank  from  January  19,  1874,  to  June  27,  1877, 
inclusive.  Upon  this  account  a  balance  appears  to  be  due 
the  plaintiff  at  this  latter  date,  after  proper  allowances  of  in- 
terest, amounting  to  the  sum  demanded  in  this  suit.  Of  this 
sum  only  thirty-two  dollars  and  thirteen  cents  were  paid 
after  the  removal  of  the  directors,  as  hereafter  mentioned. 

On  the  21st  of  June,  1877,  at  a  special  meeting  of  the  di- 
rectors of  the  mining  company,  held  in  the  afternoon  of  that 
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day,  its  President  informed  ikeiii  tiiat  ihe  acoonnt  of  ihe 
company  at  the  bank  was  overdrawn  to  the  amount  of  six 
thousand  three  hundred  and  nineteen  ^  (16,819  i%)  dollars, 
and  that  the  managers  of  the  l>ank  required  either  the 
money,  or  a  note  ol  the  -company.  A  resolution  was  there- 
upon adopted  authorizing  the  President  and  Secretary  to  ex- 
ecute the  note  in  suit.  It  was  made  for  the  sum  of  seven 
tiiousand  five  hundred  dollars,  to  cover  not  merely  ihe 
amount  overdrawn,  but  other  anticipated  advances.  It  is 
admitted  by  the  counsel  of  the  plaintiff  that  the  note  can  be 
enforced  only  for  the  amount  ihen  due,  with  subsequent  in- 
terest to  date,  and  he  asks  a  recovery  thereon  only  to  that 
extent. 

The  liability  dt  the  defendant  for  Hie  amount  overdrawn  is 
denied  on  the  ground  that  its  President  and  Secretary  were 
not  empowered  to  overdraw  its  account  with  the  bank,  and 
thus  incur  a  debt  for  l^e  company  without  q[>ecial  Authoriza- 
tion of  its  directors;  and  that  the  attempted  ratification  of 
t^eir  action  in  this  respect  by  the  passage  of  the  resolution 
on  tiie  21st  of  June,  1877,  and  the  execution  of  tiie  note  in 
suit,  was  ineffectual  f c»r  soiy  purpose,  on  the  alleged  ground 
that  the  directors  had  been  at  that  time  by  judicial  decree 
removed  from  oflSce. 

It  may  be  true,  as  contended  by  counsel,  that  the  Presi- 
dent and  Secretary  of  the  defendant  were  not  empowered  to 
overdraw  its  account,  and  that  without  special  authority  of 
its  directors  they  could  not  in  this  way  impose  a  liability 
upon  the  company.  We  do  not  deem  it  important  to  ques- 
tion the  correctness  of  the  position;  we  are  inclined  to  the 
opinion  that  it  is  sound.  The  company  will,  however,  be 
held  liable  for  the  amount,  if  tiie  acts  of  its  President  and 
Secretary  in  this  respect  were  subsequently  ratified  by  its 
directors.  Such  ratification  might  have  been  made  directly 
by  a  resolution  in  terms  approving  of  their  action,  or  it 
might  have  been  made  indirectly  by  ordering  the  payment  of 
the  overdraft,  or  the  issue  of  evidences  of  the  liability  of  the 
company  for  the  amount  in  the  form  of  a  note  or  bond.  The 
latter  mode  was  pursued;  and  it  accomplished  the  purpose 
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designed,  if  the  directors  who  acted  in  passing  the  resolution 
mentioned  irere  then  in  office.  That  resolution  was  a  clear 
Tecognition  and  approval  of  the  conduct  of  the  Presideirt  and 
'Secretary,  if  the  directors  were  at  the  time  capable  of  acting. 
QThe  question,  l9ierefoi«,  is  whether  thej  weore  then  in  office. 

It  appears  thsM;  in  a*stfit  instituted  in  a  Diisitrict  Oouii;  of 
.f he  State  to  removid  the  directors,  a  decision  was  rendered 
on  the  21st  of  June,  1877,  at  eleven  o^lock  in  the  forenoon, 
declaring  that  the  election  of  the  directors  then  in  office  was 
illegal  and  void,  and  thtft  a  meeting  called  for  an  elec^ 
tion  of  directors  on  a  subsequent  day,  was  legal  and  Valid  ; 
and  that  tiie  findings  and  decree  oi  the  couit  carrying 
this  decision  into  effect  were  prepared  atid  dated  the  "same 
day,  but  were  not  fQed  with  the  clerk  and  entered  of  record 
until  the  following  day,  June  22d.  The  question,  therefor^, 
is :  when  did  this  decree  operate  to  oust  the  directors  frotn 
office ;  when,  in  other  words,  did  it  take  effect ;  for  until  then 
the  parties  ousted  were  officers  de  fadio,  holding  under  color 
of  an  election;  having  charge  of  tiie  affieiirs  of  the  com- 
pany, and  capable  of  binding  it  in  all  matters  legitimately 
devolving  upon  directors  of  the  company.  (Baird  Vs.  Tht 
Bank  of  Wiahington,  11  Sergt.  &  Bawle,  411;  DdavXirt 
and  HfuJson  Caned  Co.  vs.  Pa.  Cod  Co.,  4  Pa.  Siiate  Idl.) 

It  seems  to  us  clear  that  the  decree  did  not  take  effect  uli»> 
til  it  was  regularly  filed,  or  entered  of  record.  Until  it  left 
tiie  possession  of  the  Judge  of  Ihe  court,  he  could  chatige  it 
ifi  any  and  all  particulars ;  he  could  add  to  it,  or  limit,  ot  re- 
verse it.  By  the  oral  decision  he  had  only  announced  his 
opinion ;  that  opinion  did  not  take  the  form  of  an  authorita- 
tive decree  until  it  had  been  filed  with  the  clerk  and  thus  be- 
came a  matter  of  record.  Until  tiien  it  was  not  binding 
upon  any  one.  The  case  was  tried  by  the  court  without  the 
intervention  of  a  juiy,  and  in  such  cases  its  findings  must 
precede  the  entry  of  the  decree,  and  the  statute  requires  that 
tiiey  shall  be  filed  with  the  clerk.  (Code  of  Civil  Procedure, 
Sec.  632.) 

The  case  cited  by  counsel  from  the  Supreme  Court  of  Yer- 
mont.   The  Town  of  Huntington  vs.   The  Ibwn  of  Chartotle 
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(15  Yt.  50),  does  not  in  oar  judgment  militate  against  these 
views.  The  opinion  of  the  court  in  that  case  had  reference 
to  the  formal  enrollment  of  the  decree,  for  it  says  that  the 
decree  was,  for  all  the  purposes  intended,  good  vrhea  passed — 
that  is,  when  reduced  to  form  and  approved  by  the  judge, 
and  the  question  was  whether  the  omission  of  the  clerk  to 
formally  spread  it  on  the  records,  prevented  it  from  taking 
effect  at  the  time  when  it  was  thus  rendered.  The  court  held 
that  it  did  not,  that  the  efiScacy  oi  the  judgment  did  not  de- 
pend upon  the  action  of  a  functionary  who  had  nothing  to  do 
with  its  rendition,  and  who  by  law  was  vested  with  no  power 
or  authority  but  the  mere  ministerial  duty  of  enrolling  it. 
We  see  nothing  to  question  in  this  decision,  but  it  has  no 
application  to  the  case  at  bar.  Here  there  was  nothing  with 
reference  to  which  the  clerk  could  act  at  all  until  the  find- 
ings and  decree  were  filed  by  the  District  Judge.  Until, 
then  there  was  no  legal  form  given  to  the  decision  of  the 
court.  The  findings  prepared  required,  under  the  statute, 
the  signature  of  the  Judge,  and  their  previous  filing  was  es- 
sential to  the  entry  of  any  judgment.  The  clerk  could  not 
add  the  signature  of  that  officer,  even  if  he  could  have  drawn 
up  in  form  the  conclusions  which  the  court  had  announced. 
(See  Whitney  vs.  Belden,  4  Paige,  140 ;  and  2  Daniel's  Chan. 
Practice,  1217.) 

The  fact  that  the  directors,  or  some  of  them,  were  in- 
formed of  the  decision  announced  by  the  Judge  of  the  Dis- 
trict Court,  when  the  resolution  was  passed,  does  not  change 
the  efficacy  of.  the  resolution  as  a  ratification  of  the  action  of 
the  President  and  Secretary  in  making  the  overdraft.  They 
knew  that  the  decision  was  not  necessarily  final;  that  it 
might  possibly  be  changed  upon  petition  of  counsel,  or  upon 
the  Judge's  own  motion.  They  knew  at  least  that  a  decision 
announced  was  not  a  decree  entered,  and  they  were  not  re- 
quired to  govern  their  action  as  though  the  one  was  equally 
operative  as  the  other  upon  their  position  and  rights  as  di- 
rectors. 

It  is  also  contended  by  counsel  of  the  defendant,  that  the 
resolution  was  ineffectual  as  a  ratification  on  the  alleged 
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ground  that  it  was  passed  while  an  order,  made  in  another 
suit  by  a  State  oourt,  was  in  force  restraining  the  parties 
from  acting  as  directors.  That  case  was  subsequently  aban- 
doned, and  it  is  stated  by  counsel  of  the  plaintiff  here,  that 
the  order  was  at  the  time  discharged.  But  assuming  that  it 
was  not  discharged,  when  the  resolution  was  passed,  we  do 
not  see  how  it  can  be  held  to  have  affected  the  plaintiff,  not 
a  party  to  the  suit.  The  parties  disobeying  the  order  may 
have  been  proceeded  against  as  for  a  contempt  in  the  State 
Court,  but  the  order  could  not  impair  the  efficacy  of  their 
action  with  a  third  party. 

Upon  a  careful  consideration  of  the  whole  case,  we  have 
come  to  the  conclusion  that  the  plaintiff  is  entitled  to  recover 
against  the  defendant  upon  the  note  for  the  amount  of  the 
overdraft,  as  shown  by  the  account  and  expressed  in  the  reso- 
lution of  the  21st  of  June,  1877,  namely,  the  sum  of  six 
thousand  three  hundred  nineteen  ^  dollars,  with  interest  at 
the  rate  specified.  Findings  will  be  filed  to  that  effect,  and 
judgment  entered  thereon. 

September  26,  1878. 


Supreme  Court  of  Nevada. 


FERGUSON,  Appellant, 

vs. 

VIRGINIA  AND  TRUCKEE  R;  R.  CO.,  Respondeot. 

AonoN  FOB  DAMAOBa-^PaiTATB  Wat— SuTFiciBN CT  OF  Complaint.— A  oomplaint 
eharging  a  railroad  oompany  with  negligence  in  failing  to  keep  in  repair  a  pri- 
Tate  way  or  road  (oyer  ita  railroad  track),  constructed  for  its  own  use  and  ben- 
efit, and  used  by  other  persona  by  the  mere  license  of  the  railroad  company, 
dot  s  not  »tate  facts  sufBeient  to  constitute  a  cause  of  action. 

Idsm.-^To  enable  plaintiff  to  maintain  an  action  of  this  character,  he  must  allege  and 
proTO  some  act  of  mUfeoionce  on  the  part  of  the  railroad  company. 

Ij>ik— Public  Hiohwat.— The  railroad  company  can  only  be  held  responsible 
(upon  the  allegations  of  the  complaint)  for  the  injuries  plaintiff  received  upon 
the  theory  that  the  road  or  way  where  the  accident  occurred  was. a  public  high- 
way prior  to  the  oonstruction  of  the  railroad.  In  such  a  case,  it  would  be  the 
duty  of  the  railroad  company  to  keep  it  in  repair. 
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Appeal  from  flife  BteWdt'Ootirtof  Btorey  bounty. 
The  facts  »re  stitited  in  the  opiiridli. 

tiindsay  &  I>ickso]i,  for  appellants. 
Whitman  &  'Wodd,  for  respondent. 

Bbat*y,  ^. 

This  is  an  aotidH  for  damages  f dt  iiijtu^ds  alleged  ^i6  have 
beeta  sustained  hj  the  appeUsnt  in  conseqnende  of  the  fail- 
ure of  the  defendant  to  keep  in  repair  a  cettaih  '^a^oh  road 
in  the  -city  of  Vifgiiiik.  A  demufrer  to  <h6  complaint  was 
sustained  by  the  District  Court  and,  lih^^laiiKtiff  declmi^g  t6 
amend,  the  def Mdfot  h^  judgm^fnt,  from  which  the  plaintiff 
appea^ls.  1^  only  q^stioih  in  thd  case  is  wli'^her  the  1^- 
trict  Court  erred  it,  sustaining  the  demntrer. 

Two  catiaes  of  demTitrer  are'  assttgii^-:  "First,  that  said 
complaint  is  tmcertath  aind  utiintelligbl^  in  llhis,  llhat  it  faili^ 
to  show  with  'any  clearness  or  certainty  any  omission  of 
duty  (k  commission  Of  wrong  on  th^  part  of  defendant  tend- 
ing to  plaintiff's  damage.  Second,  that  said  'complaint  do^ 
not  state  facts  sufficient  to  constitute  a  cattse  of  action.'' 

The  second  of  these  objections  alone  will  be  considered. 
If,  as  counsel  for  respondent  contend,  the  complaint  wholly 
fails  to  show  any  omission  of  duty  or  commiission  of  wrong 
by  the  defendant  the  defect  is  reached  by  t^e  second  objec- 
tion; but  if  the  complaint  is  merely  ambiguous  or  uncertain 
in  the  statement  of  an  omission  of  duty  or  commission  of 
of  wrong  by  the  defendant,  the  objection  on  that  ground 
is  too  vague  and  general  to  be  regarded.  It  should 
have  specified  distinctly  in  what  the  uncertainty  or  ambigui- 
ty or  waht  of  cleiarttess  cbnsiisted.  fhls  it  wht)Hy  fails  to  do, 
and  ought  not,  therefore,  to  be  considet*ed.     (C.  ti.  1104.) 

Does  the  complaint  disclose  a  cause  of  actioh  ? 

It  shows  that  the  defendant  is  Ihe  6Wl6r  bf  a  railway 
having  its  termini  in  the  city  of  Virginia  and  the  town  of 
Reno.  *'  That  in  the  said  icity  of  Vitgiuld,  betWeert  Wash- 
ington and  Flowery  ^ireets,  the  main  track  of  said  railroad 
runs  in  upon  and  along  t,  certain  wagon  way^  road,  or 
thoroughfare  for  a  distance  of,  to-wit:  sikty  feet;  and  the 
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s^id  defendant  didv  ftt  the  time  of  the  cpinmis^on.  of  the 
g^Qvaaces  hereinailter  complained  ofy  and  tiQw;  dp^s  claim, 
to  own,  and  then  mw^  and  now  ^hA^  tha.poa^eseioq,  of  the> 
land  and  premises  lying  w.est  of  and  iinmediatelj  adjoining 
said  portion  of  said  ma^n  track.    That  said  portion  of  said' 
main  track  Mf.Uch  dqejs  so  run  in  upo^and  along  said;  wagon, 
way,  etc./*  "has  at  all,  times,  since  its  construction,  hitherto, 
heen  covered  wit;h  planking  bj  said; defendant,  for  the  pur-, 
pose,  of  enabling  the  teams  and  wagons  of  those  having  oe^. 
G^ksion  so  to  do,  to.psusf  ovetr,  upon,  and  along  said  portion, 
of  said  main. track,  and  tjbi^t^  sj^iid  plankii^  extends,  to- wit:, 
two  feet  west  of  the,  wes(  rail  of  said  portion  of  said  main 
track,  and  that  heretofore,  to-wit:  ever -since  the  construc- 
tion of  said  main  ;track,  hithfirto  all. persons  having  occasion 
so  to  dp  have  beei>  accustomed,  with jthe  knowledge  and 
consent  of  the.  defendant,  to  pa^s  with  teams  and  wagons . 
over,  upon,  and  along,  said  wagon  w^,  n)^>  or  thorough- 
Sure,  and  in  so  passing  did,  with  the  knowledge  and  consent 
of  the  defendant,  pa^s.  wit^  their  teams  and  wagons  along 
said  p<»tiQn  of  s£^id  nmn  tracks  partiij^ly  oq  said  main  track, 
ai^d  partially  pa  tbe-sajid;  land  so  claiiKped  and  pos^ssed  by 
defendant*  as  a^oresa|d«.  to«wit:  the ,  land  acy acent  tp  said 
poirtipa  of  said  m^in  tra^k  on  the  west,  and  the  said  defend-, 
a^,  eyer  sinQe  the  con^tructipn  of  said  main  track,  has  kept  ^ 
and  maintained  the  way  so  used  fpi:  the  passage  of  teams 
and  wagons,  including,  the  said  lands  so  used  as  a  w^gon 
^ay  for  all  persons :having  occasion  so  to  use  the  same/' 

It  is  further  aljteged  that  it  wa^.the  dutj  of  the  defendant 
to  ke^p  said  plaiU^ing  in  repi^r  so  fiB  to  afibrd  a  safe,  means 
of tpas^age. for  teams  .and  wa^ns„  and.tl;^6,  breach  of  duty 
with  which  the.d^^ipdapt  is  charged  is  thiM;  it  ^^did  not  use ; 
dueand  proper  .care  to. keep  and  main;Uia  said  portion  of 
8^d  main,  track  andth^Jaad  immediately  ai^jacent  thereto . 
on  the  west  a^d  used  as  a;  wagon : way  a^  afor^s^id  in  a  safe, 
siicure,  and  propej  cp];i4itiiO]v  so  as  .to  enable  teams  and  wag- 
ons to  pass;upon  and  aloi^  the,  same  a^  afp2:esaid»  but  whol- 
ly:  neglected  so  to  dp,,  and  so  neglecting  it9.  duty  did  hereto- 
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fore,  to-wit:  on  the  5th  day  of  Ifovember,  a.  d.  1875,  care- 
lessly and  negligently  suffer  and  allow  the  said  portion  of 
said  main  track  and  the  land  immediately  adjacent  thereto 
on  the  west,  and  used  as  a  wagon  way  as  aforesaid,  to  fall 
into  decay  and  to  be  and  become  on  the  said  last  mention- 
ed day  in  an  unsafe  and  improper  condition  for  teams  and 
wagons  to  pass  over  and  upon  the  same."  In  consequence 
of  which,  it  is  alleged,  the  plaintiff  while  rightfully  passing 
with  a  loaded  wagon,  partly  on  the  track  and  partly  upon 
the  planking  west  of  the  track,  was  thrown  off  and  injured 
and  damaged  by  reason  of  one  of  the  wheels  of  his  wagon, 
without  any  fault  or  negligence  on  his  part,  falling  into  a 
hole  in  the  planking  west  of  the  track. 

This  is  the  substance  of  the  complaint.  The  passage 
above  quoted,  which  charges  a  breach  of  duty,  is  clear  and 
unambiguous.  The  defendant  is  charged  with  a  failure  to 
repair  the  planking  west  of  the  track,  suffering  it,  by  use 
and  the  action  of  natural  causes,  to  fall  into  decay  and  thus 
become  unsafe.  This  is  the  charge  and  the  whole  charge 
— one  o£  nonfeasafice  mevelj  and  not  of  any  misfeasance — 
and  the  question  before  us  is  thus  narrowed  down  to  the  in- 
quiry whether  the  facts  alleged  in  regard  to  the  construc- 
tion and  use  of  the  way  are  sufficient  to  chaise  the  defend- 
ant with  the  duty,  as  regards  the  plaintiff,  of  keeping  the 
strip  of  planking  west  of  the  track  in  repair. 

The  general  allegation  that  it  was  the  duty  of  defendant 
to  repair,  asserts  a  conclusion  of  law  merely,  and  the  de- 
murrer ou&rht  to  have  been  sustained  unless  the  fitcts  al- 
leged  support  the  conclusion.  (Semour  vs.  Maddox^  71  E.  C. 
L.  830;  Gautret  vs.  JSgertoUj  Law  Kep.,  2  C.  P.  871.)  Do 
the  facts  alleged  show  that  the  defendant  owed  the  plaintiff 
the  duty  of  doing  what  it  is  charged  with  having  omitted 
to  do  ?  Under  the  old  rule  of  construing  a  pleading  most 
strongly  against  the  pleader  it  certainly  does  not.  It  does 
not  clearly  appear  that  the  wagon  way  in  question  is  a 
highway,  nor  that  it  existed  before  the  railway  was  laid 
down,  and  both  these  &ct8  are,  in  our  view,  essential  in  this 
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case.  The  plaintiff,  it  is  true,  coutends  that,  even  if  the 
complaint  should  be  held  to  mean  that  the  road  was  the 
property  of  the  defendant,  constructed  for  its  own  purposes, 
and  used  by  others  by  the  mere  license  of  defendant,  that 
still  enough  is  alleged  to  show  a  good  cause  of  action.  But 
to  this  we  can  not  assent.  If  the  road  belonged  to  the  de- 
fendant it  is  not  liable  to  the  plaintiff  for  a  failure  to  repair 
unless  the  road  was  provided  as  a  means  of  access  or  pass- 
age for  those  having  business  with  defendant,  and  the  plaint- 
iff was  using  it  on  such  business  {Indemaur  vs.  DameSj  Law 
Rep.,  2  C.  P.  811;  Carlton  vs.  Franconia  Cb.,  99  Mass.  216, 
and  cases  cited).  If  the  plaintiff  was  using  it  on  business 
of  his  own,  by  the  mere  license  of  the  defendant,- he  took  it 
with  all  its  imperfections.  In  such  case  it  would  be  neces- 
aary  to  allege  and  prove  some  act  of  misfeasance  on  the  part 
of  the  defendant,  such  as  placing  a  dangerous  obstruction 
on  the  road  at  night,  or  undermining  or  weakening  the  way 
{Corby  vs.  Hilly  93  E.  C.  L.  556),  or  at  least  that  the  defend- 
ant, with  the  knowledge  of  the  evidence  of  some  latent  de- 
fect in  the  way,  had  failed  to  give  warning  under  such  cir- 
cumstances as  to  indicate  malice.  (Gautrel  vs.  Egerion^  su- 
pra.)  This  complaint  fails  to  show  that  the  plaintiff  was 
using  the  road  on  business  of,  or  with  the  defendant,  or 
that  it  was  guilty  of  any  act  o( misfeasance  or  fraudulent  con- 
cealment. Neither  do  the  facts  alleged  bring  the  case  with- 
in the  principle  decided  in  Sweeney  vs.  The  Old  Colony  Road 
(10  Allen  868).  There  it  was  held  that  the  defendant  had 
invited,  allowed,  and  induced  the  plaintiff  and  others  to 
cross  its  track  at  a  certain  point  by  constructing  a  thorough- 
&re  and  stationing  a  flag-man  to  warn  all  persons  of  the  ap- 
proach of  tratne.  The  flag-man  motioned  to  the  plaintiff  to 
cross  when  a  train  was  approaching,  when — as  was  assumed 
for  the  purposes  of  the  decision — he  knew,  and  the  plaintiff 
did  not  know,  that  it  was  dangerous  to  cross.  A  new  trial 
was  afterward  granted  upon  the  ground  that  the  evidence 
did  not  establish  the  facts  assumed.  This,  however,  does 
not  detract  from  the  authority  of  the  decision,  and  its  cor- 
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reqtnesB  is. conceded.  It  stands  upon  the  same  principle  as 
some  of  the  cases  abov^e  referred  to#.  The  act  of  the  flag- 
man in  signaling  the  plaintiff  to .  erase  when  he  knew  or 
ought  to  have  known  that  it  was  dangerous^  was  a  misfeas* 
ancA  for  which  his  employer  was. held  responsible.  There 
is  nothing  in  the  case  to  countenance  the  notion  that  the* 
n^^ire  construction  of  a  road--^dapting  it  to  the  purposes  of 
traiiMt-x^renders  the  owner  liable  for  a  failure  to  repair  to  > 
every  person  who  is  permitted,  without  remonstrance^  to 
use  it..  The  case  of  Bobbins  vs^  Jones  (109  E.  C.  L,  2;k2l) 
is  distinctly  to  the  conteaiy^ 

Oar  oonclusion  i9p  that .  on  the  assamprion  that  the  road, 
here  in  question  was  the  property  ol  the  defendant,  ,tbe  coai^ 
plaint  fails  to  state  a  cause  of. action.. 

But  the  rule  of  construing  {^leadings  most  strongly  against . 
the  pleader  has  been  replaced  in  this  State  by  the  more 
liberal  rule  prescribed  in  Section  70  of  the  Practice  Act  (C* 
L.  1133).  This  section  is  the  same  as  Section  159  of  the  New 
York  Code.  The  result  of  the  decisions  in  that  State  seems 
to  be  that  on  a. general  demurrer  the  allegations  of  a  oom-^ 
plaint  will  be  construed  as  liberally  in  favor  of  the  pleader 
as,  before  the  code,  they  would  have  been  construed  after  a 
verdict  for  the  plaintiff  That  is,  they  will  be  construed  in 
such  a  sense  as. to  support. the  cause  of  action  or  the  defense^ 
(Moak*s  Van  Santword's  PL  3  ed«  side  page  771  ei  8eq.  and 
cases  cited.)  In  this  State  a  similar  doctrine  has  been  de- 
clared in  State  vs.  Central  Padflo  Co.  (7  Nev.  103). 

Applying  this  rule  of  constructibn  to  the  allegations  of  thid 
complaint,  it  may  be  held  to  mean  that  the  way  in  question 
was  the  private  way  of  some  person  other  than  the  defendant 
or  that  it  was  a  highway. 

If  it  was  a  private  way  of  some  person  other  Ihan  the  de-  • 
f endant,  the  defendant  may  or  may  not  have  been  obliged  to 
keep  the  crossing  in  repair,  according  to  circumstances.  II 
it  was  obliged  to  keep  it  in  repair  for  the  owner  probabty  it 
would  be  liable  for  a  failure  to  repair  not  only  to  the  owner, 
but  to  any  person  using  it  on  bu«ines8  with  the  owner  or  on 
business  of  his  own  with  the  owner's  permission.    But  there 
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is  nothing  in  the  complaint  to  show  that  it  was  the  defend- 
ant's duty  to  repair  the  crossing  if  it  was  a  private  way,  and 
nothing  to  show  that  the  plaintiff  was  one  of  those  who  had 
a  right  to  claim  the  fulfillment  of  such  duty  if  it  existed. 

If  it  was  a  highway  in  use  by  the  public  before  the  rail- 
way was  laid  down,  then  it  was  the  duty  of  the  defendant,  as 
to  all  the  world,  to  restore  and  preserve  that  part  of  the  road 
occupied  by  it  in  such  condition  as  to  afford  a  safe  and  con- 
venient passage  for  wagons  and  teams.  Having  planked  the 
track,  the  defendant  would  have  been  bound  to  exercise 
ordinaiy  care  in  keeping  the  planking  safe.  This  obligatioQ 
exists  probably  independently  of  any  statute,  but  if  not,  it  is 
clearly  imposed  by  the  statute  of  this  State.  (C.  L.  Sec. 
3442.)  It  may  or  may  not  have  been  necessary,  in  order  to 
make  a  safe  crossing,  to  extend  the  planking  upon  the  land 
of  the  defendant  west  of  the  track ;  but  whether  it  was  or 
not,  the  defendant  was  bound  to  keep  it  in  repair  to  its  full 
width.  The  persons  who  had  occasion  to  pass  over  it  could 
not  be  expected  to  know  exactly  what  portion  of  the  plank- 
ing covered  the  original  roadway  and  what  portion  extended 
beyond  it.  The  whole  of  it  was  held  out  to  the  public  as  a 
part  of  the  crossing  which  it  was  the  defendant's  duty  to 
furnish,  and  it  was  liable  for  a  defect  existing  in  any  part 
through  its  fault  or  negligence.  The  principle  upon  which 
such  liability  would  rest  is  the  ground  of  the  decision  in 
EUioU  vs.  Pray  (10  Allen,  378) ;  Carlton  vs.  Franoonia  Com- 
pany (99  Mass.  216).    *    *    * 

There  is  no  construction  of  this  complaint  which  shows 
any  cause  of  action  against  the  defendant  unless  it  is  held  to 
mean  that  the  track  was  laid  upon  a  highway.  Allowing  it 
that  construction  it  does  show  a  cause  of  action,  and  upon 
that  ground  alone  the  judgment  of  the  District  Court  is  re- 
versed, with  directions  to  overrule  the  demurrer,  with  leave 
to  the  defendant  to  answer. 

We  concur : 

Leonabd,  J. 
Hawlsy,  0.  J. 
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Unwritten  Opinions. 

SUPBEICB  OOUBT  OF  CaLIFOBNIA— JCLY  TeBIC. 


Gharhy  vs.  Werner^  6056. — ^This  was  a  contest  arising  out  of 
objections  made  to  admitting  to  probate  the  will  of  David 
Gharkj,  upon  the  ground  of  habitual  intemperance,  which 
rendered  him  incapable  of  making  a  wiU,  and  that  when  he 
signed  the  will  he  was  of  unsound  mind. 

The  question  of  sanity  was  submitted  to  a  jury  which  found 
that  the  deceased  was  sane.  Many  exceptions  were  taken  to 
the  ruling  of  the  court  excluding  testimony  tending  to  show 
the  condition  of  the  deceased's  mind,  the  character  of  his  as- 
sociations, and  his  general  incompetency. 

Objections  were  taken  to  instructions  concerning  the  at- 
testation. 

The  will  was  admitted  to  probate. 

Judgment  reversed. 

Wood  vs.  Jackson^  5949. — This  case  involved  the  question 
of  tender.  The  court  found  that  the  defendant  had  tendered 
the  exact  amount  of  money  due  in  good  faith,  free  from 
cenditions,  and  that  he  was  able  and  willing  to  pay;  that  he 
oflFered  to  give  plaintiff  a  check  or  money  (but  the  check 
nor  the  money  was  actually  produced),  and  that  the  only 
objection  by  the  plaintiff  was,  that  the  offer  was  not  suffi- 
cient in  amount.  That  plaintiff  refused  to  accept  the  offer, 
and  dispensed  with  the  actual  production  of  the  money,  and 
agreed  that  said  offer  should  be  treated  as  if  the  money  had 
been  actually  produced  and  tendered.  JSaid  offer  of  defend" 
ant  was  not  in  writing. 

The  court  gave  judgment  for  $15,000  and  interest  from 
the  commencement  of  the  action  to  the  entry  of  the  judgment  at 
the  rate  of  one  per  cent,  per  month^  compounded^  and  $400 
counsel  fees. 

Defendant  assigns  the  allowance  of  interest  and  counsel 
fees  as  error. 

Affirmed. 


Mxixt  ^u»t  ^m  fjatttnal 


Vol.  2.  October  19,  1878.  No.  8. 

Current  Topics. 

The  Supreme  Court  is  now  holding  its  session  at  Los  An- 
geles. We  have  made  all  neoei^ary  arrangements  for  an 
early  procurement  and  publication  of  the  decisions  rendered 
while  holding  that  term. 

We  have  given  much  of  our  space  this  week  to  the  publi- 
cation of  the  recent  decision  by  Judge  Sawteb,  of  the  U.  S. 
Circuit  Court,  in  the  case  of  French  vs.  Edwards.  The  case 
is  a  very  important  one  and  mil  be  found  interesting  and 
valuable. 

In  Thompson  vs.  Boyle  (18  Alb.  L.  J.  290),  it  was  recently 
held  by  the  Supreme  Court  of  Pennsylvania  that  the  value 
of  the  services  of  a  lawyer  in  a  given  case  may  be  shown  by 
the  testimony  of  lawyers  as  to  the  value  of  services  of  coun- 
sel, under  circumstances  of  general  similarity  to  those  under 
which  the  services  in  question  were  rendered. 

In  People  ex  reL  Murray  vs.  Justices  of  Special  Sessimis 
(New  York  Court  of  Appeals),  it  was  recently  decided  that 
''the  trial  by  jury  in  all  cases  in  which  it  has  been  hereto- 
fore used  shall  remain  inviolate  forever,"  does  not  apply  to 
petty  offenses  triable  before  a  Court  of  Special  Sessions. 

Relator,  who  was  tried  before  a  police  justice  in  New  York 
City  for  an  assault  and  battery,  elected  to  be  tried  by  the 
Special  Sessions;  gave  bail  to  appear  at  such  court  for  trial; 
appeared,  and  was  tried  by  the  court  without  a  jury  without 
objection,  and  was  convicted.  Held:  (1)  that  relator  had  not 
a  right  to  a  jury  trial  which  could  not  be  waived;  (2)  that  by 
giving  bail  the  court  did  not  lose  jurisdiction;  and  (3)  that 
his  trial  and  conviction  were  not  error. 
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Supreme  Court  of  California. 

July  Tebm. 


[No.  6,687.] 

[Filed  October  5,  1878.] 
SNOW,  Appellant,  vs.  KIMMER,  Eespondent. 

Contracts  iw  Violation  of  thb  Pre-bmption  Laws  Void.— Where  an  answer, 
in  defense  of  an  action  for  trespass,  avers  that  the  defendants  were  in  posses- 
sion by  Tirtue  of  a  verbal  agreement  between  the  plaintiff  and  the  defendants, 
that  the  defendants  would  make  no  opposition  to  the  plaintiff  pre-empting  the 
land  in  dispute,  the  plaintiff  agreeing  to  immediately  convey  said  land  to  defend- 
ants for  mining  purposes,  he  retaining  title  for  agricultural  purposes ;  and  that 
under  eaid  agreement  the  defendants  had  permitted  the  plaintiff  to  pre-empt  the 
same.  Held:  that  such  an  agreement  is  in  violation  of  the  pre-emption  laws 
of  the  United  States,  and  constitutes  no  defense  to  the  action. 

Appeal  from  Eleventh  District  Court,  El  Dorado  County. 

This  decision  was  made  upon  a  rehearing.  A  former  de- 
cision was  rendered  affirming  the  judgment  of  the  court  be- 
low, on  the  grounds  of  adverse  possession  in  the  defendant, 
the  action  being  brought  in  trespass.  (P.  C.  L.  J.,  Yol.  1, 
page  94.)  In  their  petition  for  rehearing,  the  appellant  asks 
the  court  to  consider  their  demurrer  to  portions  of  the  de- 
fendant's answer,  claiming  that  the  same  should  have  been 
sustained  because  the  agreement  therein  alleged  was  in  vio- 
lation of  the  pre-emption  laws  of  the  United  States,  Section 
2262.  Said  section  requires  a  pre-emptor,  before  being  al- 
lowed to  enter  lands  in  dispute,  to  make  affidavit  that  he  had 
not,  directiy  or  indirectly,  made  any  agreement  or  contract 
with  any  person  by  which  the  title  he  might  acquire  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  ex- 
cept himself;  and  that  any  grant  made  by  him  prior  to  the 
affidavit,  except  to  a  bona  fide  purchaser  for  valuable  consid- 
eration, shair  be  void. 

The  portion  of  the  answer  demurred  to  and  considered  by 
the  appellate  court  was  in  words  to  this  effect :    That  the 
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plaintiff,  being  desirous  of  pre-empting  a  forty-acre  tract  of 
land  for  agricultural  purposes,  and  knowing  he  could  not  do 
so  without  opposition  from  the  defendants,  he  entered  into 
a  verbal  contract  whereby  the  plaintiff  agreed  that  if  they 
(the  defendants)  would  not  oppose  him,  and  permit  him  to 
get  a  patent  from  the  United  States  for  the  same,  he  would 
immediately,  on  receiving  such  patent,  convey  to  said  de- 
fendants all  the  gravel,  or  bottom,  of  said  tract  for  mining 
purposes.  And  the  defendants  aver  that  they  did  not  oppose 
said  plaintiff  in  procuring  such  patent,  but  permitted  him  to 
apply  for  and  procure  the  same.  And  the  defendants,  be- 
lieving the  plaintiff  would  act  in  good  faith  under  said  agree- 
ment, have  held  possession  of  said  tract  under  said  agree- 
ment ever  since,  and  incurred  great  expense  in  tunneling  the 
same,  etc. 

Charles  F.  Irwin,  for  appellant. 
George  G.  Blanchard,  for  respondent. 

Per  Curiam. 

That  portion  of  the  answer  which  was  demurred  to,  pre- 
sents no  defense  to  the  action.  The  agreement  therein  set 
up  was  in  violation  of  the  pre-emption  laws  of  the  United 
States,  and  was  therefore  illegal  and  void.  The  demurrer 
ought  to  have  been  sustained. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  court  below  to  sustain  the  demurrer. 


FNo.  10.359.J 

[Filed  October  5,  1878.] 
PEOPLE  EX  REL.  SMITH  vs.  KEYSER. 

Cniumkh  Law— Bill  op  Bxobptioks— When  mat  bb  Settled. — A  defendant 
may  appeal  ft  om  a  judg;inent  without  having  made  a  motion  for  new  trial,  and 
on  the  appeal  ma}^  rely  upon  any  of  the  grounds  mentioned  in  Section  1170  of 
the  Penal  Code ;  and  in  such  case,  he  must  have  a  bill  of  exceptions  settled,  as 
provided  in  Section  1171.  The  defendant  may,  instead  of  appealing  from  the 
judgment,  move  for  a  new  trial  on  any  of  the  grounds  mentioned  in  Section 
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• 

1181 ;  and  if  the  motion  it  denied,  may  present  the  draft  of  n  bin  of  ezcepdonsy 
and  hare  the  same  eettled,  aa  proTided  in  Seotion  1174.  It  is  not  provided  in 
the  Code»  that  the  motion  for  a  new  trial  most  be  heard  upon  a  bill  or  bills  of 
exception.  After  the  denial  of  the  motion,  the  defendant  may  present  the  draft 
of  a  bill,  and  it  may  contain  any  of  the  groanda  relied  upon  fov  a  new  triaL 

Appeal  from      ■        District  Court, County. 

liie  facts  appear  in  the  opinion. 

Per  Curiam. 

In  the  action  of  Tht  People  ts.  SmUh,  the  verdict  was  ren- 
dered on  the  23d  day  of  December,  1877,  and  a  motion  for  a 
new  trial  was  made  by  the  defendant  on  the  18th  day  of  Jan- 
uary, 1878,  and  on  that  day  the  motion  was  denied.  On  the 
same  day  the  court  ordered  that  forty  days  be  allowed  **  in 
which  to  file  bill  of  exceptions;"  and  on  or  about  the  first 
day  of  March,  1878,  the  Judge  of  the  court  ordered  that  the 
time  be  extended  to  and  including  the  18th  day  of  March, 
1878,  within  which  to  present  the  bill  of  exceptions.  On  the 
last  named  day  the  draft  of  a  bill  of  exceptions  was,  upon 
notice  to  the  District  Attorney,  presented  to  the  Judge  for 
settlement,  but  the  court  refused  to  settle  the  same,  on  the 
ground  that  it  should  have  been  presented  within  the  time 
allowed  by  the  Penal  Code,  after  the  trial. 

We  are  of  the  opinion  that  the  bill  of  exceptions  ought  to 
have  been  settled  by  the  Judge.  The  defendant  may  appeal 
from  the  judgment,  without  having  made  a  motion  for  a  new 
trial;  and  on  the  appeal  he  may  rely  upon  any  of  the  grounds 
of  exception  mentioned  in  Section  1170  of  the  Penal  Code, 
and  in  such  case  he  must  have  a  bill  of  exceptions,  settled 
as  provided  in  Section  1171.  The  defendant  may,  instead  of 
appealing  from  the  judgment,  move  for  a  new  trial  on  any 
or  all  the  grounds  mentioned  in  Section  1181;  and,  if  the 
motion  be  denied,  may  present  the  draft  of  a  bill  of  excep- 
tions, and  have  the  same  settled  as  provided  in  Section  1174. 
It  is  not  provided  in  the  Code  that  the  motion  for  a  new  trial 
must  be  heard  upon  a  bill  or  bills  of  exception;  and,  al- 
though it  may  not  be  deemed  improper  practice  to  present, 
on  the  hearing  of  the  motion,  bills  of  exception  covering  all 
the  grounds  of  the  motion,  except  that  of  n^wly  discovered 
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evidence,  jet  it  is  tinnecessary  to  do  so,  and  the  motion  may 
be  heard  without  any  bill  of  exception.  After  the  denial  of 
the  motion,  the  defendant  may  present  the  draft  of  a  bill, 
and  it  may  contain  any  of  the  grounds  upon  which  the  de- 
fendant relied  for  a  new  trial;  and  it  should  contain,  also,  so 
much  of  the  evidence,  proceedings,  and  decisions  as  may  be 
necessary  to  explain  such  ground!  ;nd  no  more.  If,  for  in- 
stance,  one  ground  of  the  motion  be,  that  the  court  erred  in 
the  decision  of  a  question  of  law,  and  the  particular  alleged 
error  relied  upon  be  the  exclusion  of  certain  testimony,  the 
bill  should  set  out  the  offered  testimony,  its  exclusion,  and 
the  exception  to  the  decision,  and  so  much  of  the  testimony 
and  proceedings  in  the  case  as  may  be  necessary  in  order  to 
give  point  to  the  exception.  An  exception  to  such  alleged 
error,  and  aU  the  matters  required  to  be  stated,  in  order  that 
a  review  of  the  error  may  be  had,  may  be  set  forth  in  a  bill 
of  exceptions  to  the  order  denying  the  motion  for  a  new  trial. 
And  the  same  is  true  of  the  oUier  grounds  of  the  motion. 

It  appears,  by  the  petition,  that  the  time  for  presentation 
of  the  draft  of  the  bill  of  exceptions  to  the  order  denying 
the  new  trial  in  the  case  above  mentioned,  had  been  duly  ex- 
tended by  the  court  or  the  Judge,  up  to  the  time  when  it  was 
presented  for  settlement. 

Mandate  ordered. 


[No.  6,123.] 

QPiled  October  1, 1878.] 
MEROUX,  Appellant,  vs.  WEBER,  Respondent. 

Jurisdiction  of  Bistbiot  CorBTS.— The  District  Court  haa  jurisdiction  to  render 
a  decree  enforcing  a  vendor's  lien,  and  its  jurisdiction  is  not  dependent  upon 
the  question  whether  all  thoae  who  might  have  been  bound  by  the  decree  were 
parties  to  the  action. 

loiM .~-So  where  a  decree  was  made  by  a  District  Court  enforcing  a  vendor's  lien  for 
balance  of  purchase  money  due  from  a  deceased  person,  and  there  being  no  ad- 
mioistration  on  the  estate  of  said  deceased,  and  the  minor  heirs  having  been 
made  parties  defendant,  and  appearfaig  by  guardian  <td  Htem,  such  decree  is 
valid,  and  the  said  minors  are  bound  by  it  Such  a  decree  does  not  operate  to 
deprive  the  Probate  Court  of  the  power  to  subject  the  property  to  administra- 
tion in  the  usnal  manner,  as  belonging  to  the  estate  of  said  deceased. 
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Appeal  from  the  Fifth  District  Court,  San  Joaqain  County. 

This  is  an  action  in  ejectment  brought  by  plaintiff,  who  is 
the  heir  of  his  deceased  father  through  whom  he  claims  title. 
His  father  purchased  the  land  in  controversy  from  the  re- 
spondent, paying  a  portion  of  the  purchase  money  and  giving 
his  note  for  the  balance.  The  father  died  intestate.  No  ad- 
ministration was  ever  had  on  his  estate. 

The  respondent  brought  his  action  in  the  District  Court 
upon  the  note  asking  for  a  judgment  and  foreclosure  of  a 
vendor's  lien  on  the  land.  To  this  suit  the  widow  and  the 
plaintiff  in  this  action,  who  was  an  infant,  were  made  parties 
defendant.  No  appearance  was  made  by  the  widow,  and  a 
guardian  ad  litem  was  appointed  to  represent  the  infant  who 
appeared  and  contested  the  claim  of  the  respondent. 

The  District  Court  gave  judgment  for  the  plaintiff  in  that 
action  (the  respondent  in  this),  and  the  lands  were  sold  to 
satisfy  the  vendor's  lien,  and  the  respondent  became  the  pur- 
chaser. 

On  attaining  his  majority,  the  appellant  brings  this  action. 
The  court  below  gave  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

Terry,  McKinne  &  Terry,  for  appellant. 

W.  L.  Dudley  and  J.  B.  Hall,  for  respondent. 

Peb  Curiam. 

The  plaintiff  claims  title  to  the  real  estate  in  controversy, 
by  succession  as  one  of  the  heirs  of  his  deceased  father. 
There  was  no  administration  upon  the  estate  of  Meroux,  de- 
ceased. The  defendant  claims  title  under  a  decree  of  the 
District  Court,  declaring  and  enforcing  a  vendor's  lien  in  an 
action  brought  by  the  present  defendant  against  the  present 
plaintiff  and  the  others  who  claimed  title  by  s'uccession  from 
Meroux,  deceased. 

That  decree  is  not  void.  That  court  had  jurisdiction  of 
the  parties  and  the  subject  matt<er  of  the  action,  and  also  to 
declare  and  enforce  a  vendor's  lien ;  and  its  jarisdiction  in 
that  respect  is  not  dependent  apon  the  question  whether  all 
those  who  might  have  been  bound  by  the  decree  were  parties 
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to  the  action.  The  title  upon  which  the  plaintiff  now  relies 
y^'HS  before  the  court  in  that  action,  and  was  charged  with 
the  lien ;  and  the  decree,  so  far  as  it  affected  the  plaintiff's 
title  by  succession,  is  valid.  There  would  be  more  force  in 
the  objection  to  the  decree,  if  the  decree  could  be  held  to 
operate  so  as  to  deprive  the  Probate  Court  of  the  power  to 
subject  the  property  to  administration  in  the  usual  manner, 
as  belonging  to  the  estate  of  Meroux,  deceased ;  but  there 
is  no  ground  upon  which  such  an  effect  could  be  attiibuted 
to  the  decree. 

Judgment  affirmed.     Bemittitur  forthwith. 


United  States  Circuit  Court, 

Ninth  Cibcoit,  District  of  Californu. 


IRA  G.  FRENCH  vs.  THOMAS  EDWARDS  et  al. 

1.  C0KFBS8IOK  OP  Judo MENT.— Under  the  Statute  of  California  of  1850  (Sut.  1850, 

4o4,  Sec.  293),  authoriziuj;  an  entry  of  jud.cRient  upon  confe<8ion  without  ac- 
tion, the  statement  required  must  he  signed  hy  the  party  in  person;  and  a  judg- 
ment entered  upon  a  statemeut  signed  hy  the  defendant's  attorney  in  the  case 
is  void. 

2.  Same.— Where  the  judgment  under  suid  act  was  entered  upon  a  statement  signed 

by  two  of  the  defendants  in  person,  and  by  the  attorney  of  the  tliird,  held:  that 
the  consent  of  those  signing  was  only  that  judgment  might  be  entered  against 
all;  and  as  there  was  no  authority  to  enter  judgment  as  to  the  third  party,  the 
judgment  was  unauthorized  and  void  as  to  alL 

3.  Sale  Under  Satisfied  Judgment  VuID.— Where  an  execution  is  issued  upon  a 

judgment  and  returned  satisfied,  and  the  judgment  creditor  afterward  assigns 
the  judgment  to  one  of  the  principal  judgment  debtors,  a  sale  of  the  co-defend- 
ants* property  upon  a  second  execution,  issued  at  the  instance  of  the  assignee 
of  the  judgment,  is  void. 

4.  Judgment — ^Bst-  ppbl.— French  sued  Edwards  to  recover  land,  and  there  was  a 

trial,  and  judgment  for  defendant  Afterward,  French  conveyed  the  land  to 
Vance,  who  ?ued  Edwards  to  recover  the  same  land.  Edwards  tet  up  as  a  de- 
fen-e,  by  way  of  estoppel,  tlie  prior  judgment  a.ainst  French,  and  subsequent 
conveyance  to  Vance,  and  the  court  found  the  matter  of  estoppel,  and  gave 
judgment  for  d<  fendant  solely  on  that  ground.  Afterward,  said  first  judgment 
in  French  vs.  Edtearda  was  rev  rsed  on  writ  of  error,  and  the  cause  remanded 
for  a  new  trial;  whereupon  French,  having  amended  hij  complaint,  Edwards, 
in  hia  answer  thereto,  alleged  a  conveyance  from  Vance  to  Reynolds  with  no* 
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tlce  of  Yanee'M  Judgment;  that  Reynolds  !•  nov  inoaeeatms:  this  sctian  for  his 
own  benefit,  and  in  turn  set  up,  by  way  of  estoppel,  the  said  conTeyanoe  to 
Vsnce,  and  judgment  in  Vance  t^,  Edward*.  Held:  that  the  vacation  of  the 
judgmt  nt  in  French  vs.  Edward*^  after  the  judgment  in  Vance  vs.  Edwardt, 
which  was  based  lolely  on  the  first  judgment,  removed  the  raaiter  of  estoppel, 
and  that  the  judgmeut  in  Vance  vs.  Edwards  oonbtituted  no  defense  to  the  a4>- 
tion. 

5.  Tbust  Estatb— ExBOirrtOK  Salb.— A  traet  of  land  was  conveyed  to  Vanee* 

Sneath,  and  Melvin,'*Tru8tees  of  the  Sutter  Land  Company,"  an  unincoiponted 
association  of  more  than  thirty  persons,  Vance  and  Sneath  being  members.  A 
judgment  for  a  debt  of  the  assuciati  n  having  bet^n  recovered  in  an  action  to 
which  all  the  members  individually,  tnelading  Vanee  and  Sneath,  were  parlies 
defendant,  all  of  whom  appeared,  an  execution  was  issued  thereon,  and  the  said 
land  sold.  Held:  that  Vance  and  Sneath  had  an  undivided  interest  in  both  the 
legal  and  beneficial  estate  in  the  land,  abd  that  their  interest  at  least  passed  by 
the  sale. 

6.  Ebcoybrt  of  Entxrb  Land  bt  Co-tbnant.— The  holder  of  an  undivided  interest 

in  land  under  the  laws  of  California  may  recover  the  entire  land,  as  against  all 
parties,  except  his  co-tenants. 

7.  Ambndino  Rbtu&n— Tax  Salb. — ^Under  a  decree  for  taxes,  the  Sheriff  sold  a 

large  tract  of  land,  and  made  a  return  that  he  sold  to  the  "  higheU  bidder,'^ 
where  the  law  required  a  sale  of  the  emallett  quantity  that  any  party  would  take 
and  pay  the  taxee  and  eoate.  Six  months  were  allowed  by  law  for  redemption, 
at  the  expiration  of  which  time  the  Sheriff  executed  a  d^'ed,  which  recited  a 
sale  to  the  highest  bidder.  In  an  action  by  the  gran  ee  on  the  tax  deed  to  re- 
cover the  land,  it  having  been  held  that  the  sale  appeared  upon  the  face  of  the 
return  and  deed  to  be  void,  the  ex-Sheriff,  six  years  after  the  sale,  by  diredion 
of  the  court,  amended  hid  return  showing  a  valid  sale,  and  afterward  executed  a 
new  deed  corresponding  with  tbe  amended  r<;tum.  Held:  1.  Ttiat  the  original 
return  was  made  in  the  regular  course  of  the  Sheriff's  duty,  and  was  the  proper 
and  only  record  evidence  of  the  mode  of  sale,  and  that  it  showed  a  void  -ale  ft-om 
which  ther«  was  no  necessity  to  redeem.  2.  That  the  owner  of  the  property 
Wds  not  bound  to  aseeitain  the  mode  of  sale  from  any  other  source,  and  had  ii 
right  to  rely  upon  the  truth  of  the  record  thus  made.  3.  That  the  ex-Sheriff 
could  not  years  after  the  expiration  of  the  time  for  redempti  n  amend  his  re- 
turn 80  as  to  show  the  sale  to  be  valid,  which  before  appeared  upon  the  record  to 
be  void,  and  thereby  and  by  his  reliance  upon  a  fal«e  record  cut  the  ownor  off 
from  his  right  of  redemption. 

8.  Pbesumption— Tbcst.— The  presumption  of  a  reconveyance  of  lands  conveyed  in 

trust,  after  it  becomes  impossible  to  execute  the  trust,  arising  under  the  condi* 
tions  of  this  case  as  stated  in  French  vs.  Edwarde  (21  Wal.  147),  is  a  conclusive 
presumption. 

Bawieb,  Cironit  Judge. 

The  plaintiff  has  title  unless  it  has  been  cut  off  in  some 
one  of  the  several  modes  suggested  by  defendants.  None  of 
the  defendants  claim  title  except  Lincoln,  who  claims  through 
a  sale  and  Sheriff's  deed  under  a  judgment  for  taxes.  He 
has  no  other  title.    If  this  fails,  then  he,  as  well  as  the  other 
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defendanta,  claims  as  thai  ihs  title  is  oatstandisg  in  other 
parties. 

1.  The  Millikeii  title  relied  on  bj  defendants  is  manifestly 
Yoid. 

The  judgment  by  confession  entered  in  1850,  under  which 
Milliken  purchased  at  Sheriff's  sale,  conceeding  the  proceed- 
ing to  be  in  due  form  in  other  particulars,  was  not  entered 
upon  a  statement  made  by  the  defendants  as  required  by  the 
statute.  (Stat.  1850,  454,  Sec.  293.)  The  statute  evidently 
contemplates  a  statement  signed  by  the  party  in  person 
against  whom  judgment  is  authorized  to  be  entered  without 
action.  In  this  case  one  of  the  defendants  did  not  sign  the 
statement,  but  it  was  signed  by  a  person  purporting  to  sign 
as  his  attorney.  Those  who  did  sign,  consented  to  a  judg- 
ment against  all  not  against  thenwelvea  cdone.  This  point  has 
been  decided  by  the  Suprema  Court  of  the  State  in  a  case 
arising  under  tiie  same  statutes  (Chapin  ys.  Thompson^  20 
Gal.  687-8.)  But  if  valid,  an  execution  was  issued  and  re- 
turned satisfied.  That  satisfied  the  judgment.  Some  six 
months  afterward^  the  plaintiff  assigned  the  satisfied  judg- 
ment to  one  of  the  principal  defendants,  who  thereupon  had 
another  execution  issued,  and  sold  thereunder  the  interest  of 
his  co-defendant  in  the  premises  in  controversy  to  Milliken. 
Such  a  sale  under  a  satisfied  judgment  could  not  affect  the 
title.  It  does  not  appear  that  the  holders  of  the  Milliken 
title  themselves  even  claim  any  interest  in  the  land. 

2.  As  to  the  matter  set  up  as  res  ad/tuMcaia, 

The  defendants  in  this  case  had  judgment  in  1867.  After- 
ward the  plaintiff,  French,  conveyed  to  Yance,  who  brought 
suit  to  reeover  the  premises  against  the  same  defendants. 
They  set  up  as  one  defense  by  way  of  estoppel  the  said  judg- 
ment recovered  in  this  case  in  1867,  and  tixo  court  held  the 
plaintiff  to  be  estc^ped  by  said  judgment.  Afterward,  French 
sued  out  a  writ  of  error  upon  tixe  said  judgment  in  this  case 
of  1867,  and  it  was  thereupon  reversed  at  the  December  term 
1871.  (13  Wal.  506.)  The  case  having  been  remanded  to  this 
court  for  new  trial  numerous  other  proceedings  were  had, 
and  the  plaintiff,  havixig  in  1877  amended  his  complaint^  the 
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defendants  in  their  answer  thereto  alleged  that  Yance,  since 
the  said  judgment  in  Vance  vs.  Edwards,  had  conveyed  to 
Bejnolds  who  took  with  notice  of  said  judgment ;  that  the 
action  is  now  being  prosecuted  for  the  benefit  of  said  Rey- 
nolds, and  then  set  up  in  turn  as  one  defense  the  baid  judg- 
ment in  Yance  against  these  defendants  by  way  of  estoppel 
against  further  litigation  herein,  which  judgment  rested 
solely  on  the  former  judgment  in  this  case  which  had  in  the 
meantime  been  reversed  as  stated ;  and  this  is  the  matter  ad- 
judged now  relied  on.  The  question  on  this  point  is  pre- 
cisely the  same  as  when  presented  to  this  court  on  motion 
for  leave  to  file  a  supplemental  answer  setting  up  the  Yance 
judgment.  X  am  entirely  satisfied  with  the  view  I  took  on 
that  motion,  and  content  myself  with  referring  to  the  decis- 
ion then  rendered  reported  in  4  Sawyer,  126. 

3.  As  to  the  Martin  and  Lynch  trust.  I  regard  the  decis- 
ion in  thifi  case,  reported  in  21  Wal.  150,  as  indicating  the 
opinion  of  the  Supreme  Court  to  be  that  the  presumption 
arising  upon  the  facts  stated  is  an  indisputable  or  conclusive 
presumption.  It  must  have  been  evident  to  the  court  that 
there  had  in  fact  been  no  reconveyance,  and  the  court  would 
scarcely  have  sent  the  case  back  on  that  point  under  these 
circumstances,  if  it  had  not  deemed  the  presumption  con- 
clusive. The  presumption  in  this  class  of  cases  is  either  con- 
clusive or  useless ;  and  if  useless,  it  might  as  well  not  be  in- 
dulged. The  ends  of  justice  in  such  cases,  doubtless  require 
the  presumption,  but  if  so,  they  require  it  to  be  indisputable. 
I  shall  therefore  act  upon  that  view.  I  have,  however,  at  the 
request  of  the  defendant,  and  upon  testimony  admitted 
against  the  objection  and  exception  of  the  plaintiff,  found  the 
fact  upon  the  evidence  that  no  reconveyance  was  actually 
executed.  It  is  a  fact  in  the  case,  and  the  defendants  are 
entitled  to  have  it  found  in  this  special  verdict,  so  that  they 
may  have  the  benefit  of  it,  if  I  have  misapprehended  the  views 
of  the  Supreme  Court  as  to  the  character  of  the  presumption 
arising  in  the  case. 

4.  As  to  the  alleged  Sutter  Land  Company  Trust.  The 
Sutter  Land  Company  was  an  unincorporated  company,  con- 
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sisting  of  more  than  thirty  members.  A  conveyance  to  the 
larger  portion  of  the  premises  in  controversy  had  been  made 
to  Yance,  Sneath,  and  Melvin,  as  trustees  for  the  Sutter 
Land  Company.  In  1858,  one  Pettitt  brought  an  action 
against  the  members  of  the  Sutter  Land  Company  for  a  debt 
due  from  the  association,  making  all  the  members  individu- 
ally parties,  and  all  answered.  Vance  and  Sneath  were  two 
of  the  trustees,  and  were  also  parties  defendant  to  the  suit 
as  members  of  the  -company.  A  judgment  was  obtained  and 
the  property  standing  in  the  names  of  Vance,  Sneath,  and 
Melvin,  sold  under  an  execution  issued  upon  the  judgment. 
All  the  title  acquired  under  these  proceedings  became  vested 
in  the  plaintiff  before  the  commencement  of  this  suit.  Two 
of  the  three  parties  vested  with  the  legal  title,  Vance  and 
Sneath,  and  all  the  beneficiaries  were  parties  to  the  suit. 
There  being  no  corporation,  Vance  and  Sneath  had  undivided 
interests  in  both  the  legal  and  equitable  title  to  the  land 
which  was  sold,  and  their  interest,  at  least,  passed  by  the 
judgment  and  sale,  and  this  is  sufficient  in  this 'State  to  en- 
able the  successor  to  their  interest  to  recover  against  all  the 
world  except  their  co-tenants.  I  think,  also,  under  such  a 
state  of  facts  the  entire  legal  title  which  was  vested  in  Vance 
and  Sneath,  and  the  entire  beneficial  interest  in  the  whole, 
passed. 

The  evidence  shows  that  the  enterprise  of  the  Sutter  Land 
Company  was  long  since  abandoned,  and,  although  Sneath 
and  Melvin  and  the  Secretary  of  the  company  were  examined 
as  witnesses  by  defendants,  it  does  not  appear,  nor  am  I 
aware,  that  any  of  the  association  now  claim  title  for  them- 
selves, or  that  they  ever  have  since  the  sale  under  said  judg- 
ment, claimed  any  interest  in  said  premises ;  and  none  of  the 
defendants  connect  themselves  with  that  title. 

6.  As  to  the  tax  title.  After  the  reversal  of  the  judg- 
ment by  the  decision  reported  in  13  Wallace,  606,  on  the 
ground  that  the  tax  deed  originally  executed  is  void  upon  its 
face,  the  defendant,  Lincoln,  on  June  11,  1872 — more  than 
six  years  after  the  sale  and  return — ^procured  an  ex  parte 
order  of  the  State  District  Court  directing  the  ex-Sheriff  to 
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amend  his  return  to  the  order  of  sale  in  tlie  tax  sale,  so  as  to 
show  that  the  Sheriff  sold  the  least  quondUy  of  land  that  any 
party  would  take  and  pay  the  taxes  and  oosts^  instead  of 
showing  a  sale  to  the  highesi  bidder ^  as  the  return  was  origin- 
ally made ;  and  the  ex-Sheriff  thereupon  amended  his  return 
in  accordance  with  said  order* 

On  the  same  day  he  executed  and  delivered  to  Lincoln  an- 
other deed  in  which  he  recited  the  facts  as  stated  in  the 
amended  return. 

The  defendants  thereupon  filed  supplemeciial  answers  set- 
ting up  the  title  thus  acquired  by  defendant,  Ldncoln,  through 
the  corrected  return  and  new  deed,  amce  &b  former  triaL 
Plaintiff  claims  on  theaae  hand,  thatwh^i  the  Sheriff  made 
his  return,  executed  and  delivered  his  deed  in  accordance 
therewith,  and  went  out  of  office,  his  power  was  exhausted ; 
and  tiiat  even  if  he  could  amend  his  return  by  statmg  omitted 
acts,  and  make  a  new  deed  supplying  corresponding  defects, 
he  could  not  am^nl  by  falsifying  facts  before  returned,  And 
make  a  new  deed  reciting  facts  znconsistent  with  his  recitals 
in  his  first  deed.  On  the  other  hand  it  is  insisted  that  &e 
return  can  be  amended  ao  as  to  eorrect  errcncs  in  any  partictt- 
lars,  and  new  deeds  be  made  correct  in  fact  in  their  recitals 
at  any  distance  of  time ;  and  many  ftuthorities  are  cited  to 
sustain  this  view. 

The  current  of  authorities  undoubtedly  snstams  the  general 
proposition  maintained  by  defendants  where  no  niew  rights  will 
be  gained  or  lost  by  &e  amendment.  But  there  are  facts  in 
this  case  that  do  not  appear  to  have  been  considered  in  any 
of  the  cases  brought  to  my  attention  by  defendaata'  counseL 
Under  the  statute  of  California  affecting  the  question,  the 
owner  of  real  estate  sold  nnder  a  jud^nent  f<Mr  taxes,  had  a 
right  of  redemption  ;  but  the  time  witiiin  which  he  was  called 
upon  to  ex^eiaa  it  was  extremely  short — ^it  being  only  six 
months.  In  this  case,  as  in  most  others  of  the  kind,  the 
owner  did  not  appear  in  the  tax  suit  in  any  part  of  the  case ; 
and  the  whole  proceedings  from  beginning  to  the  end,  includ* 
ing  the  stile  and  making  of  the  first  return  and  deed  and  the 
amendment  of  the  return  and  execution  of  the  new  deed, 
were  without  the  presence  of  the  owner. 
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The  return  by  the  officer  of  his  proceedings  at  the  tax  sale 
was  made  in  ihe  proper  and  ordinary  course  of  his  duty. 

The  Act  of  1851,  concerning  Sheriffs,  in  force  when  the  tax 
sale  in  question  was  made,  provides  that:  ''A  Sheriff  to 
whom  any  process,  writ,  order  or  paper  shall  be  delivered 
shall  execute  it  with  diligence,"  etc.,  **and  shall  return  it 
without  delay  to  the  proper  court  or  officer  unih  his  cerHfiocUe 
indorsed  (hereon  of  the  manner  of  iis  service  or  exectdion.^*  (Stat. 
1851,  191,  Sec.  6.)  The  Act  of  1864,  relating  to  sales  under 
judgments  for  taxes,  provides,  that  a  copy  of  the  decree,  *  *duly 
certified  by  the  clerk,  shall  authorize  the  Sheriff  to  sell  the 
property  tierein  described,"  **and  such  copy,  when  executed 
and  returned  by  the  Sheriff,  shall  be  fled  with  the  other  papers 
as  a  paH  of  tfie  judgment  roll.''  (Stat.  1863-4,  400,  Sec.  1. 
See  also  Practice  Act  then  in  force.  Sec.  212.) 

Thus,  it  was  a  part  of  the  official  duty  of  the  Sheriff  to 
make  a  certificate,  and  indorse  it  on  the  process,  of  the  man- 
ner of  its  execution ;  and  the  process  in  this  case  by  express 
provision  of  the  statute  was  a  certified  copy  of  ihe  decree, 
which  when  returned  with  the  certificate  of  the  mode  of  ex- 
ecution was  under  the  express  provision  of  the  statute  to  be 
**filed  taUh  the  other  papers  as  a  part  of  the  judgment  roll.'*  It 
was  intended  by  the  statute  to  become  a  part  of  the  authentic 
public  record  of  the  proceedings  for  the  information  and 
security  of  a31  interested  in  them.  This  record  was  neces- 
sary not  only  for  the  purpose  of  informing  the  owner  of  tii^e 
fact  of  sale,  but  of  its  terms,  in  order  that  he  might  know 
whether  it  was  necessary  to  redeem  under  tiie  law  to  preserve 
his  property ;  and  if  so,  what  amount  it  would  be  necessary 
to  pay  to  effect  a  redemption.  This  record,  with  the  certifi- 
cate of  sale,  are  the  authentic,  official,  and  only  means  pro- 
vided by  law  to  furnish  this  information,  and  the  facts  stated 
in  this  record  the  owner  of  the  land  was  entitled  to  rely  upon 
as  true.  It  may  be,  if  the  Sheriff  had  omitted  to  make  any 
return  other  than  to  make  the  certificate  of  sale,  and  in  due 
time  the  deed,  tiiat  the  want  of  a  return  would  not  have  been 
fatal,  the  certificate  and  deed  being  correct  and  in  due  form. 
If  this  is  so — bat  it  is  not  necessary  to  decide  the  point  now — 
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having  made  a  retarn,  he  was  bound  to  speak  the  truth. 
The  return  being  made  became  a  part  of  the  record  of  the  case 
of  which  parties  interested  were  bound  to  take  notice,  and  upon 
which  they  were  entitled  to  rely.  If  all  the  proceedings  were 
regular,  the  owner  was,  perhaps,  bound  to  know  that  a  sale 
would  be  made,  but  he  was  not  required  to  be  present  in 
person,  and  was  not  bound  to  know  tiie  terms  upon  which 
the  Sheriff  actually  sold  otherwise  than  from  the  record  made 
of  it  by  the  officer  in  his  return  as  required  by  law,  and  for 
the  purpose  of  giving  this  information. 

In  this  case  the  Sheriff  made  a  return,  which,  as  we  have 
seen,  formed  a  part  of  the  public  judgment  record ;  and  that 
record,  the  proper  and  only  place  to  go  for  information,  in- 
formed the  world  and  the  owner  of  the  property  sold,  that 
the  Sheriff  had  sold  a  tract  of  land  one  mile  lopg  by  half  a 
mile  wide  which  was  in  fact  laid  out  into  a  city,  and  in  part 
occupied  as  such,  to  the  highest  bidder  for  the  sum  of  one  hun- 
dred and  seventy-five  and  i^  dollars.     The  owner  consulting 
that  record,  and  this  is  the  only  notice  he  is  presumed  to 
have  had,  was  informed  that  the  sale  was  an  absolute  nullity 
on  its  face ;  and  that  there  was  nothing  from  which  he  was 
called  upon  to  redeem.     If  he  examined  this  record,  and  so 
concluded,  he  judged  rightly,  for  the  Supreme  Court  so  held 
in  this  very  case  on  a  former  writ  of  error.     If  years  after- 
ward, and  after  the  expiration  of  six  months  from  the  sale, 
the  ex-Sheriff  can  amend  his  return,  and  his  deed  made  in 
pursuance  thereof,  showing  a  vcdid  instead  of  a  void  sale,  the 
owner  relying  on  the  false  record  by  this  act  loses  the  right 
of  redemption.     The  purchaser,  it  is  true,  loses  the  benefit 
of  his  purchase ;  but  he  is  necessarily  present  at  the  sale  at 
which  he  himself  buys,  and  knows  the  actual  terms  of  sale. 
He  also  has  notice  by  the  record  of  the  false  return,  and  he 
can  call  upon  the  Sheriff  to  correct  it  in  time.     If  it  be  not 
corrected,  and  the  record  is  permitted  to  speak  a  falsehood 
till  the  six  mouths  expires,  it  operates  as  a  fraud — ^though, 
doubtless,  unintentionally — upon  the  owner  by  which  he  loses 
his  property;  and  the  purchaser  by  having  notice  by  the 
record  of  its  falsity  without  requiring  its  seasonable  correc« 
tion,  is  in  some  sense  a  party  to  the  fraud. 
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If  under  such  circumstances  either  must  su£fer,  it  should 
be  the  purchaser,  rather  than  the  owner,  whose  loss  by  the 
error  is  usually  vastly  the  greater.     If  either  must  be  remit- 
ted to  the  responsibility  of  the  Sheriff  in  an  action  for  a  false 
return,  it  should  be  the  party  who  knows,  or  is  bound  to 
know,  the  record  to  be  false,  rather  than  the  one  who  does 
not.     That  a  return  can  not  be  amended  to  the  injury  of  any 
party  was  held  in  Newhallvs,  Provost  (6  Cal.  86.)  Freeman  vs. 
Paid  (3  Greenl.  263-4),    is  in   point.     For   the   very  rea- 
son that   it  would  cut    off  a    redemption,    the   court   re- 
fused to  permit  the  amendment  of  a  return  by  showing,  in 
accordance  with  the  facts,  the  execution  of  a  process  three 
days  earlier  than  appeared  by  the  return.     So,  in  Thatcher 
vs.  Miller  (13  Mass.  273),  the  court  refused  to  allow  a  return 
to  be  amended  where  an  injary  would  have  resulted.     (See, 
also,  45  Mo.  116;  29  Vt.    332.)     In    Thatcher   vs.   MiUer, 
the  court   observe:     **For    an    oflScer   to   undertake,    six 
years    after  a   defective   return,    to    know    with    certainty 
the   performance   of   a   particular   duty,  when  he  is  daily 
and  hourly  performing  similar   duties  upon  different  per- 
sons, is  more  than  can  be  expected,  however  strong  their 
memory.     In  the  cases  cited,  where  amendments  have  been 
permitted,  there  was  something  in  the  record  by  which  the 
correction  could  be  made."    And  this  language  was  quoted 
by  the  court  with  approbation  in  Means  vs.  Osgood  (7  Me.  148), 
cited  by  defendants'  counsel.   In  the  case  now  under  consid- 
eration, McClatchy,  the  ex-Sheriff,  was  examined.   He  could 
not  remember  this  particular  sale,  and  only  testified  as  to 
what  was  done  at  the  sale  from  his  recollection  of  what  his 
custom  was  at  tax  sales.     He  did  not  even  state  that  he  was 
personally  present  at  the  sale,  and  the  first  return  was  made 
by  a  deputy,  who  would  seem  from  the  return  to  have  made 
the  sale;  and  he  was  not  examined. 

Even  defendants*  authorities  recognize  the  principle 
stated  as  in  OUmore  vs.  Sieison  (16  Me.  124);  Means  vs. 
Osgood  (7  Me.  147).  The  cases  cited  by  defendants,  are 
generally  cases,  such  as  where  a  summons,  for  instance, 
has    been    regularly    served,    but    the    return    is    defect- 
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ive.    In  such  case  the  party  has  had  his  notice  by  the 
actual  serrioe  of  the  process  upon  him,  not  by  the  return. 
The  return  is  to  enable  the  court,  and  others  interested,  to 
see  that  jurisdiction  has  been  acquired.    The  party  is  bound 
to  act  upon  the  service  made,  and  not  upon  the  evidence  fur- 
nished to  the  court.  He  has  had  the  legal  notice,  and  no  injury 
is  done  him  by  correcting  the  record,  so  as  to  show  ihe  fact. 
He  has  had  his  opportunity  to  appear  and  defend.    But  in 
this  case  the  owner  was  not  bound  to  attend  the  sale  in  per- 
son, or  to  know  the  mode  or  form  of  the  sale,  except  as  he 
got  it  from  the  record,  which  the  law  requires  the  officer  to 
make  of  his  acts  at  the  sale.    The  acts  at  the  sale  are  not 
matters  of  record,  except  aei  they  are  made  so  by  the  return, 
and  the  owner  gets  his  notice  from  that  return,  and  not  from 
a  service  on,  or  notice  to,  him  personally.    At  least,  he  is 
not  bound  to  get  it  elsewhere;  and  there  is  no  presumption 
that  he  gets  it  from  any  other  source.     If,  relying  on  the  of- 
ficial record,  which  is  the  only  notice  he  is  presumed  to  have, 
he  is  misled  by  a  falsehood  in  the  record,  and  thereby  fails 
to  redeem  because  the  record  shows  nothing  to  redeem  from, 
he  is  injured  by  the  amendment  of  the  record  after  the  time 
of  redemption  is  past,  when  it  is  too  late  to  protect  himself. 
In  the  other  case  where  the  service  of  the  process  is  duly 
made  the  party  served  has  the  proper  legal  notice,  and  he  is 
not  injured  by  the  amendment  showing  the  fact.    This  is  the 
p]ain  distinction  between  the  two  classes  of  cases.    It  does 
not  matter  that  the  party  injured  is  a  party  generally  to 
the  action.    The  court  has  no  more  right  to  arbitrarily  in- 
jure him  than  a  stranger.    The  term,  ''not  a  party  to  the  ac- 
tion," in  some  of  the  cases  cited  by  defendants'  counsel,  is 
loosely  used.    The  question  is,   or  should    be,   will  any^ 
body  be  injured  by  the  amendment.    In  the  case  of  a  party, 
the  amendment  is  allowed,  not  because  he  is  a  party,  but  be- 
cause being  a  party,  and  duly  notified,  he  has  all  the  oppor- 
tunity to  which  he  is  entitled,  and  he  is  not  in  fact  injured 
by  making  a  correct  record  of  matters  already  within  his 
knowledge.    Eeturns  are  only  allowed  to  be   amended  by 
courts  in  furcherance  of  justice.    The  amendment  of  a  re- 
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turn,  after  a  right  of  redemption  is  lost,  by  a  party  relying 
upon  the  false  retam,  would  certainly  not  be  in  furtherance 
of  justice.  It  is  true,  that  it  is  the  duty  of  the  owner 
by  statute  to  make  reasonable  efforts  to  ascertain  if  there  is 
any  tax  against  him,  and  if  so,  to  pay  it,  and  thus  avoid  a 
sale  of  his  property;  but  we  are  looking  at  the  question  in  its 
legal  aspect,  and  every  citi2en  is  entitled  to  stand  upon  his 
strict  legal  rights.  No  one  familiar  with  the  operation  of 
the  tax  laws  and  sales,  in  this  State  at  least,  I  apprehend, 
can  doubt  that  it  is  for  the  interest  of  the  citizen — and  such 
interest  is  the  interest  of  the  public  upon  the  whole,  as  well 
as  of  the  individual  citizen  and  the  interest  of  justice — that  in 
one-sided  proceedings,  without  actual  notice  to  the  owner  to 
divest  his  title  to  real  estate  for  non-payment  of  taxes,  the 
officers  should  be  held  to  a  rigid  compliance  in  all  important 
particulars  with  the  statute  upon  the  subject,  and  so  the  au- 
thorities in  this  State  all  hold;  and  that  the  official  records 
of  these  proceedings,  of  which  the  public  is  bound  to  take 
notice,  should  be  required  to  speak  the  truth,  so  that  those 
interested  shall  not  be  misled  to  their  injury.  Our  tax  laws 
are  complicated,  and  different  taxes,  and  parts  of  taxes,  are 
payable  at  different  times.  The  taxpayer  is  required  to  hunt 
up  his  taxes,  and  seek  the  tax  gatherer,  instead  of  the  tax 
gatherer  seeking  the  taxpayer,  or  even  notifying  him  individ- 
ually of  the  tax  against  him. 

These  circumstances,  together  with  careless  assessments, 
especially  of  real  estate — sometimes  to  wrong  parties,  to  un- 
known owners,  to  different  persons,  and  the  like— render  it 
difficult,  if  not  next  to  impossible,  for  the  citiisen  of  average 
intelligence,  even,  to  know  when  he  is  through  paying  taxes 
for  any  given  year.  Under  all  these  difficulties,  and  where 
officers  charged  with  the  execution  of  the  law,  and  whose 
special  duty  it  is  to  thoroughly  familiarize  themselves  with 
their  provisions,  often  themselves  commit  errors,  it  is  not  re- 
markable that  honest  citizens,  absentees,  women,  and  chil- 
dren, inheritors  of  estates  of  deceased  persons  often  absent, 
who  would  willingly  pay  their  taxes,  and  who  endeavor  to  do 
so,  sometimes  make  slips,  and  receive  tbe  first  notice  of  an 
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unpaid  tax  from  the  dealer  in  tax  titles,  when,  with  deed  in 
hand,  he  demands  possession  of  their  property  already  sold, 
and  the  time  of  redemption  expired.  Where  the  period  al- 
lowed for  redemption  from  a  tax  sale  is  only  six  months,  the 
time  of  redemption  is  so  short  as  to  make  the  right  itself  lit- 
tle less  than  a  delusion — a  right  in  name  rather  than  in  sub- 
stance. One  who  has  failed  to  find  and  pay  the  tax  in  time 
to  prevent  a  sale  would  scarcely  be  likely  to  learn  of  the  sale 
within  six  months  afterward,  unless  he  should  chance  to  re- 
quire an  examination  of  the  title  for  the  purpose  of  a  mort- 
gage or  sale.  Even  then,  professional  searchers  of  records 
and  experts  sometimes  fail  to  make  the  discovery.  One  can 
hardly  have  occupied  a  seat  upon  the  bench,  or  have  been  a 
practicing  attorney  long  in  this  State,  without  having  cases 
of  tax  sales  and  deeds  brought  to  his  attention,  wherein  the 
taking  of  the  property  by  the  purchaser  would  be  little  short 
of  downright  plunder,  effected  under  the  forms  of  law. 

Parties  are  not  likely,  w^illfuUy  or  knowingly,  to  allow 
property  of  large  value  to  be  thus  sacrificed  without  re- 
demption. There  is  usually  positive  ignorance,  or  misappre- 
hension, which,  to  a  great  extent,  takes  away  actual  culpa- 
bility. 

While  no  sympathy  is  due  to  the  man  who  knowingly  or 
willfully,  evades  the  payment  of  his  share  of  the  pubUc  bur- 
dens, or  from  culpable  negligence  fails  to  pay  his  taxes  levied 
for  the  support  of  the  government  which  protects  him,  it  is, 
perhaps,  upon  the  whole,  fortunate,  that  the  carelessness  or 
ignorance  of  those  charged  with  the  execution  of  the  tax 
laws,  so  often  leave  an  avenue  of  escape  to  the  really  honest, 
though  unfortunate  delinquents.  At  all  events  the  interests 
of  justice  manifestly  require  the  proceedings  in  tax  cases 
to  be  in  the  strictest  conformity  to  law  in  all  essential 
particulars.  I  know  nothing  of  the  character  of  the  de- 
linquency in  this  particular  case ;  but  one  rule  must  be  es- 
tablished for  all  falling  within  the  same  legal  principles.  I 
think  the  amendment  of  the  return  and  execution  of  the  sec- 
ond deed  under  the  conditions  of  this  case  so  as  to  cut  off 
the  right  of  redemption  not  made  in  furtherance  of  justice. 
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and' that  it  was  unauthorized  bj  law.  It  may  well  be  ques- 
tioned whether  a  tax  levied  in  aolido,  upon  a  whole  tract  of  large 
extent  laid  out  into  city  lots,  and  in  part  actually  occupied  as 
such,  like  this,  and  owned  by  a  large  number  of  different 
persons,  as  appears  from  the  finding,  was  the  case  here,  is 
valid.  And  the  character  of  the  levy  appears  upon  the  face 
of  the  judgment  roll.  But  under  the  view  I  take  upon  the 
points  discussed,  it  will  be  unnecessary  to  consider  the 
points  made  upon  the  invalidity  of  the  proceedings  prior  to 
the  sale. 

The  original  complaint  was  filed  in  this  case  soon  after  the 
cause  of  action  accrued,  November  8th,  1866,  twelve  years 
ago.  Special  findings  have  been  prepared  presenting  fully 
all  the  facts  upon  which  the  rights  of  the  parties  depend. 
Should  there  be  any  error  in  the  conclusions  of  law  drawn 
from  the  facts,  the  Appellate  Court  will  be  able  to  reverse 
or  modify  the  judgment,  and  render  such  final  judgment  as 
the  rights  of  IJie  parties  may  require  without  any  further 
trial  in  this  court,  thereby  ending  a  long,  tedious,  expensive, 
and  troublesome  litigation. 

Under  the  view  I  take,  there  is  no  title  in  anv  of  the  de- 
fendanis,  and  no  outstanding  title  to  any  portion  of  the 
premises  which  are  specifically  stated  in  the  findings  of  fact 
to  be  in  the  possession  of  the  several  defendants  therein 
named,  other  than  the  lots  excepted  in  the  judgment  ordered, 
and  the  plaintiff  is  entitled  to  judgment. 

There  must  be  a  judgment  for  plaintiff  in  accordance  with 
the  order  appended  to  the  findings. 

October,  7, 1878. 

John  Reynolds,  for  plaintiff. 

John  H.  McKune  and  J.  W.  Armstrong,  for  defendants. 


Notes  of  Eecent  Decisions. 

WtU — Bequest  to  the  United  States. — ^A,  made  his  will  in  1862, 
reciting  that  *' wishing  to  contribute  my  mite  toward  sup- 
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pressing  the  rebellion  and  restoring  the  Union,  I  give  and 
devise  the  residue  of  my  estate  to  the  United  States  of 
America."  Held:  in  a  suit  bj  the  executors  to  ascertain  to 
whom  the  money  should  be  paid,  that  the  devise  to  the 
United  States  was  valid.  (Dickson  vs.  United  Staiea,  Sup. 
Jud.  Ct.  Mass.  7  Cent.  Law  Jur.  246.) 

Nuncupative  WiU — Evidence, — ^In  a  suit  to  contest  the  valid- 
ity of  a  nuncupative  will  it  is  competent  to  prove  that  the 
testamentary  words  reduced  to  writing  and  probated  are  not 
the  words  spoken  by  the  testator,  and  it  is  not  error  for  the 
court  to  instruct  the  jury  that  if  the  words  reduced  to  writ- 
ing and  probated  are  not  substantially  the  same  as  those 
spoken,  the  will  is  invalid.  (BoUes  et  cd.  vs.  Harris  el  al.j 
Sup.  Ct.  Ohio,  7  Am.  Law  Kec.  139.) 

Jurisdiction  of  County  Commissioners. — ^After  the  jurisdic- 
tion of  Couniy  Commissioners,  in  the  matter  of  laying  out  or 
altering  a  county  road,  has  attached  by  the  filing  of  a  proper 
petition,  etc.,  such  jurisdiction  cannot  be  defeated  by  any 
number  of  the  petitions  afterward  becoming  remonstrants 
against  the  granting  of  the  prayer  of  the  petition.  (Grinnell 
et  al.  vs.  Adams  et  al.,  Sup.  Ct.  Ohio,  7  Am.  Law  Bee.  140.) 

Fires  from  Locomotives — Negligence. — Sparks  from  defend- 
ant's locomotive  set  fire  to  the  grass  along  defendant's  line. 
The  grass  was  dry,  and  the  fire  extended  some  three  miles 
during  the  night.  Next  morning  the  wind  arose  and  carried 
the  fi^e  some  five  miles  farther  where  it  reached  and  destroy- 
ed the  plaintifiTs  property.  Held:  that  the  facts  showed  prima 
fade  negligence  on  tiie  part  of  the  defendant ;  that  the  dam- 
ages to  plaintiff's  property  must  be  considered  as  the  direct 
and  natural  result  therefrom,  and  that  the  high  wind,  al- 
though aiding  in  the  spread  of  the  fire,  was  neither  extra- 
ordinay  or  remarkable,  and  could  not  be  regarded  as  the  in- 
troduction of  a  new  agency,  so  as  to  relieve  the  defendant 
from  the  results  of  the  negligence  of  its  servants  in  permit- 
ting the  fire  to  escape  from  its  engines.  (Peoppers  vs.  M.  K. 
k  T.  E.  B.  Co.,  Sup.  Ct.  Mo.  7  Cent.  Law  Jour.  252.) 
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Current  Topics. 


The  Commissioner  of  the  General  Land  Office,  in  decid- 
ing the  matter  of  the  Hope  Mining  Company's  application 
for  a  patent  for  the  Potosi  Lode,  announces  the  following 
new  and  important  ruling  in  regard  to  the  width  of  all  lode 
claims.  Beferring  to  Section  2320  of  the  Bevised  Statutes, 
which  provides  that  no  claims  shall  extend  more  than  300 
feet  on  each  side  of  the  vein  at  the  surface,  he  says :  When 
the  vein  outcrops  at  the  surface,  there  can  be  no  question 
as  to  the  point  from  which  the  lateral  measurement  must  be- 
gin; but  when  a  discovery  shaft  develops  the  vein  at  some 
distance  below  the  surface,  the  locator  does  not  determine 
by  any  further  prospecting  that  the  nearest  actual  surface 
point  is  elsewhere,  and  the  fact  does  not  otherwise  appear, 
I  am  of  the  opinion  that  the  point  of  vein  so  discovered 
must  be  assumed  to  be  the  middle  of  the  vein,  and  the  lat- 
eral measurement  must  be  calculated  therefrom.  The  law  is 
mandatory,  and  contemplates  that  but  300  feet  shall  be  taken 
on  either  side  of  the  vein,  and  compliance  with  law  necessi- 
tates the  fixing  of  the  point  from  which  these  measurements 
begin.  I  think  the  rule  above  indicated  is  the  only  one 
practicable.  Li  this  case,  the  width  of  the  claim  on  one  side 
being  more  than  300  feet  from  the  discovery  opening,  the 
plot  and  field  note  are  returned  to  the  Surveyor-General  for 
corrections.  All  other  objections,  and  the  protests  against 
the  Company's  application,  are,  however,  overruled. 

The  Commissioner  of  the  General  Land  Office,  in  the 
course  of  a  decision  refusing  the  application  of  certain  parties 
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to  be  allowed  to  relocate  the  American  Hill  Quartz  Mine, 
recently  announced  the  following  new  and  important  rul- 
ings, which  are  intended  to  prevent  the  success  of  large 
classes  of  "jumpers:"  1.  A  mining  claim  is  not  subject  to 
relocation  subsequent  to  its  entry,  2.  A  failure  to  perform 
labor  or  make  improvements  required  by  Section  2324  of 
Revised  Statutes  between  tfie  date  of  entry  and  delivery  of 
the  patent  does  not  work  a  forfeiture  of  the  rights  acquired 
by  entry,  nor  demand  its  cancellation  when  such  failure  is 
brought  to  the  attention  of  the  General  Land  Office  by 
such  relocation  or  otherwise.  3.  The  annual  expenditures 
named  in  Section  2324  are  required  to  support  the  posses- 
sory title  only,  4,  The  objections  from  third  parties,  which, 
by  the  last  clause  of  Section  2825,  may  be  heard,  relate  only 
to  the  conditions  of  purchase,  and  not  to  those  of  possession. 

Secretary  Schurz  affirmed  Commissioner  Williamson's 
decision  regarding  lands  in  San  Francisco  district  entered 
by  Patrick  Closby,  involving  the  legal  question  whether 
lands  excepted  from  grants  to  the  Pacific  Railroad  Company, 
because  within  claimed  limits  of  a  Mexican  rancho  at  the 
date  of  withdrawal,  are  subject  to  entry  at  $1  25  per  acre. 
The  Secretary  holds  that  $2  60  per  acre  must  be  paid,  re- 
gardless of  the  language  of  the  Act  of  March  3,  1853,  This 
decision  covers  the  cases  of  settlers  on  lands  excluded  from 
the  rancho  Sespe  by  the  final  survey. 

Mr.  Schell,  of  Stanislaus,  offered  the  following,  which 
was  referred  to  the  Judiciary  Committee:  **  When  a  judg- 
ment or  decree  is  reversed  or  affirmed  by  the  Supreme  Court, 
every  point  upon  the  case  shall  be  considered  and  decided, 
and  the  reasons  therefor  shall  be  concisely  stated  in  writing, 
and  preserved  with  the  record  of  the  case,  and  it  shall  be 
the  duty  of  the  court  to  prepare  a  syllabus  of  the  points  ad- 
judicated in  each  case  concurred  in  by  three  of  the  Judges 
thereof,  which  shall  be  prefixed  to  the  published  report  of 
the  case." 

We  must  express  our  entire  approval  of  this  amendment, 
and  have  no  doubt  that  the  Committee  will  incorporate  it  in 
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iheir  report.  In  a  large  number  of  the  judgments  that  are 
affirmed  by  the  court,  where  no  opinion  is  written,  it  is  im- 
possible for  even  the  attorneys  who  argued,  and  are  inter- 
ested in,  the  cases,  to  know  the  principle  governing  the  court, 
or  points  considered  by  it,  no  reasons  being  assigned  there- 
for. A  concise  statement  of  the  facts  will  not  disclose  the 
points,  and  is  often  both  misleading  and  injurious.  This  is 
demonstrated  to  us  perhaps  more  conclusively  than  to  oth- 
ers, as  we  are  constantly  examining  the  records  in  this  class 
of  cases,  and  must  admit  that  even  a  correct  statement  of 
tiie  facts  will  liot,  in  nine  cases  out  of  ten,  j^oint  the  profes- 
sion to  a  single  path  which  will  lead  to  the  reasons  for  the 
judgBsent  of  the  oourt* 

The  jtudiciary  Committee  of  the  Constitutional  Conven- 
tion have  agreed  to  report  tiie  following  cbahge^  tb  be  made 
in  the  Constitution : 

The  judicial  power  shall  be  vested  in  a  jSupreme  Court, 
Superior  Courts,  Justices'  Courts,  and  such  inferior  courts 
as  the  Legislature  may  establish. 

The  Supreme  Court  shall  consist  of  fiv^  Justices;  They 
shall  sit  at  ttie  capital.  Theii^  salaries  shall  be  $7,000  per 
annum  for  six  years. 

They  hav*d  agreed  that  a  commisston  of  five  may  be  ap- 
pointed by  a  two-thirds  vote  of  the  Legislature  to  sit  as  an 
A^^Ukte  Conrt  to  assist  the  Suprieme  Court  when  necessary. 

^e  Supreme  Court  shall  have  jurisdiction  to  be  determin- 
ed by  the  Ijegislature;  and  there  shall  be  one  in  each  county, 
except  d'an'il^ancisco,  Alameda,  Los  Angeles,  and  Sacramen- 
tb;  these  counties,  except  San  Francisco,  shall  have  two; 
Ban  £*ranoisco  shall  have  as  many  as  there  are  judges  sitting 
within  said  county  under  the  present  system.  The  Legisla- 
fiir^  may  increase  the  number  by  a  two-thirds  vote. 

TUte  Justices^  Court  shall  have  jurisdiction  in  forcible  entry 
shd  detainer  cases  where  the  rent  does  not  exceed  $25  per 
xfibnth,  and  the  amount  in  controversy  does  not  exceed  $200. 

Hi^  desire  of  the  committee  seems  to  be  to  make  a  simple, 
ihou^h  complete  and  effective,  system.  When  the  report 
shall  hav^'bedn  accepted  we  will  make  a  full  publication. 
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[No.  10^1.] 

[PUed  October  1,  1878.J 
EX  PABTE  FBASEB,  Habeas  Corfub- 

POWBBS  OF  THB  LBOISLITUBB— COMBTITUTIOVAL  PaOTISIOV,  "CoRFOBATIONS  8HAU. 
NOT  BB  CBBA.TBO  BT  SPBCTAL  ACT/'  RBYIBWBD— CoNSTXTUTZOWALXTT  OP  THK 

*'  QuAOKBBT  Act/*— It  was  not  the  intention  of  the  Legislature  to  confer  the 
power  of  appointment  upon  the  particular  coypo^tifiofit  named  in  the  Act  of 
April  3, 1876,  at  amended  in  1878.  The  words  "existing  corporations"  majr 
be  treated  as  merely  dMcripHo  permmarum.  And  as  the  State,  in  the  exercise 
of  the  police  power,  may  provide  for  boards  autherised  to  examine  persons  seek* 
ing  to  be  admitted  to  practice  medicine  to  be  appointed  by  any  dtisen  named, 
the  Legislature  did  not  exceed  its  powers  contained  in  the  provision  that  cor- 
portions  maj  be  formed  under  the  general  laws,  but  shall  not  be  created  bj 
special  act. 
Idbx.— Assuming  that  the  portions  of  the  act  requiring  the  payment  of  fees  are  uncon- 
stitutional, they  are  not  so  connected  with  the  rest  as  to  render  inTsltd  any 
other  portion.  It  is  well  settled  that  if  a  provision,  which  is  not  obnoxious  to 
objection,  is  found  even  in  the  same  section  with  another  which  is  repugnant  to 
the  Constitution,  the  one  in  itself  valid  and  complete  must  be  sustained,  nnless 
the  two  are  so  united  as  that  it  must  be  presumed  the  Legislature  would  not 
have  adopted  the  one  without  the  other.  (49  Cal.  482;  22  Gal.  879;  6  Oray»  485. ) 

Section  1  of  the  amended  act  referred  to  in  the  opinion  re- 
quires that  every  person  in  this  State  practicing  medicine  or 
surgery  shall  possess  the  qualifications  required  by  this  act. 
That  every  such  person  shall  present  his  diploma  to  one  of 
the  boards  of  examiners  named  in  the  act,  and  that  if  such 
diploma  is  genuine  said  board  shaU  issue  its  certificate  to 
that  effect. 

Section  2  of  said  act  gives  authority  to  the  Medical  Socie- 
ty of  the  State  of  California,  the  Eclectic  Medical  Society  of 
^e  State  of  California,  and  the  California  State  Homeo- 
pathic Medical  Society,  corporations  organized  and  existing 
under  the  laws  of  the  State  as  the  only  corporation,  society, 
person,  or  persons,  to  appoint  annually  a  board  of  examiners 
who  shaU  examii^e  all  diplomas  and  issue  certificates. 
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Section  4  entitles  the  secretary  of  said  board  to  collect  a 
fee  of  five  dollars  from  each  graduate  or  licentiate  whose 
diploma  is  genuine,  and  twenty  dollars  from  all  applicants 
whose  are  fraudulent. 

Section  8  makes  it  a  misdemeanor  for  any  person ,  except 
one  appointed  by  a  board  of  examiners,  to  sign  or  issue  a 
certificate  to  any  person  authorizing  them  to  practice  medi- 
cine. 

The  petitioner,  who  is  the  president  of  a  medical  society, 
but  not  one  of  those  named  in  the  act,  continued  to  issue  cer- 
tificates to  physicians  to  practice  medicine  under  the  act  as 
it  existed  before  the  amendment.  He  claims  that  the  act  as 
amended  is  void,  because  a  violation  of  the  constitutional 
provision  ''corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act." 

Per  Cubiam. 

It  is  urged  by  counsel  for.  petitioner,  that  the  Act  of  April 
3,  1876,  ''to  regulate  the  practice  of  medicine,"  as  amended 
IB  1878  (Laws  1877-8,  page  918),  is  voidy  because  a  violation 
of  the  constitutional  provision:  "Corporations  may  be  form- 
ed under  general  laws,  but  shall  not  be  created  by  special 
act." 

The  second  section  of  the  act  confers  the  exclusive  power 
to  appoint  boards  of  examiners  upon  three  medical  aodetiea, 
and  other  sections  provide  for  the  payment  of  fees  to  each 
board,  which  are  required  to  be  paid  into  the  treasury  of  the 
medical  society,  .by  whom  the  board  receiving  them  shall 
have  been  appointed. 

It  is  claimed  by  petitioner,  that  the  power  to  appoint  and 
the  right  to  receive  fees  are  franchises,  which  the  act  at- 
tempts to  confer  upon  the  three  named  incorporations,  and 
which  are  not  enjoyed  by  other  medical  societies,  incorporate^ 
under  the  general  laws;  that  the  act  is,  therefore,  violative 
of  the  provision  of  the  State  Constitution  above  recited,  as 
the  same  was  construed  in  San  Uranciaco  vs.  Spring  Valley 
Water  Works  (48  Gal.  A9S). 
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We  shall  assume  iiiat  the  State,  ia  tiie  exeroiae  of  the  po* 
Hoe  power,  may  proyide  for  boanb  authorioed  ix>  examine 
persons  seeking  to  be  admitted  to  practice  medsoiDe,  to  bo 
appointed  by  any  oitisen  or  oitiaeiis* named. 

There  is  nothing  in  the  language  of  the  law  to  indicate  that 
it  was  the  purpose  to  confer  the  powet  of  appointment  upon 
the  particalar  oorporaiions.  If  it  should  be  made  to  appear, 
that  the  societies  named  had  never  been  incorporated,  the 
power  of  appointment  would  still  remain  to  be  employed  by 
tile  socieUes,  or  aggregations  of  indiyiduais  who  had  adopted 
tile  society  names  mentioned  in  the  act.  The  asaamption  of 
tiie  power  by  these  individuals  or  societies  would  be  the  aa«* 
sumption  of  a  public  duty,  and  tiie  performance  of  the  duty 
simply  (and  disconnected  from  the  reception  of  fees),  would 
not  be  profitable  to  them  as  societies,  nor — should  they  hap- 
pen to  be  incorporated — as  private  corporations^  The  sec- 
ond section  of  the  act  confers  the  power  of  appointing  the 
boards  of  examiners  upon  three  named*  societies,  which  are 
said  to  be  "existing  corporations,"  but,  as  we  have  seen, 
this  designation  does  not  oblige  us  to  declare  tihatit  was  in- 
tended to  confer  the  power  of  appointment  on  tiie  three  so- 
cieties as  corporations.  The  words  '*  existing  corpora* 
tions  "  may  be  treated  as  merely  ^^descripito  personarum.^ 

n. 

We  need  not  inquire  whether  parts  of  tiie  act  require  the 
payment  of  the  fees  received  by  the  boards  into  the  treasur- 
ies of  three  oorpinxUtofw^  nor,  if  such  is  their  meaning, 
whether  those  parts  are  unconstitutional.  It  may  be  a»* 
sumed — without  being  decided — that  those  parts  ol  the  law 
are  violative  of  the  Constitution. 

The  portions  of  the  act  thus  aMu$ned  to  be  invalid*  ate  not 
so  connected  with  the  rest  as  to  render  invalid  any  other 
portion. 

The  title  of  the  act  sufficiently  indicates  its  main  purpose 
and  design.  Its  general  framework  shows  it  was  intended 
to  require  of  those  alone  authorized  to  praotiee  the;  profes- 
sion tiiat  knowledge  of  pathology,  anatomyi  and  physiology. 
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zecognized  as  neoesBaij  bj  ererj  school  of  ihe  science  of 
medicine.  The  mere  payment  of  fees  to  go  to  the  respectiye 
societies  named,  can  not  have  been  considered  by  the  Legis- 
latnre  of  such  vital  importance  as  that  without  the  provisiosits 
relating  to  ^e  fees,  the  act  wonld  not  have  been  passed.  As 
it  is,  the  law  provides  for  no  certain  compensation  to  the  ex- 
aminers— they  are  discharging  their  functions,  and  the  prin- 
•cipal  objects  of  the  statute  may  be  carried  into  effect,  al- 
though the  fees  are  not  paid.  The  portions  of  the  act  which 
relate  to  fees  are  not  inseparably  connected  with,  nor  do 
they  necessarily  depend  upon,  other  portions  of  the  same  act. 
It  is  well  settled  that  if  a  provision,  which  is  not  obnoxious 
to  objection,  is  found  even  in  the  same  section  with  another 
which  is  repugnant  to  the  Oonstitution,  the  one  in  itself  valid 
and  complete  must  be  sustained,  unless  the  two  are  so  united 
as  that  it  must  be  presumed  the  Legislature  would  not  have 
adopted  the  one  without  tiie  other.  (People  vs.  NcMy^  49 
Cal.  482;  Robinson  vs.  BidweB.,  22  Cal.  379;  C(m  vs.  Hutch- 
ingSy  5  Gray,  485.)  The  parts  of  the  statute  assumed  to  be 
fineonstitiitional,  and  those  portions  of  it  to  which  no  such 
objection  can  be  taken  are  wholly  independent  of  each  other, 
and  the  latter  may  be  maintained  and  carried  into  e£Sect 
without  reference  to  the  former.  Li  such  cases  the  portions 
which  are  constitutional  are  not  affected  by  the  portions 
which  are  invalid.  {Warren  vs.  Mayor  of  Charlestoton^  2 
Gray,  98;  French  vs.  Teachemaker,  24  Cal.  548.) 

Our  conclusion  is  ikaA  by  conferring  the  authority  and  im- 
posing flie  duty  of  appointing  boarob  of  examiners  on  the 
tiiree  societies  muoed  in  the  act,  the  Legislature  did  not  ex- 
ceed the  limitations  of  its  powers  contained  in  the  provision 
oi  the  CoBstitution  above  quoted;  and  that  it  is  unnecessary 
hereitt  to  express  any  opinion  as  to  the  power  of  the  Legiala- 
Uae  to  veqnijw  that  the  fees  collected  by  tiie  boards  should 
be  paid  to  the  societies  named,  since — even  if  it  be  assumed 
fiiat  sodi  porttens  of  the  law  ase  nnconstitational — the  re- 
maining.portioas  ace  stated  independently,  and  of  themselves 
contain  a  complete  scheme  for  the  examination  at  diplomas 
mod  ftf^li^anti^  lai  the  prohibitioa  of  certificates  by  othwi 
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than  those  empowered  by  the  act  to  issue  them,  and  for  the 
punishment  of  charlatanry  and  empiricism. 

The  petitioner  must  be  remanded  to  custody.  So  ordered. 
(Mr.  Chief  Justice  Wallace,  not  having  heard  the  argument, 
did  not  participate  in  the  decision,  and  Mr.  Jusfioe  Rhodes 
expressed  no  opinion.) 


[No.  6,063.] 

[Filed  October  9,  1878.] 
BOABD  OF  EDUCATION,  Appellaot, 

YS. 

DONAHUE,  Respondent. 

iDBNTIVIGATIOir  OP  SCHOOL  LOTt-^THB  RePOBT  AND  MaP  OF  TRB  ComCTSSIOK- 

BBS  StxFFiciBMT.— The  report  and  map  aeoompanTing  it,  made  by  the  Commie- 
tionera  appointed  by  the  Common  Council  to  make  a  plan  of  that  portion  of 
the  city  showing  the  streets  and  lots  reseired  for  public  use,  and  to  select  lots 
as  sites  for  school-houses,  etc..  under  Ordinances  822  and  845,  suffideDtly  iden- 
tify the  lots  reserred  for  school  purposes. 
The  Board  of  Education  may  maintain  an  action  to  reooTer  the  possession  of  a  sdiodl 
lot. 

Appeal  from  Nineteenth  District  Courts  San  Francisco. 

John  J.  Williams^  for  appellant. 
Jarboe  &  Harrison,  for  respondent. 

Per  Curiam. 

The  action  is  ejectment  for  a  lot  in  the  Mission  Addition 
of  the  city  of  San  Francisco,  and  is  included  in  the  territory 
embraced  by  the  Van  Ness  Ordinance,  so-called.  The  de- 
fendant was  in  possession  at  the  commencement  of  the  ac-* 
tion,  but  at  the  trial  showed  no  title  or  right  to  the  posses- 
sion, except  such  as  is  to  be  inferred  from  the  fact  of 
possession.  Judgment  was  entered  for  the  defendant,  and 
the  plaintiff  moved  for  a  new  trial,  on  the  ground,  among 
others,  that  the  judgment  and  decision  of  the  court  were  not 
justified  by  the  evidence.  The  motion  was  deniedi  .and  the 
plaintiff  appeals. 

In  deraigning  its  title,  the  phunliff  relied  upon  Ordinance 
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822  of  the  Common  Council  of  the  city  of  Ban  Francisco 
(the  Van  Ness  Ordinance),  upon  Ordinance  845  of  said 
Conncil,  upon  the  order  of  said  Council  appointing  Commis- 
sioners to  make  a  plan  of  that  portion  of  the  city  showing 
the  streets  and  the  lots  reserved  for  public  use,  and  to  select 
lots  as  sites  for  school-houses,  fire  engine  houses,  public 
parks,  etc.;  also  upon  the  report  of  said  Commissioners,  the 
map,  or  plan,  reported  by  them;  the  ordinance,  or  order,  of 
the  Justices  of  the  Peace  exercising  the  powers  of  a  Board 
of  Supervisors,  adopting,  approving,  and  accepting  the  plan, 
or  map,  reported  by  the  Commissioners,  and  upon  the  Act 
of  the  Legislature  of  March  11,  1858,  ratifying  said  ordi* 
nances.  The  Commissioners  reported  that  they  had  selected 
twenty-eight  lots  as  sites  for  school-houses,  and  that  the  lots 
so  selected  were  137^  feet  square,  except  those  on  the  Po- 
trero,  which  were  100x200  feet  in  size;  and  that  as  sites  for' 
engine-houses,  they  had  selected  twenty-five  lots,  each  30  by* 
137^  feet,  except  those  on  the  Potrero,  which  were  30x100 
feet.  The  report  also  states  that  the  Commissioners  had* 
adopted  the  plan,  or  map,  which  accompanied  the  report^ 
"  showing  the  streets  so  laid  out,  and  the  lots  and  squares 
selected  for  the  above  public  purposes,"  and  recommending 
its  adoption  as  the  official  map  of  that  portion  of  the  city. 
The  ordinance  of  the  Justices  of  the  Peace,  acting  as  a  Board 
of  Supervisors,  adopted  the  plan,  or  map,  reported  by  the 
Commissioners,  and  declared  it  to  be  **  the  plan  of  the  city, 
in  respect  to  the  location  and  establishment  of  streets  and 
avenues,  and  the  reservation  of  squares  and  lots  for  public 
purposes  **  in  that  portion  of  the  city: 

M  the  trial  the  original  plan,  or  map,  was  produced,  and 
on  inspection  there  did  not  appear  on  the  face  of  it  any  ex- 
plicit indication  in  terms  of  the  lots  reserved  for  school  pur- 
poses, or  as  sites  for  engine-houses.  But  there  appeared 
certain  spaces  marked  as  public  parks  or  squares,  with  the 
name  of  each  written  on  the  face  of  it,  and  another  space 
with  the  words  **  Hospital  Lot"  written  upon  it.  There  also 
appeared  a  large  number  of  other  spaces  inclosed  with  rec- 
tangular lines>  between  the  streets,  with  the  figures  "  137-6" 


ao  plaeed  on  the  map  9»  to  indicate  dearly  thai  these  figaros 
were  intended  to  apply  to  each  aide  dt  these  teotangidar 
^>aoee.  The  lot  in  eomteoTeraj  appears  on  the  inap,  inclosed 
in  rectangular  lines,  with  the  figujses  ''  137«6 **  macked  on  the 
lines.  That  portion  of  the  territory  inolnded  in  the  map, 
which  the  Commissioners,  in  their  report,  refer  to  as  the 
**  Potrero/'  is  not  designated  on  the  face  of  the  map  as  the 
^*  Potrero,"  but  there  appears  on  the  face  of  it,  south  of 
H^ket  Street,  certain  spaces  inclosed  in  rectaagolar  Hnes, 
wi^  the  figmres  ''  100  "  ''  300"  marked  on  the  lines  respect- 
ively, aiad  certain  other  q^aces  simiUMrly  indosed,  with  tiie 
figoj^es  '*30"  "  X37J,"  or  "  30"  ''100,"  also  marked  on  their 
respectiTe  lines. 

When  the  map  was  delivered  by  the  Commissioners  to  the 
Common  Council  ?Krith  the  report,  there  was  upon  it  a  oertifir 
cate  or  inscription,  subscribed  by  the  CommisaioneEB,  as  tol^ 
lows :  *'  City  of  Sa^  Francisco,  for  the  location  and  dim^i- 
Elions  of  the  streets  to  be  laid  out  within  the  city  limits  west 
qf  Larkin  and  southwest  of  Johnson  streets,  wi^  the  lots  or 
grounds  selected  aud  fi^t  apart  for  the  sevyeral  public  uses  as 
hereon  designated,  made,  selec,ted,  and  presented  for  the  ap- 
proval of  the  Common  Council  by  t]p^  uivJersigjaed  Ciiy  Sajt- 
veyor  and  Commissioners,  under  and  in  pursuance  el  the 
provision  of  an  ordinance  of  the  Common  Council  of  the 
city  of  San  Frauciaco,  entitled  *  An  ordinmce  for  the  settle- 
m^  and  quieting  of  land  titles  in  the  city  of  San  Fran^iaeo/ 
approved  June  20, 1855;  and  also  an  ordinance  providing  lor 
selecting  and  designating  public  squares  and  reseryatiops  lor 
hospitals,  fire  engine  ai^d  school-houses,  and  other  psblis 
purposes,  and  for  adoptii^  the  plan  of  the  streets  in  the 
western  and  south  westeni  portions  of  the  city,  sMording  to 
the  provisions  of  Ordinance  Ho.  S22,  and  conirmatory  of 
said  Ordinance  No.  822,  approved  l^iember  27,  ).8!65." 

At  ihe  trial,  the  draughtsman  who  made  tibe  map,  under 
the  directions  of  the  Commissioners,  was  caUed  as  a  wiiaiesSi 
and  testified  that,  by  the  direction  of  the  Comwissioaeam,  h^ 
Qolored  certain  spaces  inclosed  in  roe^wgalar  liaes  wati^ 
broin^f  and  other  sij^aljier  spa^i^s,  fi^aijl^y  inffteftftd»  with 
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red;  that  on  ibose  cv^loved  brown  some  of  tbem  had  tlie  fig- 
ures ''100"  '^200^  mseiabed  on  the  lines  which  inclosed 
them,  whole  all  flie  oihevs  had  the  figures  ''*  137-6  "  either  in- 
soribed  onihe  liaes,  or  the  fignros  ^'lS7-f6"  were  applicable 
to  them,  as  appeared  by  the  airrangement  or  plan  of  the  map ; 
that  the  lot  in  eontroTerff^  is  one  Of  those  whieh  was  colored 
brown,  and  on  the  lines  inclosing  it  ilbe  figures  ''137-6*' 
were  insoribed,  and  now  appear  on  the  map;  that  the  spaces 
marked  as  pnblie  parks  or  squares  were  colored  buff,  and  a 
nvmbw  of  smafler  spaces,  inclosed  in  rectangular  lines,  w«re 
colored  red;  that  the  map  was  made  on  white  paper,  and  was 
not  colored  in  any  part  of  it, .  except  as  above  described. 
The  witness  pointed  out  on  the  map  twenty-eight  squares 
inclosed  in  veotangular  lines,  and  wildi  &e  figures  applica- 
ble to,  or  inscribed  on,  ihe  lines  as  above  stated,  which 
were  colored  barown;  and  h«  also  pointed  out  twenty- 
five  smaller  sqaaxes  inclosed  m  rectangular  Idnes,  which 
ho  testified  w^:o  xsolosed  red.  There  was  no  contra- 
dictory ovidenee.  On  tilie  XKmtcary,  the  testimony  of  this 
witness,  in  its  material  parts,  was  corroborated  by  that  of 
one  of  the  Oommissioners.  These  being  the  facts,  the  ques^ 
tion  to  be  determined  is,  whether  they  establish  prima  facie 
the  identity  of  the  lots  reserved  for  school  purposes. 

It  Is  clear  beyond  controversy  that  die  OommissioneFS  se* 
leeted  twenty-eight  lots  for  schocd  purposes,  all  of  which 
were  intended  and  were  supposed  to  be  137}  feet  square, 
except  those  on  the  Potrero,  which  were  intended  an<l  sup- 
posed to  be  100x900  feet;  and  that  ^y  also  selected  twenty- 
five  lots  for  the  uses  of  the  Fire  Department,  which  were 
intended  and  supposed  to  be  in  me  30x137}  feet,  except 
those  on  the  Potiero,  whidi  weve  intended  and  supposed  to 
be  80x100  feet  in  siae.  We  are  to  read  the  map  as  though  it 
was  now  in  tiie  same  condition  as  when  it  was  delivered  to 
tlM  Common  Ooaijueil,  and  the  evidence  shows  that  the  paper 
on  whidii  the  map  was  mad9  was  then  peifeetly  white,  with 
oertain  spaees  inclosed  in  rectangaJar  lines,  which  were  col- 
ored blown,  and  oertain  other  smaller  spaces  similarly  in- 
deaed,  whidi  were  oolefe<|  r^d;  that  Hm  spiices  eolored 
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brown  were  twenty-eight  in  number,  and  the  smaller  spaces 
colored  red  were  twenty-five  in  number;  that  all  the  spaces 
colored  brown  either  had  the  figures  *'  137-6*'  inscribed  on 
the  lines,  or  by  the  general  plan  and  arrangement  of  the  map, 
these  figures  were  applicable  to  the  Unes,  except  in  respect 
to  several  spaces  so  colored,  which  were  situate  south  of  Mar- 
ket Street,  on  which  the  figures  "100  *' ''  200  *'  were  inscribed 
on  the  lines  of  each  respectively.  Of  the  smaller  spaces  col- 
ored red,  situate  north  of  Market  Street,  there  are  no  figures 
on  the  map  to  indicate  the  siase  of  them;  but  on  the  lines  of 
those  south  of  Market  Street,  the  figures  ''  30  "  ''  137-6  "  are 
inscribed  on  the  lines  respectively,  except  that  several  of 
them  have  the  figures  "  30  *'  "  100  "  inscribed  on  the  lines. 
At  the  trial,  evidence  was  o£fered  by  the  plaintiff  to  show 
what  the  figures  indicated;  but  it  was  excluded  by  the  court 
But,  considered  in  the  light  of  the  Commissioners'  report, 
there  is  no  difficulty  in  reaching  the  conclusion  that  the  fig- 
ures were  intended  to  represent  feet  and  inches.  They  re- 
port that  the  school  lots  were  137}  feet  square,  except  those  * 
on  the  Potrero,  which  were  100x200  feet;  and  when  we  find 
those  figures  inscribed  on  the  lines  of  twenfy-eight  lots,  or 
applicable  to  them  by  the  general  plan  of  the  map,  the  pre- 
sumption is,  that  the  figures  were  intended  to  designate  the. 
quantity  by  feet  and  inches.  We  leave  out  of  view  the  noto- 
rious fact  that  the  greater  portion  of  the  city  was  laid  out 
into  lots  137^  feet  square.  We  find,  then,  first,  that  the  gen- 
eral color  of  the  map  was  white;  second,  that  the  Commis- 
sioners reported  that  they  had  selected  twenty-eight  lots  for 
school  purposes,  and  their  certificate  on  the  map  states  that 
said  lots  are  set  apart  for  public  use  ''  as  hereon  designat- 
ed;" third,  there  were  found  on  the  map  twenty-eight  lots 
colored  brown,  with  figures  indicating  the  size,  correspond- 
ing both  in  numbers  and  size  with  the  lots  stated  in  the  re- 
port to  have  been  selected  for  school  purposes;  fourth,  the 
coloring  of  the  spaces  on  the  map,  thus  distinguishing  them, 
from  the  body  of  the  map,  must  have  been  done  for  some 
purpose,  and  when  considered  in  connection  with  the  report, 
it  becomes  apparent  that  the  purpose  was  to  indicate  that  tha 
lots  so  colored  brown  were  reserved  as  school  lots. 
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In  reaching  this  conclusion,  we  impnte  no  force  to  the  oral 
testimony  admitted  at  the  trial,  except  in  so  far  as  it  showed 
that  when  the  map  was  delivered  to  the  Common  Council, 
the  map  was  on  white  paper,  with  twenty-eight  spaces  col- 
ored brown,  and  twenty-five  smaller  spaces  colored  red,  which 
spaces,  as  it  now  appears  on  the  face  of  the  map,  were  in- 
closed in  rectangular  lines,  with  figures  indicating  the  size 
of  the  lots,  as  hereinbefore  explained.  Beading  the  map  as 
it  then  was,  and  construing  the  map  with  the  certificate 
thereon,  in  connection  wich  the  report,  we  are  of  opinion 
tiiat  the  report  and  map  of  themselves  sufficiently  identify 
the  lots  reserved  for  school  purposes. 

Nor  can  it  be  seriously  questioned,  we  think,  that  under 
the  statutes  defining  the  rights  and  powers  of  the  Board  of 
Education,  it  may  maintain  an  action  to  recover  the  posses- 
sion of  a  school  lot. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.  Cbooeett,  J. 

We  concur: 

Bhodes,  J. 

NUiES,  J. 

The  oral  testimony  established  the  condition  of  the  map 
when  it  was  filed,  and  at  the  time  when  it  became,  by  law, 
the  official  map.  A  reference  to  and  inspection  of  the  report 
and  map — the  colors  on  the  latter  being  restored — sufficiently 
identify  the  lots  selected  by  the  Commissioners  as  school 
lots,  and  of  these  the  lot  sued  for  in  this  action  is  one. 

We  concur  in  the  judgment* 

Wallace,  C.  J. 

MoKlNSTBY,  J. 
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TTawritten  Opimoosi 

SUPBEMB  COUBT  OF  CaLIFOBNIA— JULY  TeBK. 


Commercial  Bank  vs.  Baldwin^  6696. — On  the  30th  daj  of 
Janaarjy  1877,  tiie  plaiatiff's  atiomeTS  gave  defendant's  at- 
torneys a  stipnlation  in  which  it  was  provided  that  the  de- 
fendant should  have  fiye  days  (6)  farther  time  to  answer. 
On  Monday,  Febmary  5,  1877,  at  2  o'clock,  the  plaintil^ 
upon  ex  parte  application  to  the  court,  had  judgment  enter-i 
ed  by  default.  On  February  7th  an  order  to  show  cause 
why  the  default  and  judgment  should  not  be  set  aside  was 
made.  Accompanying  the  order  were  afidayits  of  merits, 
and  an  affidavit  showing  the  grounds  of  the  motion.  The 
judgment  and  default  were  set  aside,  and  the  defendant  al- 
lowed to  answer. 

Hie  last  day  of  the  time  given  by  the  stipulation  expired 
on  Sunday,  and  the  defendant  claims  that  Sunday  should 
have  been  excluded  from  the  computation,  ^us  giving  him 
all  of  Monday  within  which  to  file  an  answer. 

The  plaintiJBr  claims  that  the  rule  invoked  by  defendant 
only  applies,  if  at  all,  where  the  time  aUawed  by  Jaw  eacpirea  on 
Sunday^  and  not  where  the  time  is  fixed  by  agreemeni. 

The  plaintiff's  attorney  claims  also  that  as  the  stipulation 
was  not  filed  with  the  clerk  it  does  not  bind  his  client 

Judgment  affirmed. 

OUo  vs.  Mann,  6060. — ^This  is  an  action  in  ejectment 
brought  by  the  plaintiff^  who  is  the  administrator  of  the 
estate  of  Abel  Mann.  The  plaintiff  claims  title  under  a  deed 
from  the  defendant.  The  defendant  says  in  his  answer  that 
there  was  no  consideration  for  the  deed.  It  was  found  by 
the  court  below  that  at  the  time  of  making  the  conveyance 
the  defendant  was  largely  in  debt  and  insolvent,  and  that  the 
conveyance  was  made  to  defraud  creditors;  and  as  conclusion 
of  law  held  that  he  was  not  entitled  to  relief. 

Judgment  affirmed. 
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Supreme  Goort^  of  Nevada* 


THE  STATE  OF  NEVADA,  Appellant,  vs.  THE  CON- 
SOLID ATED  VIRGINIA  MINING  COMPANY,  Re- 
SPONBEMT,  AND  THE  STATE  OF  NEVADA,  Appsl- 
LAiTF,  Y8.  THE  CALIFORNIA  MINING  COMPANY, 

Dbfavlt—Bxcw^blb  NBOL]gor.*-Mrhere  the  managing  agent  of  a  eorporation,  who 
has  been  served  with  prooen  in  two  different  suite  against  the  oori>oration  for 
the -collection  of  delinquent  taxes,  dellTets  the  oomplaintfe  andsammons  in  each 
action  to  the  regularly  retained  attomiy  for  this  oorporatioa,  with  the  request 
that  they  should  be  properly  attended  to,  and  the  attorney  appeared  and  Aled  a 
demurrer  in  one  of 'the  suits  and  allowed  jodgnMt  by  dofanlt  to  be  entered  in 
the  other,  and  on  motion  to -often  4he  dofa«lt«  it  appearing  fhmi  the  affidavits  of 
the  parties  that  the  attorney  only  knew  of  but  one  suit  against  the  corporation, 
and  had  no  recollection  of  having  ieen  but  one  compfatiot,  and  while  unable  to 
state  p09itively  that  but  one  complaint  and  summons  was  left  with  him,  does 
state  unqualifiedly  that  if  more  ihanone  was  left  be  did  net  e|iprehend  it  at  the 
time,  and  had  been  unable  after  diligent  search  to  find  but  one  copy;  that  if  more 
than  one  had  been  left  be  would  have  appeared  and  filed  a  demurrer  in  each 
suit,  as  the  questions  to  be  litigated  wefsr  the  siine  in  each  action;  and  it  ap» 
pearing  that  thr  ftoluze  of  the  attorney  so  to  flpfear<  was  an  honest  mistake  with- 
out any  fault  or  negligence  on  the  part  of  the  corporation,  its  superintendent,  or 
attorney.  Held:  to  be  a  eaee  of  excusable  neglect,  and  that  the  jitdgment  bf 
deiaalt'shonid  be  eetasUb. 

Appeal  from  the  District  Court  of  Storej  Cotmtj;  Rich- 
ard Rising,  District  Judge. 

The  records  show  that  on  &e  25th  of  June,  1877,  the 
plaintiff,  the  State  of  Nevada,  brought  four  suits  —  two 
against  the  defendant,  The  Consolidated  Vii^nia  Mining 
Company^  and  two  against  the  defendant.  The  California 
Mining  Company — ^for  the  recovery  of  certain  alleged  deUn- 
qu^Eicies  and  penalties  claimed  to  be  due  on  account  of  de- 
linquent taxes  for  two  quarter  years.  The  complaint  and 
summons  in  each  suit  were  regularly  served  upon  J.  G.  Fair, 
the  managing  agent  and  Superintendent  of  the  defendants, 
by  the  Sheriff  of  Storey  County,  on  the  29th  day  of  June, 
1877. 

The  defendants  appeared  and  filed  a  demurrer  in  one  of 
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the  suits  against  The  Consolidated  Virginia  Mining  Com- 
panj)  and  in  one  of  the  saits  against  The  California  Mining 
Company,  and  made  default  in  each  of  the  other  suits. 
Judgment  having  been  entered  by  default  in  these  suits  the 
defendants  appeared,  and  moved  the  court  to  set  the  judg- 
ments aside,  and  to  open  the  defaults.  In  support  of  these 
motions  the  defendants  presented  the  affidavits  of  J.  G.  Fair, 
the  Superintendent  of  defendants;  C.  J.  Hillyer,  the  attor- 
ney for  defendants,  and  A.  H.  Bicketts,  a  clerk  in  the  office 
of  said  attorney. 

The  court  granted  the  motion,  and  the  plaintiff  appeals. 

The  contents  of  the  respective  affidavits  are  substantial- 
ly embodied  in  the  head  note. 

F.  y .  Drake,  District  Attorney  of  Storey  County  and  John 
B.  Kittrell,  Attomey-Gleneral,  for  appelhmt. 
C.  J.  Hillyer,  for  respondent. 

HAvn[jfiY,  C.  J.    (Abstract  of  opinion.) 

We  think  these  affidavits  presented  sufficient  facts  to  au- 
thorize the  court  to  set  aside  the  judgment  obtained  by  de- 
fault, and  to  open  the  defaults  and  allow  defendants  to  ap- 
pear and  interpose  any  defense  they  might  have.  It  is  very 
true,  as  was  argued  by  appellant's  counsel,  that  there  is  no 
satisfactory  proof  as  to  what  became  of  the  two  missing  com- 
plaints and  summons.  The  return  and  affidavit  of  the  Sher- 
iff is  positive  that  he  did  personally  serve  the  Superintendent 
with  lour  copies,  one  in  each  suit,  on  the  29th  day  of  June, 
1877.  It  was  the  duty  of  the  Superintendent  to  deliver 
these  copies  to  the  attorney  for  the  defendsints,  and  he  is 
confident  that  he  did  so  deliver  all  the  papers  that  were 
served  upon  him.  If  so,  there  was  no  fault  or  negligence  on 
his  part.  The  attorney  seems  to  have  acted  in  good  faith. 
It  may  have  been  an  oversight  on  his  part  in  not  immediate- 
ly examining  all  the  papers  brought  by  Mr.  Fair  instead  of 
simply  examining  ''one  of  the  complaints  for  the  purpose  of 
seeing  the  general  nature  of  the  suit;**  but  certainly  it  was 
not  such  an  act  of  negligence  in  omitting  to  do  so,  at  that 
time,  as  would  authorize  the  court  to  refuse  to  open  up  the 
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default  upon  this  ground  merely.  The  defendants,  notwith- 
standing the  fact  of  a  perfect  service  halving  been  made  by 
publication  in  addition  to  the  personal  service  upon  the  Su- 
perintendent, had  the  right  to  believe,  from  the  letter  of 
their  Superintendent,  that  their  attorney  would  file  the  nec- 
essary papers  in  all  the  suits.  But  without  noticing  all  the 
points  urged  by  the  District  Attorney  in  his  brief,  we  are  of 
opinion  that  the  fact  that  the  defendants  appeared  in  two  of 
the  cases  shows  conclusively  that  their  attorney  was  ignorant 
of  the  existence  of  the  other  two  suits,  and  that  it  was 
owing  to  an  honest  mistake  which  occurred,  in  some  unex- 
plained manner,  without  any  positive  fault  or  negligence 
upon  his  part,  or  upon  the  part  of  the  defendants,  or  any  of 
their  agents,  that  demurrers  were  not  filed  in  all  the  suits. 
There  is  no  reason  why  demurrers  should  have  been  inter- 
posed in  the  two  cases  and  not  in  the  others.  The  suits  were 
identical  in  character,  and  if  any  defense  could  be  made  in 
one  it  could  in  all.  The  facts  here,  although  of  an  entirely 
different  nature,  are  as  strong  in  favor  of  setting  aside  the 
judgment  and  opening  the  default  as  in  Howe  vs.  Coldren  (4 
Nev.  171),  and  the  decision  in  that  case  upon  the  facts  was 
expressly  concurred  in  by  the  court  in  Harper  vs.  MaUory  (4 
Nev*  447);  but  a  majority  of  the  members  of  the  court  dis- 
sented from  some  of  the  reasons  given  in  Hotoe  vs.  Coldren, 
upon  the  general  subject  of  opening  defaults. 

It  is  difficult  to  establish  a  rule  upon  this  subject  that 
would  be  applicable  to  all  cases,  as  every  case  must  neces- 
sarily be  determined  upon  its  own  peculiar  facts.  We  think 
the  facts  in  these  cases,  as  presented  in  the  affidavits  refer- 
red to,  bring  the  defendants  within  the  nde  of  the  statute 
which  authorizes  the  court,  "upon  such  terms  as  may  be 
just,  and  upon  payment  of  costs,*'  to  "relieve  a  party,  or  his 
legal  representatives,  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect "  (1  Comp.  Laws,  1131),  and 
are  of  opinion  that  the  action  of  the  court  below  in  opening 
the  defaults  should  be  sustained. 

The  orders  appealed  from  are  affirmed. 

We  concur:    LeonabDi  J.,  Bbatty,  J. 
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Beoent  Decisions. 


Peed  of  Married  Woman — Certificate  of  Notary. — ^The  cer- 
tificate of  the  acknowledgment  of  a  deed  by  a  married  woman 
reciting  that  she  "appeared  privately  and  apart  from  her 
husband,  and  acknowledged  the  execution  of  tiie  same  to 
have  been  done  by  her  fireely,**  etc.,  but  omitting  the  words 
prescribed  by  the  statute  in  such  cases,  "and  having  been 
ezAmined,*'  is  not  a  subsiantial  compliance  with  the  statute. 
{EUett  vs.  Richardaon  et  aL,  Sup.  Ct.  Tenn.  t  Am.  Law  Bee. 
181.) 

Evidence — Measure  of  Damages — Carlide  Tables. — ^Wh«pe 
the  damages  were  to  be  assessed  by  the  jury,  of  the  injury  to 
plaintifiTs  estate  by  the  loss  of  his  life,  evidence  could  be 
properly  introduced  of  what  he  was  earning  at  the  time  of 
his  death,  and  the  average  cost  of  his  living  at  the  time  of 
his  death.  These  circumstances  muy  furnish  data  for  en* 
abling  the  jury  to  estimate  more  correctly  the  damages  td 
his  estate. 

When  defendant  was  so  badly  injured  that  he  was  per- 
manently disabled  by  the  injury,  and  ihe  evidence  tended  to 
show  that  he  died  by  reason  of  the  injury,  the  Carlisle  Life 
Tables  were  held  properly  admissible  to  enable  the  jury  to 
determine  the  measure  of  damages.  (Sinumson  vs.  G.  B.  L 
ik  P.  B.  B.  Co.,  Sup.  Ct.  Iowa,  12  Western  Jurist,  669.) 

Evidence — Declarations  of  Co-conspirdtora  Admissible — Ac-^ 
complice. — ^In  a  criminal  conspiracy,  the  members  of  which 
are  also  members  of  the  same  criminal  organization,  the  de- 
clarations of  a  fellow  member  and  co-conspirator  are  evi- 
dence against  all  the  parties  to  the  conspiracy.  It  is  a  rule 
of  practice  to  instruct  the  jury  not  to  convict  upon  the  un- 
supported testimony  of  an  accomplice.  Sup.  Ct.  Pennsyl- 
vania, April  1,  1878.  Donnelly  ys.  CommomoeaUh^  W.  N. 
Cas») 

« 

Larceny^Measwre  of  Value  of  Artide  Stolen^— An  instrac* 
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tion,  ^^5th,  in  regard  to  the  value  of  the  property  alleged  to 
haye  been  stolen  herein,  it  is  not  what  the  harness  would 
bring  at  a  forced  sale,  nor  what  a  witness  would  give  for  it, 
but  what  was  it  worth  to  the  owner  at  the  time  it  was  taken 
from  him."  Udd:  instruction  erroneous.  The  real  value  in 
the  market  or  ordinary  course  of  trade  or  business  is  the 
measure  of  its  value.  Sup.  Ct.,  Iowa,  June,  1878.  State  vs. 
Smith.    (Alb.  L.  J.) 

Larceny — Single  Theft  of  Ooocb  Belonging  to  Different  Per- 
sons.— Where  a  larceny  consists  of  a  single  act,  and  the 
goods  stolen  belong  to  different  persons,  it  is  unnecessary 
that  there  should  be  separate  informations  or  indictments. 
In  such  case  there  can  only  be  one  conviction  and  sentence. 
An  information  or  indictment  charging  the  stealing  of  goods  . 
of  different  persons  at  the  same  time,  in  one  coifiit,  would 
not  be  bad  for  duplicity,  provided  the  ownership  of  the 
goods  is  specifically  set  forth.  But  where  there  ate  several 
counts  or  separate  informations,  there  can  be  but  one  con- 
viction and  sentence.  Sup.  Gt.,  Dist.  of  Columbia.  Horles 
vs.  United  States.     (Wash.  L.  Bep.) 

Pleading — Burglary — Not  Setting  up  Incorporation  of  Com- 
pany.—In  an  indictment  for  burglary,  by  breaking  into  the 
office  of  a  railroad  company,  there  was  no  allegation  that  the 
company  was  incorporated.  Held:  that  this  is  not  a  suffici- 
ent ground  for  sustaining  a  motion  to  quash.  Sup.  Ct., 
Ohio,  October,  1878.     Hamilton  vs.  State. 

Privilege — Accused  Testifyiny  on  own  Behalf  Need  not  Dis- 
close Communications  to  Attorney. — Where  the  accused,  in  a 
criminal  trial,  becomes  a  witness  in  his  own  behalf,  he  can 
not  be  compelled,  on  cross-examination,  to  disclose  the  con- 
fidential communications  between  himself  and  his  attorney; 
nor  can  such  disclosures  be  required  of  the  attorney  without 
the  consent  of  the  accused.  It  is  the  privilege  of  the  accused 
to  have  such  communications  protected  from  compulsory  dis- 
closure, and  the  privilege  is  not  waived  by  his  becoming  a 
witness.  Sap.  Ct.,  Ohio,  October,  1878.  Duttenhofer  vs. 
Stale. 


180  The  Pacipio  Coast  Law  Journal. 

Verdict — Paper  Asking  Mercy  Accompanying,  Not  Part  of. — 
Where  the  jury  returned  a  general  verdict  of  guilty,  and  at 
the  same  time  handed  a  paper  to  the  judge  in  which  ten  of 
them  req^uested  him  to  be  as  merciful  in  his  sentence  as  pos- 
sible, but  stated  that  this  was  not  part  of  their  verdict,  held: 
that  there  was  no  error  in  refusing  to  allow  the  paper  to  be 
recorded.  Sup.  Ot.,  Georgia,  September  10,  1878.  BcbyYS. 
Stale.     (Alb.  L.  J.) 

Embezdement — By  Public  Officers — Treasure  of  School  Dia- 
irict  Indictable. — ^The  treasurer  of  a  school  district  was  in- 
dicted for  the  embezzlement  of  school  funds,  under  the  65th 
section  of  the  Act  of  March  31,  1860  (Purd.  333,  pi.  94), 
which  provided  that  if  any  State,  county,  township,  or  mu- 
nicipal officer  of  this  Commonwealth  charged  with  the  col- 
lection, safe-keeping,  transfer,  or  disbursement  of  public 
moneys,  should  convert  to  his  own  use,  or  use  by  way  of  in- 
vestment, any  such  moneys,  or  prove  a  defaulter,  *  *  *  ev- 
ery such  act  should  be  deemed  an  embezzlement,  to  be  pun- 
ished as  a  misdemeanor.  Held:  that  a  school  trea,surer  was 
indictable  under  the  section  as  the  officer  of  a  municipality 
of  specific  statutory  creation.  Sup.  Ct.,  Pennsylvania,  May 
8,  1878.     Commonu^eaUh  vs.  Morrisey, 

Joint  Indictmenl — Privilege  of  Challenge. — When  two  are 
tried  jointly  for  an  offense  of  which  one  may  be  convicted, 
tliough  the  other  be  acquitted,  the  right  of  peremptory  chal- 
lenge, in  its  whole  extent,  is  of  the  same  practical  impor- 
tance to  each  as  if  he  were  being  tried  severally.  By  going 
to  trial  as  the  State  has  indicted  them — that  is,  jointly,  the 
prisoners  do  not  waive  any  right  of  peremptory  challenge. 
Each  is  entitled  to  his  full  statutory  allowance.  If  the  State 
is  not  prepared  to  afford  the  full  allowance  to  each  in  a  joint 
trial,  it  should  demand  a  severance,  and  try  the  prisoners 
separately,  unless  they  stipulate  expressly  to  unite  in  their 
challenges,  in  which  case  they  will  be  bound  to  do  so.  With- 
out such  express  stipulation,  the  court  can  not  oblige  them 
to  unite  in  their  challenges.     Sup.  Ct.  Geo.   Cruce  vs.  State. 


Mxlxt  ^u$t  ^m  Mmxut 


Vol.  2.  November  2,  1878.  No.  10. 


Current  Topics. 


A  SUBSCRIBER  sends  us  the  following  statement,  and  we 
respectfully  invite  the  views  of  attorneys  upon  the  query 
presented  by  it : 

GEO.  H.  WILLIAMS,  Plaintifp,  vs.  J.  B.  ARM- 
STRONG,  Administrator  op'  the  Estate  op  Geo.  H. 
Marr,  Deceased.     (Suit  for  $36.) 

This  was  an  action  brought  in  the  Justices*  Court  of 
Santa  Rosa  Township,  Sonoma  County,  California,  by 
plaintiff,  upon  a  claim  which  had  been  presented  to  the 
administrator  by  the  original  claimant,  and  sued  upon  by 
him ;  but  when  his  testimony  was  offered,  an  obiection  was 
made  to  his  competency,  which  objection  was  sustained, 
and  the  original  claimant  then  submitted  to  a  nonsuit  with- 
out prejudice,  and  immediately  after  assigned  the  claim  to 
this  plaintiff  for  a  valuable  consideration.  Williams  then 
brought  suit  upon  the  claim  assigned  him,  in  the  Justices' 
Court  of  said  township,  and  upon  the  trial  offered  his  assign- 
or as  a  witness. 

Counsel  for  defendant  objected,  upon  the  grounds  of  his 
incompetency  under  Subdivision  3,  Section  1880,  Code  of 
Civil  Procedure,  which  is  as  follows:  "  The  following  per- 
sons can  not  be  witnesses:  Parties  to  an  action  or  proceed- 
ing, or  in  whose  behalf  an  action  or  proceeding  is  prosecut- 
ed against  an  executor  or  an  administrator  upon  a  claim  or 
demand  against  the  estate  of  the  deceased,''  and  claimed 
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that  the  statute  could  not  be  evaded  by  an  assignment,  and 
that  the  assignor  was  still  unable  to  testify,  as  he  could  not 
do  indirectly  what  the  law  said  he  could  not  do  directly. 
The  Justice  of  the  Peace  sustained  the  objection,  and  judg- 
ment rendered  for  defendant,  and  the  plaintiff  appealed  to 
the  County  Court  of  Sonoma  County,  and  a  new  trial  was 
granted,  and  the  assignor  allowed  to  testify.  If  the  decis- 
ion of  the  County  Judge  be  correct,  then  the  law  cited  is 
inoperative  wherever  claimants  assign  their  demands,  and 
claimants  can  testify  for  their  assignees.  In  other  words, 
the  assignee  is  in  a  better  position  than  his  assignor. 

Whose  decision  is  correct,  that  of  the  Justice  of  the 
Peace  or  of  the  County  Judge  ? 

In  Farquhar  vs.  Fidelity  Insurance  Go.  (18  Alb.  L.  J. 
830),  it  was  rec^ntfy  held  by  the  United  States  Circuit 
Court,  District  of  Pennsylvania,  that  a  note  payable  to 
bearer  containing,  in  addition  to  the  agreement  to  pay 
principal  and  interest,  a  promise  to  pay  an  attorney's  com- 
mission of  five  per  cent,  for  collection,  together  with  all 
taxes  and  charges  in  the  nature  thereof,  immediately  upon 
their  assessment,  did  not  possess  the  character  of  negotiable 
paper.     The  court  says: 

'^Overlooking  the  clause  touching  attorney's  commission, 
how  can  it  be  said  that  the  notes  are  either  unconditional 
or  certain  in  amount,  in  view  of  the  stipulation  for  the  pay- 
ment of  taxes  or  charges  in  the  nature  thereof,  assessed 
upon  the  principal  or  interest?  Liable  to  taxation  as  the 
property  and  in  the  hands  of  the  holders  (and  this  is  the 
import  of  the  stipulation);  in  some  places  they  would  prob- 
ably be  free  from  this  charge,  while  in  others  they  may  be 
subjected  to  indefinite  and  varying  pates  of  taxation,  so  that 
the  amount  to  be  paid  by  the  maker,  either  before  or  at  the 
maturity  of  the  notes,  would  fluctuate  according  to  collateral 
circumstances,  and  be  dependent  upon  the  domicile  of  the 
holder.  And  of  these  contemplated  charges  or  additions  to 
tiie  nominal  consideration,  the  notes  themselves  indicate  no 
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standard  of  meaBurement.  They  could  only  be  ascertained 
by  reference  to  intrinsic  circumstances,  and  thus  the 
amount  to  be  paid  by  the  maker  is  left  undeterminate,  and 
subject  to  possible  contention.  Instruments  whose  consid- 
eration is  thus  fluctuating  and  indefinite,  and  which  are 
laden  with  such  embarrassments  to  their  circulation,  could 
not  perform  the  functions,  and  therefore  do  not  possess  the 
character  of  negotiable  paper.'* 


OUR  INSOLVENT  LAWS. 

Under  the  powers  conferred  by  Section  8,  Article  1,  of  the 
Constitution  of  the  United  States,  CJongress  could  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States.  When,  by  virtue  of  the  authority  so  con- 
ferred; Congress  passed  the  Bankrupt  Act  of  March  2, 
1867  (I  refer  to  this  act  only,  as  I  have  not  deemed  it  nec- 
essary, for  the  purposes  of  this  article,  to  discuss  those  acts 
preceding  it),  there  existed,  in  several  of  the  States,  stat- 
utes known  as  "insolvent  laws,''  having  the  same  object  in 
view  as  embraced  and  meant  by  the  Pedeial  law.  The 
Legislature  of  our  State  had,  as  early  as  the  4th  day  of 
May,  1852,  passed  an  act  for  the  relief  of  insolvent  debt- 
ors, and  protection  of  creditors.  This  act  was  amended  in 
1860  and  1867,  and  a  supplemental  act  was  passed  in  1876, 
which  might  be  properly  termed  the  involuntary  provisions 
of  the  act. 

By  the  provisions  of  the  Act  of  1852,  every  insolvent 
debtor  may  be  discharged  from  his  debts  upon  executing 
an  assignment  of  all  his  property  for  the  benefit  of  all  his 
creditors. 

Article  1,  Section  10,  of  the  Constitution  of  the  Uni- 
ted States  declares,  that  no  State  shall  pass  any  law 
impairing  the  obligations  of  contracts.  The  relief  ex- 
tended insolvent  debtors  under  the  early  insolvent  laws  had 
the  effect  to  release  the  debtor  firom  imprisonment,  as  well 
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as  from  all  future  liability  on  his  contracts,  upon  the  sur 
render  and  assignment  of  all  his  property  to  his  creditors. 
In  the  case  of  Siurges  vs.  Crowninshield  (4  Wheat.  122),  one 
of  the  earliest  cases  upon  this  subject,  the  defendant  plead- 
ed his  discharge  under  the  State  insolvent  laws.  An  objec- 
tion was  taken  to  the  plea,  on  the  grounds  that  the  laws 
were  unconstitutional,  because  they  contravene  both  provis- 
ions of  the  Federal  Constitution — the  one  giving  Congress 
power  to  pass  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,  and  the  other  declaring  that 
States  could  make  no  law  impairing  the  obligations  of  con- 
tracts. The  contract  in  this  case  was  made  prior  to  the  in- 
solvent laws.  It  was  held  by  Chief  Justice  Marshall,  that 
the  States  had  ample  power  and  authority  to  pass  insolvent 
laws,  provided  Congress  had  not  exercised  its  right  under 
the  Constitution,  and  {Provided  the  statutes  then  enacted 
did  not  impair  the  obligations  of  contracts ;  and  it  was  ac- 
cordingly held,  in  this  case,  that  an  act  of  the  Legislature 
providing  for  the  discharge  of  a  debtor  from  all  liability  for 
debts  contracted  previous  to  his  discharge,  on  surrendering 
his  property  for  the  benefit  of  his  creditors,  is  a  law  impair- 
ing the  obligations  of  contracts.  This  opinion  was  afBrmed 
in  Farmers'  and  Mechanics*  Bank  vs.  Smith  (6  Wheat  on, 

181). 

In  the  two  cases  referred  to,  the  debt  was  contracted  prior 
to  the  enactment  of  the  insolvent  law.  The  question  as  to 
the  application  of  such  a  rule  to  contracts  made  subsequent 
to  tha  enactment  of  such  laws  was  not  raised  and  discussed 
by  that  court  until  later.  In  Ogden  vs.  Saunders  (12  Wheat. 
218),  all  the  prior  decisions  were  examined  and  reviewed, 
and  the  court  announced  its  decision,  though  by  no  means 
unanimous,  that  "a  bankrupt  or  insolvent  law  of  any  State 
which  discharges  the  person  of  a  debtor  and  his  future  ac- 
quisitions is  not  a  law  impairing  the  obligations  of  con- 
tracts, BO  far  as  it  respects  debts  subsequent  to  the  passage 
of  such  law."  But  they  say,  also,  that  a  discharge  under 
such  laws  can  not  be  pleaded  as  to  non-residents.  (Cook  vs. 
Moffat,  6  Howard,  296.) 


The  Pacifio  Coast  Law  Joubnal.  185 

We  can  not,  in  this  article,  discuss  this  branch  of  the 
subject,  but  it  is  reserved  for  future  consideration.  So  then 
it  may  be  considered  settled  that  our  State  had  ample 
power  to  pass  her  insolvent  laws  if,  at  the  time  they  were 
enacted,  there  was  no  Act  of  Congress  existing  upon  the 
same  subject.  That  can  not  be  claimed,  except,  perhaps, 
as  to  some  of  the  amendments.  It  may  be  considered  set- 
tled, also,  that  her  insolvent  acts  do  not  contravene  any  of 
the  provisions  of  the  Federal  Constitution,  so  far  as  con- 
tracts are  concerned  that  were  made  subsequent  to  the  date 
of  enactment  of  such  insolvent  laws. 

This  determination  of  the  court  was  reached,  and  rests 
upon  the  principle  that  all  such  contracts  are  made  with  ref- 
erence to  the  laws  of  a  htate  where  and  when  contracted  ; 
and  it  is  only  upon  such  a  theory  that  they  hold  that  the 
obligations  of  contracts  made  subsequent  to  the  passage  of 
the  insolvent  laws  are  not  impaired  in  the  sense  of  the  Fed- 
eral Constitution. 

Now,  having  thus  premised,  we  call  attention  to  the  ob- 
ject of  this  article.  Were  all  debts  made  and  existing  prior 
to  June  7,  1878  —  the  date  of  the  repeal  of  the  Na- 
tional Bankrupt  Act— contracted  with  reference  to  the  in- 
solvent laws  of  our  State  ?  If  not,  then  do  they  not  fall 
within  the  class  that  are  excepted  from  the  operation  of  the 
insolvent  laws  as  being  made  without  reference  to  an  existing 
law?  Can  it  be  said  that  the  insolvent  laws  of  this,  or  any 
other,  State  have  had  such  an  existence  since  the  operation 
of  the  National  Bankrupt  Act  as  that  it  must  be  .construed 
that  all  contracts  were  made  with  reference  to  them  ?  They 
certainly  did  not  enter  into,  and  become  a  part  of,  the  con- 
tract. Such  must  be  the  case,  or  the  rule  does  not  apply. 
By  the  Bankrupt  Act  the  State  insolvent  laws  were  made 
inoperative.  It  is  true  they  were  not  abrogated,  but  the 
authorities  say  they  were  completely  suspended  and  wholly 
inoperative.  Any  and  all  proceedings  under  them  were  void. 
{Martin  vs.  Berry ^  87  Cal.  208.)  It  is  no  argument  to  con- 
tend  that  the  rule  should  apply  because  the  bankrupt  acts 
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which  anspended  them  were  in  existence,  and  operative, 
and  embracing  the  same  subject  matter;  therefore,  said 
contracts  were  made  with  reference  to  a  similar  law  in  most 
respects,  and  the  obligations  can  not  be  said  to  be  impaired. 
That  law  has  been  repealed,  and  can  not  form  a  basis  of 
construction  when  the  contract  is  sought  to  be  enforced  un- 
der other  laws  and  in  other  forms.  By  the  repeal  of  the 
Bankrupt  Act,  June  7,  1878,  the  insolvent  laws  became 
again  operative,  and  all  debts  contracted  subsequent  to 
that  date  may  be  discharged,  according  to  its  provisions ; 
but  what  shall  be  said  as  to  those  that  have  been  made  dar- 
ing the  years  that  the  insolvent  laws  have  been  sleeping  ? 


Supreme  Court  of  GaUfomia. 

July  Term. 


[No.  6,194.] 

[Filed  October  6, 1878.] 
TALOOTT  vs.  HARBOR  COMMISSIONERS. 

Statutory  Constrvction^Obneral  and  Special  Laws.— It  U  a  role  of  atatu- 
toiy  conttrnotion,  that  where  there  ie  a  general  law  preteribfaig  and  deflnin^^  the 
powers,  duties,  and  mode  of  proeedure  of  a  pnbUe  Board*  and  a  special  law  is 
passed  relating  to  a  particular  matter,  eoming  within  the  general  scope  of  the 
powers  of  the  Board,  the  two  laws  are  to  be  read  together ;  and  the  genera| 
law  is  il^licable  to  the  partictdar  matter,  except  in  so  Ikr  as  prorision  is  made 
in  thp  special  law,  conferring  powers  or  prescribing  duties  or  modst  of  prooad> 
ure  differing  from  those  mentioned  in  the  general  law. 

Idbm.— It  must  be  held  accordingly,  that  the  "Harbor  Improrement  Fund"  mentioned 
in  the  special  law  is  the  same  as  that  mentioned  in  the  general  law ;  and  wheiH 
ever  that  fund  is  mentioned  in  the  general  law,  it  means  the  fund  in  the  State 
Treasury  devoted  to  that  purpose. 

Writ  op  Makdatb— Not  Allowed  UimL  Demand  aitd  Rbtusal.— No  demand 
was  made  for-the  draft  provided  for  by  Section  2529  of  the  Pslitieal  Code,  anil 
therefore  the  court  will  not  command  the  Board  to  draw  the  draft.  The  Board 
is  not  In  default  until  there  Is  a  demand  and  refusal. 
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Appeal  from  Nineteenth  District  Court,  County  of  San 
Francisco. 

The  agreed  stat^nent  of  facts  shows  that,  by  an  Act  of 
the  Legislatarey  parsed  March  8,  1878^  the  Board  of  State 
Harbor  CommissionevB  are  authorized  to  adjust,  audit,  hibA 
pay  OQt  of  the  Harbor  Improvement  Fund,  such  amount  as 
the  plaintiff  in  this  action  may  be  equitably  entitted  to  for* 
work  done  and  material  lun»ished  in  the  constmelion  <^ 
certain  slips,  to  the  amoont  of  |S,722.50«  That  on  the  l&fth 
day  of  March,  the  plaintiffs  presented  their  bill  to  the  said 
Board,  and,  upon  a  vote  beisg  had  for  the  payment  of  their 
bill,  two  of  the  Commissioners  voted  aye,  and  one,  no. 
That  at  all  times  since  the  passage  of  said  Act,  there  has 
been  sc^cient  money  in  the  Harbor  Improvement  Fund, 
and  in  the  hands  of  the  Secretary  of  said  Board,  to  pay  said 
claim. 

Upon  these  &cts,  the  court  below  was  asked  to  deter- 
mine: 1.  Whether,  under  the  proceedings  of  the  Board 
set  forth,  the  Secretary  is  authorized  to  pay  said  claim  out 
of  moneys  in  his  hands.  2.  Whether  said  claim,  if  paid, 
must  be  paid  out  of  the  Harbor  Improvement  Fund,  or 
does  the  Act  of  March,  1878,  supersede  and  control  the  same  ? 
3.  If  the  plaintiffs  are  entitled  to  be  paid  out  of  the  funds 
in  the  hands  of  the  Board,  that  the  same  be  enforced  by 
writ  of  mandate. 

The  court  below  found :  1.  That  the  Secretary  of  the 
Board  is  authorized  to  pay,  out  of  moneys  in  his  hands,  the 
claim  found  to  he  due  by  a  majority  of  the  Board.  2.  That 
said  moneys  should  be  paid  out  of  money  in  hands  of  the 
Board  and  its  Secretary  ;  that  all  the  Commissioneifs  need 
not  concur,  and  that  the  Act  of  March,  1878,  oontrois.  S. 
That  the  plaintiffs  were  entitled  to  a  writ  of  mandate. 

Defendants  appealed. 

J.  B.  Lamar,  for  appellant. 
Burch  k  Griffith,  for  respondent. 


188  The  Pacifio  Coast  Law  Joubnal. 

Per  Curiam, 

The  act  of  March  8,  1878,  provides  that  the  State  Board 
of  Harbor  Commissioners  ^^are  authorized  to  adjust,  audit 
and  pay,  out  of  the  Harbor  Improvement  Fund,"  such 
amount  as  Talcott  and  Onderdonk  may  be  equitably  en- 
titled to  for  certain  work  and  materials  mentioned  in  the 
act.  It  is  not  expressly  stated  in  the  agreed  case  that  the 
Board  had  adjusted  and  audited  the  claim,  nor  that  it  had 
refused  so  to  do,  but  it  is  claimed  that  the  extract  from  the 
proceedings  of  the  Board  (whereby  it  appears  that  upon  a 
vote  being  taken  for  the  payment  of  the  bill  of  the  claim- 
ants, two  of  the  members  of  the  Board  voted  aye^  and  one 
member  voted  no)^  shows  by  implication  that  the  Board 
had  audited  and  adjusted  the  claim,  in  the  full  amount  of 
the  bill.  If  that  be  the  true  construction  to  be  given  to 
those  proceedings,  the  only  remaining  thing  to  be  done  is 
to  pay  the  amount  of  the  bill  as  audited.  On  behalf  of  the 
plaintiffs,  it  is  claimed  that  the  amount  is  to  be  paid  out  of 
the  funds  in  the  hands  of  the  Board,  and  the  defendant 
contends  that  the  payment  is  to  be  made  out  of  the  Harbor 
Improvement  Fund  in  the  State  Treasury. 

It  may  safely  be  laid  down  as  a  rule  of  statutory  con- 
struction, that  where  there  is  a  general  law  prescribing  and 
defining  the  powers,  duties,  and  mode  of  procedure  of  a 
public  Board,  and  a  special  law  is  passed  relating  to  a  par- 
ticular matter  coming  within  the  general  scope  of  the  pow- 
ers of  the  Board,  the  two  laws  are  to  be  read  together;  and 
the  general  law  is  applicable  to  the  particular  matter,  ex- 
cept in  so  far  as  provision  is  made  in  the  special  law,  con- 
ferring powers  or  prescribing  duties /or  modes  of  procedure 
diffidring  from  those  mentioned  in  the  general  law.  Ac- 
cordingly, it  must  be  held  that  the  "Harbor  Improvement 
Fund''  mentioned  in  the  special  law  is  the  same  as  that 
mentioned  in  the  general  law;  and  whenever  that  fund  is 
mentioned  in  the  general  law,  it  means  the  fund  in  the 
State  Treasury  devoted  to  that  purpose.  It  follows  that 
the  sum,  as  audited  and  adjusted,  is  to  be  paid  as  provided 
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by  Section  2529  of  the  Political  Code — by  draft  on  the  Con- 
troller of  State,  signed  by  the  three  Commissioners,  and 
countersigned  by  their  Secretary;  and  by  warrant  drawn 
by  the  Controller  on  the  Treasurer.  The  agreed  case  does 
not  show  that  a  demand  was  made  for  the  draft  above  re- 
ferred  to,  and  therefore  the  court  would  not  command  the 
Board  to  draw  the  draft  on  the  Controller ;  for  the  Board 
is  not  in  default  until  there  has  been  a  demand  and  refusal. 
We  are  not  to  be  understood  as  holding  that  two  of  the 
members  of  the  Board  could  audit  and  adjust  the  amount 
to  be  paid  on  the  claim  of  the  plaintiffs. 

Judgment  reversed,  and  cause  remanded.  « 

Remittitur  forthwith. 


United  States  Circuit  Court, 

Ninth  Judicial  Cieouit,  District  of  California. 


HA  WES  vs.  CONTRA  COgTA  WATER  CO.  et  al. 

1.  Statb  STATUTB8— Authobitative  CoNSTHVOTioir. — The  oonstruction  by  tho 

highest  court  of  a  Sute  of  a  etatute  of  the  Sute  which  does  not  trench  upon 
any  of  the  powers  of  the  national  government,  or  upon  any  right  guaranteed  or 
protected  by  the  Constitution  of  the  United  States,  is  authoritative  and  conclu- 
sive in  the  national  courts. 

2.  Obiter  DicTUM.^-Where  the  record  in  an  action  of  which  the  court  has  jurisdic* 

don  fairly  presents  two  points,  upon  either  of  which  the  decision  might  turn, 
and  the  court  fully  considers  and  determines  both,  the  decision  of  neither  can 
be  regarded  as  an  obiter  diction,  and  the  judgment  is  authoritatiTe  on  both 
points. 

3.  Wateb  Companies— Statute  CoKSTRVBD-^Under  the  clause  of  the  Statute  of 

California  authorising  the  formation  of  water  companies  to  supply  cities  iffth 
pure  water,  which  requires  the  corporation  to  supply  water  free  of  charge  for 
extinguishing  fires,  and  other  great  necessities,  corporations  organised  there- 
under, after  supp  ying  certain  preferred  uses,  are  bound,  to  the  extent  of  theit 
means,  to  furnish  the  cities  supplied,  with  water  free  of  charge,  for  irrigating 
public  parks  and  squares,  flushiug  sewers,  and  for  all  other  municipal  purposes, 
except  for  family  and  analagous  uses. 
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SawyeB)  Circuit  Jadge. 

This  is  a  bill  in  equity  b j  a  stockholder  of  the  Contra  Costa^ 
Water  Company,  a  corporation  formed  under  the  Act  of  1858» 
to  supply  the  city  of  Oakland  azkd  oiher  places  with  pure 
water,^  against  the  corporation,  its  officers^  and  the  city  of 
Oakland,  to  restrain  said  corporation  from  furnishing,  and 
said  city  of  Oakland  from  taking,  water*  without  charge  for 
watering  public  squares,  parks,  or  flashing  sewers,  or  other 
like  municipal  purposes*  The  city  of  Oakland  demurs  to 
the  bill.  The  only  question  presented  on  the  merits,  arises 
upon  the  construction  of  a  proyision  in  the  fourth  section  of 
the  Act  of  1858,  under  which  the  Water  Company  was  organ- 
ized, which  after  giving  precedence  to  certain^specified  uses, 
provides,  that  corporations  organized  under  the  act,  "shall 
furnish  water  to  the  extent  of  their  means,  to  such  city  and 
county,  or  city,  or  town,  in  ca^  of  fire  or  other  greai  necessity^ 
without  charge.'*^  (Stat.  Cal.  1858,  219.)  The  question  is, 
whether  the  Water  Company  under  the  words,  *^ other  great 
necessity f^*  is  bound  to  furnish  without  charge  water  for  irri- 
gating public  squares,  and  parks,  flushing  sewers,  and  other 
like  municipal  purposes.  The  counsel  for  the  city  ot  Oak- 
land insist,  that  the  construction  of  this  act  has  been  settled 
in  favor  of  the  city  by  the  Supreme  Court  of  California ;  and 
that  this  construcrtion  by  the  highest  court  of  the  State  of  a 
statute  of  the  State,  is  controlling  in  the  National  courts. 
They  rest  upon  this  construction,  and  decline  to  regard  the 
question  as  an  open  one,  or  to  argue  the  point  as  an  original 
proposition.  This  being  a  State  statute  in  no  way  trench- 
ing upon  any  of  the  powers  of  the  National  Government,  or 
any  rights  guaranteed  or  protected  by  the  Constitution  of  the 
United  States,  a  eonstmetion  by  the  highest  court  of  the 
State  would  be  controlling  and  conclusive  in  the  National 
Cioorts,.  as  haa  often  been  held  by  the  Supreme  Court* 
(WlaJherYB.  State  Barber  Commis&ioners^  Yl  Wal.  650;  Bailey 
vs.  Maguire,  22  Wal.  230-1 ;  Christy  vs.  Pridgeon,  4  Wal.  196; 
L^ngioeU  vs.  Warren^.  2  Black,  603  -,  SotUh  Ottawa  vs.  Perkins, 
4  Otto,  260.)  The  complainant  insists  that  the  construction 
relied  on  by  the  defendant  is  but  a  dictum,  or  if  otherwise. 
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that  tbe  Supreme  Court  had  decided  the  same  point  the 
other  way  in  a  prior  ease,  and  that  this  coTtrt  k  aixthor* 
ized  to  exercise  its  own  judgment  in  the  matter,,  the  point 
not  being  yet  sailed  by  the  State  coiarts*  It,  therefore,  be- 
comes necessary  to  inquire  whether  there  has  been  an  mth 
thoritative  construction  by  the  State  courts  of  the  words^ 
^' other  great  necessity.'"  The  first  ease  cited,  is  The  CUy 
and  Ccwaty  of  Scm  Frmh^aco  "vsc  The  Spring  Vc^Sey  Wcder 
Works  (39  CaL  473).  This  was  an  action  by  the  city  of  San 
Francisco  against  a  corporation  organized  under  the  same 
act  to  supply  San  Francisco  with  water,  in  which  the  eooir- 
plainant,  the  city  oi  San  Francisco,,  sought  to  restrain  Idie 
defendant  from  enttimg  off  the  city  from  the  use  of  water 
without  charge  from  watering  the  public  plazas  and  all  muni* 
cipal  uses  other  than  extinguishing  fires.  The  District  Court 
sustained  a  demurrer  and  dismissed  the  bilL  In  that  ease, 
the  discussion  and  deeiedon  in  the  Supreme  Court  turned 
wpon  the  language  of  another  act,  passed  at  the  same  session,, 
granting  certain  rights  to  George  Ensign  and  others,  and 
known  as  the  ''Ensign  Act,"  (Stat.  1858,  254,)  the  rights 
under  said  act  having  become  Tested  in  the  defendant  in  the 
action.  The  Supreme  Court  held  that  the  rights  of  the  par-* 
ties  must  be  determined  by  theproTisionsof  the  Ensign  Aet; 
and  that  under  its  provisions,  which  are  different  from  those 
now  in  question,  the  defendant  was  only  obUged  to  furnish 
water  free  of  charge  for  the  purpose  of  extinguishing  fires 
vntil  water  should  be  introduced  by  some  other  party ;  and 
as  it  did  not  appear  thai  any  other  party  had  introduced 
water,  it  was  only  required  to  furnish  water  free  of  charge  to 
extinguish  fires.  Had  this  been  all  there  was  in  the  bill,  the 
judgment  of  the  District  Court  would,  doubtless,  have  been 
affirmed.  But  the  l»ll,  also»  set  up  as  matter  of  estoppel, 
iscts  showing  that  the  righta  of  the  parties  had  been  adjudi- 
cated against  defendant  in  a  ioarmer  action.  The  court  held 
this  matter  to  be  well  pleaded,  and  if  true,  to  constitute  is 
valid  estoppel,  and  apparently,  on  that  ground,  held  that  the 
demurrer  should  have  been  overruled.  The  judgment  oa 
this  point  was  accordingly  reversed  with  directions  to  over- 
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rule  the  demnrrer.  Bat  sinoe  there  was  an  answer  filed 
with  the  demurrer  denying  the  matter  of  estoppel,  the  order 
denying  a  temporary  injunction  was  affirmed.  There  was  no 
construction  whatever  of  the  language  of  the  act  now  in  ques- 
tion, nor  does  it  appear  to  hare  been  considered  or  discussed 
by  either  court  or  counsel. 

•The  case  having  been  remanded  to  the  District  Court,  and 
the  complaint  having  been  amended  so  as  to  show  that  water 
had  in  fact  been  introduced  by  another  corporation,  the  San 
Francisco  City  Water  Works,  whose  rights  had  been  assigned 
to  defendant,  another  trial  was  had,  and  judgment  again  ren- 
dered for  defendant,  and  a  second  appeal  taken.  On  the 
first  appeal,  and  on  the  first  hearing  of  the  second  appeal,  ''it 
was  assumed  by  court  and  counsel  that  the  rights  and  obliga- 
tions of  the  defendant  were  to  be  ascertained  by  reference  to 
the  Act  of  April  23,  1858*' — the  Ensign  Ad  {San  Francisco  vs. 
8.  V.  W.  W.,  48  Cal.  509,  614).  A  rehearing  having  been 
granted,  the  opinion  delivered  on  the  first  hearing  of  the 
second  appeal  is  not  reported.  But  on  the  rehearing,  a  new 
point  was  made  that  the  Ensign  Act,  upon  which  the  former 
de($isions  turned,  was  unconstitutional  and  void ;  and  this 
point  the  court  sustained  in  an  elaborate  opinion.  The  de- 
feated party  not  being  satisfied,  another  petition  for  rehear- 
ing was  filed ;  and  the  court  again  at  the  following  term  dis- 
cussed the  point  at  length  in  denying  the  petition — two  of 
the  Justices  delivering  opinions  maintaining  the  unconstitu- 
tionality of  the  act.  and  one  Justice  a  dissenting  opinion.  In 
these  opinions  the  only  points  discussed  are  the  unconstitu- 
tionality of  the  Ensign  Act ;  and  the  point,  that,  conceding 
it  to  be  unconstitutional,  the  defendant  was  still  liable  to 
supply  water  without  charge  for  all  municipal  purposes,  ex- 
cept ''sprinkling  streets,"  as  successor  of  the  "San  Francisco 
City  Water  Works,"  under  the  city  ordinances  by  which  that 
corporation  acquired  its  rights.  The  court  did  not  discuss 
the  meaning  of  the  clause  in  the  general  act,  "in  case  of  fire, 
or  other  great  necessity,"  nor  do  counsel  appear  to  have  dis- 
jcussed  the  meaning  of  that  clause.  At  the  conclusion  of  the. 
opinion  on  the  rehearing,  it  is  said,  it  is  true,  that  "tested  Ijy 
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the  general  law  nnder  which  the  defendant  was  organized  it 
is  under  no  obligation  to  furnish  water  to  the  city  and  county  * 
free  of  charge,  except  for  the  extviguishment  of  fires  during  the 
pending  thereof. ^^  The  learned  Justice  must  have  labored 
under  some  misapprehension  here,  for  the  phrase,  ''for  the 
extinguishment  of  fires  during  the  pendency  of  the  same,^'  is  not 
in  the  general  statute,  but  in  the  Ensign  Act  (Stat.  1858, 
255,  Sec.  3) — the  statute  held  to  be  unconstitutional.  The 
clause  in  the  general  act  is  "tn  case  of  fire  or  other  great  nec- 
essity.** (lb.  219,  Sec.  4.)  But,  be  this  as  it  may,  there  is 
here  no  attempt  to  define  the  words  ''other  great  necessity." 
In  the  second  opinion  of  the  same  learned  Judge — the  opin- 
ion on  denying  the  second  petition  for  rehearing — ^the  words 
"in  case  of  fire  or  other  great  necessity,"  are  casually  re- 
ferred to  in  discussing  the  point  as  to  the  liability  of  defend- 
ant under  the  former  city  ordinances  as  successor  of  the 
San  Francisco  City  Water  Works.  But  no  attempt  is 
made  to  construe  them.  (48  Cal.  525.)  The  only  other  al- 
lusion to  the  phrase  is  by  Mr.  Justice  McKinstry  in  his  con- 
curring opinion;  and,  apparently,  for  the  purpose  of  cutting 
off  any  pretense  that  might  afterward  be  made  that  the  court 
had  construed  the  clause.  He  says:  ^*  I  express  no  opinion  as 
to  the  precise  meaning  of  the  phrase  'other  great  necessity.*  On 
the  former  appeal,  and  before  I  came  to  the  bench,  it  was 
held  by  all  the  Justices  qualified  to  sit  in  this  case,  that  these 
words  did  not  indude  every  municipal  purpose.  I  shall  as- 
sume that  the  construction  giyen  by  the  court  is  correct." 
(48  Cal.  531.)  I  do  not  myself  find  any  such  express  hold- 
ing in  the  reported  opinion  on  that  appeal,  or  any  allasion 
whatever  to  the  clause.  The  Justices  probably  entertained 
that  opinion  but  may  not  have  found  it  necessary  to  express 
it  in  view  of  the  point  upon  which  the  decision  was  rested. 
It  is  now  insisted  by  the  complainant,  that  since  the  judg- 
ment of  the  District  Court  was  afSrmed,  the  judgment  nec- 
essarily determines  that  the  words,  *•  other  great  necessity," 
do  not  embrace  the  municipal  uses  now  being  supplied  to  the 
city  of  Oakland  free  of  charge  as  stated  in  the  bill.  It  is 
eyident  from  what  has  already  been  said,  that  the  court  did 
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not  intend  to  give  a  specific  construction  to  the  clause, 
''other  great  necessity."  This  inference  arises  from  the 
questions  actually  discussed  by  both  counsel  and  court,  and 
the  points  expressly  decided.  Besides,  that  idea  is  expressly 
excluded  by  the  language  of  Mr.  Justice  McEjnstbt.  The 
matter,  it  must  be  confessed,  is  left  in  a  somewhat  uncertain 
condition  technically  speakiag ;  but  upon  a  careful  consider- 
ation of  the  several  cases  as  reported  the  fallowing  seems 
to  be  the  result.  The  city  sought  to  restrain  the  Water 
Company  from  cutting  off  water  free  of  charge  for  cdl  muni- 
cipal purposes  except  extinguishing  fires,  and  this  was  the 
question  litigated;  while  the  court  was  of  opinion  that  there 
were  some  municipal  purposes  for  which  defendant  was  en- 
titled to  charge,  aad  on  that  ground  held  the  city  not  entitled 
to  the  injunction  sought,  without  determining  for  what 
specific  purposes  a  charge  might  be  made^  or  for  what 
specific  purposes  other  than  extinguishing  fires,  water  must 
be  furnished  free  of  charge-that  quesfton  not  haying  been 
presented  by  counsel  in'^their  numerous  and  voious 
arguments.  And  so  the  court  itself  held,  when  the  question 
was  next  presented  in  the  case  which  win  now  be  considered. 
After  the  decisions  in  these  oases  the  Spring  Yalley  Wa- 
ter Works  threatened  to  shut  off  water  before  then  sup- 
plied for  watering  plazas  and  like  municipal  uses,  and  the 
Board  of  Supervisors  passed  a  resolution  empowering  and 
directing  the  Mayor  in  that  case  to  make  connections  with 
the  pipes  of  the  Water  Company  wherever  water  should  be 
required  for  municipal, purposes;  and  an  ordinance  was  in- 
troduced with  similar  and  further  provisions,  and  passed  to 
print.  Whereupon,  the  Spring  YaUey  Water  Works  present- 
ed a  petition  to  the  Supreme  Court,  alleging  that  it  was  only 
bound  to  supply  water  free  of  charge  for  extinguishing  fires, 
and  setting  up  the  prior  litigation  before  considered,  claim- 
ing that  the  judgment  in  said  case  settled  the  rights  of  the 
parties  in  favor  of  the  company,  and  that  the  matter  was  res 
adfudicata;  also,  the  subsequent  acts  of  the  Board  of  Super- 
visors, including  the  threatened  passage  of  the  ordinance  so 
introduced,  and  praying  a  writ  of  prohibition.    The  decision 
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has  not  jet  been  reached  in  the  official  series  of  the  Califor- 
nia Reports,  and  I  cite  from  the  copy  reported  in  the  Pacifio 
Law  Reporter,  Vol.  14,  page  218.  A  certified  copy  of  the  pe- 
tition and  the  printed  arguments  of  counsel  in  the  case  haye 
been  furnished  me.  In  deciding  the  case,  the  court  briefly 
hold  that  the  writ  of  prohibition  retains  its  character  in  the 
nature  of  a  prerogative  writ  to  be  issued  in  the  sound  direc- 
tion of  the  court,  and  that  in  this  case  it  would  not  be  a 
proper  exercise  of  discretion  to  issue  it.  The  opinion  of  the 
court  then  proceeds  as  follows  : 

"The  parties  have  requested  the  cmirt  to  place  an  interpretation 
upon  the  language  of  the  Fourth  Section  of  the  Act  0^1858,  which 
is  as  follows :  ^  And  shall  furnish  water  to  the  extent  of  their 
means  to  such  city  and  county,  or  city,  or  town,  in  case  of 
fee,  or  other  great  necessity,  free  of  charge.'  It  is  claimed 
by  petitioner  ftat  it  has  been  adjudged  by  «.is  conrt,  that 
the  city  and  county  is  not  entitled  to  water  from  the  pipes 
and  mains  of  petitioner  'free  of  charge'  for  any  municipal 
purpose,  except  for  the  extinguishment  of  fires;  that  such  is 
the  effect  of  the  judgment  in  San  Francisco  vs.  Spring  VaUey 
Water  Works  (48  Cal.  493).  A  reference  to  the  report  of  that 
case  will  show  that  the  question  discussed  in  the  brief s,  and  the 
only  questuyns  considered  in  the  opinions  of  the  Justices^  was  the 
validity  or  constUutionalUy  of  the  ^  Ensign  Act,'  It  seems  to 
have  been  assumed  by  counsel  and  court  that  a  determina- 
tion that  the  'Ensign  Act'  was  void  must  involve  a  complete 
reversal,  and  not  a  modification  of  the  judgment  of  the  Dis- 
trict Court.  Counsel  did  not  then  indicate  their  respective  views 
(in  case  it  should  be  held  that  water  corporations  were  not 
compelled  to  furnish  water  for  all  purposes),  as  to  thepur^ 
poses  for  which  the  company  might  charge  for  the  water,  and  as 
to  the  purposes  for  which  it  might  be  compelled  to  furnish  water 
free  of  charge.  It  is  said,  however,  that  inasmuch  as  the 
complaint  was  filed  by  the  city  and  county  to  enjoin  a  threat 
on  the  part  of  the  Spring  Valley  Water  Company  to  cut  off 
water  for  all  purposes,  except  in  case  of  fire,  and  as  judg- 
ment was  rendered  for  defendant,  such  judgment  necessarily 
involved  a  determination  that  the  company  was  entitled  to 
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refuse  to  famish  water  free  of  charge  for  any  other  purpose 
than  the  extinguishment  of  fires.  It  is  plain  from  the  opin- 
ions therein  rendered  that  no  such  result  was  contemplated 
bj  the  Judges.  In  the  opinion,  on  rehearing,  of  Mr.  Justice 
Crockett,  concurred  in  by  Mr.  Justice  Niles,  and  in  this 
particuhir  by  Mr.  Justice  Bhodes,  the  obligation  of  the 
Spring  Valley  Water  Works  is  described  as  being  an  obliga- 
tion to  furnish  water  free  of  charge  4n  case  of  fire  or  other 
great  necesaUy.^  (Page  527.)  And  Mr.  Justice  McEinstrt,  in 
his  concurring  opinion  (page  631),  sajrs:  'The  general  law 
required  all  water  companies  to  furnish  water  to  the  extent 
of  their  means,  and  free  of  charge,  to  the  city  or  town  to 
which  water  was  conducted  in  case  of  fire  or  other  great  ne- 
cessity.' I  express  no  opinion  as  to  the  precise  meaning  of 
the  phrase  'other  great  necessity.'  On  the  former  appeal, 
and  before  I  came  to  the  bench,  it  was  held  by  all  the  Jus- 
tices qualified  to  sit  in  this  case  that  these  words  did  not  in- 
clude every  municipal  purpose." 

''Under  these  circumstances,  even  if  the  technical  effect 
of  the  judgment  in  San  H'anciaco  vs.  Spring  VaUey  WcUer 
Works  is  broader  than  the  views  expressed  by  the  Justices 
would  warrant,  I  am  of  opinion  that  the  case  should  be  held 
to  be  authority  only  to  the  extent  of  a  determination  that  the 
company  is  not  bound  to  furnish  water  to  the  city  free  for 
all  purposes.  But  the  claim  of  the  city  and  county,  in  the  ac- 
tion of  the  City  and  County  of  San  FVancisco  vs.  Ihe  Spring 
Valley  Water  Works,  was  based  on  an  assertion  that  the  rights 
and  duties  of  the  defendant,  so  far  as  furnishing  water  to  the 
city  is  concerned,  were  created  and  controlled  by  the  Ensign 
Act,  and  by  the  transfer  from  the  city  water  works  to  the 
Spring  Valley  Water  Works ;  and  that  by  virtue  of  said 
act  and  transfer  the  obligation  was  imposed  on  the  Spring 
Valley  Water  Works  to  furnish  water  for  all  purposes.  The 
pleading  on  the  part  of  the  plaintiff  did  not  allege  that  there 
were  any  'great  necessities '  for  which  the  water  should  be 
furnished  free,  and  in  the  absence  of  such  allegation,  the 
judgment  of  the  court  only  determined  that  the  city  and 
county  was  not  entitled,  as  it  claimed,  to  free  water  for  all 
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purposes.  The  decision  and  judgment  did,  however,  deter- 
mine that  the  defendant  was  bound  to  furnish  water  to  the 
city  and  county  free  of  charge  'in  case  of  fire  or  other  great 
necessity.'  The  meaning  of  these  words  is  still  an  open 
question."    (14  Pacific  Law  Beporter,  219.) 

Thus  the  court  construes  its  own  prior  decisions,  and  de- 
clares that  it  did  not  intend  to  give  an  authoritative  con- 
struction on  the  disputed  point. 

The  court  then  proceeds  to  construe  the  phrase,  *' other 
great  necessity,"  in  connection  with  the  other  provisions  of 
the  act,  and  distinctly  holds  that,  to  the  extent  of  its  means, 
*'it  is  the  duty  of  the  Spring  Valley  Water  Works  to  furnish 
water  free  to  the  city  and  county  in  case  of  fire,  and  also  in 
case  it  is  demanded  for  irrigating  theparka^  and  squares,  waier- 
ing  streets,  flushing  the  sewers,  and  in  case  of  any  other  demand 
based  on  a  requirement  which  is  incidental  to  the  discharge  by  the 
Supervisors  of  their  duty  as  heal  legidators,  except  when  it  is 
to  be  used  by  human  beings  for  family  purposes;"  .but  that 
said  company  ''may  charge  the  ordinary  rates  (when  they 
shall  have  been  fixed  in  the  manner  reqtiired  by  the  general 
law)  for  water  supplied  for  drinking  and  culinary  purposes; 
for  purposes  of  lavation,  and  for  domestic  uses  to  the  inhab- 
itants or  occupants  of  various  institutions,  penal  or  chari- 
table, established  by  or  under  the  control  of  the  city  and 
county  government,  to  the  public  schools,  and  to  the  public 
offices."  (lb.  220).   But  it  is  now  insisted  that  this  construc- 
tion is  obiter  dictum,  and  therefore  of  no  controlling  force,  be- 
cause the  court  having  determined  that  there  was  no  proper 
case  for  the  issue  of  a  writ  of  prohibition,  it  was  not  authori> 
ized  to  go  further  and  determine  the  merits.    I  know  of 
nothing  to  prohibit  the  court  from  determining  every  point 
that  is  properly  presented  by  the  record  where  it  has  juris- 
diction of  the  case.     The  question  as  to  the  propriety  of  is- 
suing the  writ  was  not  jurisdictional.    The  court  had  author- 
ity to  issue  the  writ  in  a  proper  case,  as  it  has  to  issue  an 
injunction,  or  to  cancel  a  deed  in  a  proper  case;  and  the 
question  was,  not  whether  the  court  had  jurisdiction  to  issue 
a  writ  of  prohibition,  but  whether  the  petition  presented  a 
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proper  ca^se  for  its  exereise.  lliere  ^ere  two  grounds  relied 
on  to  sliow  that  there  was  not  a  proper  case  for  exercising 
ihe  jurisdiction :  1.'  That  the  Board  of  Supervisors  is  a  leg- 
islative body  having  a  discretion  to  pass  ordinances,  and  that 
the  court  ought  not  to  interfere  with  its  legislalive  discretion 
in  advance  on  the  hypothesis  that  it  intends  to  pass  an  ille- 
gal ordinonoeY  especially  when  it  can  not  be  known  in  advance 
what  its  intention  as  a  legislative  body  is.  2,  That  tiie  city 
had  a  right  to  V[kB  water  claimed,  and  a  right  to  take  the 
measuxes  alleged  to  secure  it  in  case  the  petitioner  should 
ahut  it  off;  and  for  that  reason,  also,  there  was  not  a  proper 
case  for  the  prohibitory  writ.  Botii  grounds  were  distinctly 
and  squarely  presented  by  the  record,  and  relied  on,  and 
the  latter  more  especially  fully  argued  by  counsel.  The 
court  might  just  as  well  have  rested  its  decision  <m  the  sec- 
ond ground,  if  found  good,  witiiout  noticing  the  first,  as 
upon  the  first  without  noticing  the  second.  Or  it  might,  it 
thought  proper,  have  decided  both,  as  it  did.  It  is  a  matter 
of  almost  everyday  occurrence  that  the  record  presents  two 
or  more  points,  either  of  which,  if  sustained,  would  deter- 
mine the  case,  and  the  court  decides  them  all.  In  such  case 
it  can  no  more  be  said  that  one  rather  tiian  the  other  is  obUer. 
In  this  case  the  court  was  earnestly  pressed  by  counsel  on 
both  sides  to  decide  the  case  on  the  merits,  and  give  an  au- 
thoritative construction  of  ihe  statute.  The  great  anxiety 
was  to  ascertain  the  rights  of  the  respective  parties,  and  the 
mode  was  of  no  consequence.  In  fact,  the  great  burden  of 
the  arguments  of  counsel  was  on  the  construction  of  the 
statute,  and  the  court  elaborately  considered  this  one  point, 
two  Justices  discussing  it  fully  in  separate  opinions,  and 
saying  very  little  on  the  other,  one  of  them  not  referring  to 
it  at  all.  It  was  the  very  point  upon  which  the  earnest  strug- 
gle hinged.  It  was  the  point  most  distinctly  and  thoroughly 
considered  by  the  court;  and  it  was  distinctly  and  expressly 
determined.  After  the  decision  three  elaborate  printed  ar- 
guments were  filed  in  support  of  a  petition  for  rehearing 
upon  the  second  point  by  some  of  the  ablest  counsel  in  the 
State — one  of  seventy-one,  one  of  thirty-twO|  and  one  of 
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twenty-foor  closely-printed  p^es — one  of  the  argam^its  be- 
ing by  oounsel  representing  the  individual  stockholders,  whd 
appeared  as  omtcttf  cu/rice.  All  of  these  discussions  were 
upon  the  merits,  the  rights  of  the  parties  under  tiie  statute, 
the  first  poii^  only  being  mentioned  by  the  counsel  in  one 
of  the  arguments  at  the  close,  where,  after  finding  tiie  decis- 
ion  to  be  against  their  claim,  tiiey  ask  the  eourt  &at  a  re- 
hearing be  granted  in  order  that  ail  the  decision,  saving  thst 
relating  to  tixe  remedy  might  be  withdrawn,  leaving  open  the 
other  questions  on  ilie  construction  for  fotuve  discussion. 
Counsel  in  tibat  case  certainly  did  not  regard  the  conslmc-* 
tion  of  the  statute  as  obUer.  The  court  denied  the  r^earingv 
and  the  decision  stands  as  the  solemn  judgment  of  tiie  court. 
The  other  point  received  and  required  veiy  little  attention 
from  court  or  counsel.  To  say  now  that  the  construction  of 
the  statute  was  merely  cbiieTf  is  to  say  that  a  vast  amount  of 
labor,  research,  energy,  and  anxiety  was  expended  by  6oun-> 
sel  and  court  to  no  useful  purpose.  ' 

Speaking  of  cUola  in  Cohens  vs.  Virginia^  Chief  Justice 
Mabshall  says:  ''It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expressions  are  used; 
If  they  go  beyond  the  case  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subsequent  suit  where  the 
very  point  is  presented  for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually  before  the  court  is 
investigated  with  care,  and  considered  in  its  full  extent. 
Other  principles  which  may  serve  to  illustrate  it  are  consid- 
ered in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  cases  is  seldom  completely  investigated."  (6 
Wheat.  399.)  In  the  present  instance  the  court  did  not  go 
beyond  the  record,  for  the  construction  of  the  statute  was 
distinctly  presented  by  the  record  as  one  point  for  decision. 
"The  question"  was  **adut'Uy  before  the  court/'  '* investigated 
with  care,  and  considered  in  its  full  extent.*'  It  was  the  very 
point  upon  which  nearly  all  the  efforts  and  research  of  coun- 
sel and  court  were  actually  expended.  The  discussion  did 
not  in  any  sense  serve  to  illustrate  the  other  point.    Indeed, 
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it  had  no  relation  whatever  to  it.  It  was  a  distinct,  separate, 
and  independent  point,  and  the  only  one  in  the  case  that 
counsel  or  parties  practically  cared  anything  about. 

The  form  of  the  proceeding  was  merely  the  means  to  reach 
the  end  sought — of  determining  the  rights  of  the  parties 
under  the  act. 

The  case  comes  fully  up  to  the  requirements  indicated  by 
Chief  Justice  Marshall  to  constitute  an  authoritatiye  de- 
cision. 

In  answer  to  an  objection  that  a  point  determined  by  the 
Supreme  Court,  relied  on  by  the  opposing  party,  was  a  mere 
dictum^  I  had  occasion  to  say  in  Starr  vs.  Stark  (2  Sawy. 
639):  ''Both  points  are  fairly  and  directly  presented  by  the 
record,  and  the  decision  might  as  well  have  been  put  upon 
one  as  the  other,  and  both  are  distinctly  determined.  We 
can,  therefore,  no  more  say  that  one  was  not  directly  adjudi-* 
cated  than  the  other." 

I  regard  the  construction  put  upon  the  clause  in  contro- 
versy by  the  Supreme  Court,  in  the  prohibition  case  cited, 
as  authoritative,  and  being  so,  I  rest  my  decision  upon  that 
case,  without  examining  the  question  as  an  original  proposi- 
tion. 

It  follows  that  the  demurrer  must  be  sustained,  and  the 
bill  dismissed,  and  it  is  so  ordered. 

October  30,  1878. 

S.  M.  Wilson,  for  complainant. 

L.  D.  Latimer  and  Yrooman  &  Davis,  for  defendant. 
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Ourrent  Topics. 


The  Supreme  Court  of  the  United  States  began  its  labors 
October  15th^  upon  the  unusually  large  docket  of  cases, 
brought  up  on  appeal  from  all  parts  of  the  country.  The 
docket  contains  878  cases,  and  the  number  is  constantly  in- 
creasing. The  Washington  lawyers  represent  more  cases  be- 
fore that  court  than  those  from  any  other  locality.  This 
docket  is  led  by  Enoch  Totten,  Esq.,  of  Washington,  who 
appears  in  twenty-nine  cases.  This  is  the  largest  number  of 
cases  represented  by  any  one  attorney,  or  firm  of  attorneys. 
Mr.  P.  Phillips  represents  nineteen  cases,  Mr.  E.  T.  Mer- 
rick represents  thirteen,  and  ex-Senator  Carpenter  ten.  Mr. 
Grant,  of  Iowa,  represents  sixteen  cases,  or  more  cases  than 
any  one  attorney  outside  of  Washington,  The  court  will  sit 
in  continuous  session  until  about  the  Ist  of  May,  excepting 
a  short  recess  during  the  holidays.  Between  300  and  400 
cases  are  usually  disposed  of  at  each  term. 

The  Convention,  after  several  days  of  close  debate,  have 
agreed  to  amend  the  section  of  the  present  Constitution  in 
regard  to  the  right  of  trial  by  jury.    The  section  now  reads: 

Section  7.  The  right  of  trial  by  jury  shall  be  secured  to ' 
all,  and  remain  inviolate;  but  in  civil  actions,  and  in  cases  of 
misdemeanor,  where  the  punishment  does  not  exceed  six 
months'  imprisonment,  or  a  fine  of  five  hundred  dollars,  or 
both,  three-fourths  of  the  jury  may  render  a  verdict.  A  trial 
by  jury  may  be  waived  in  all  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties,  in  open  court  ex- 
pressed; and  in  civil  cases,  by  the  consent  of  the  parties, 


202  The  Pacifio  Coast  Law  Journal. 

signified  in  suoh  a  manner  as  may  be  prescribed  by  law.  In 
civil  cases,  and  in  cases  of  misdemeanor,  the  jury  may  con- 
sist of  any  number  less  than  twelve^  that  the  parties  may 
agree  upon  in  open  court. 

Section  8,  respecting  grand  juries-,  was  amended  so  as  to 
read: 

Section  8.  Offenses  heretofore  required  to  be  prosecuted 
by  indictment  shall  be  prosecuted  by  indictment,  o^  by  in- 
formation after  commitment  on  examination  by  a  magistrate, 
as  may  be  prescribed  by  law;  but  a  grand  jury  shall  be 
drawn  and  summoned  at  least  once  a  year  in  each  county. 


CIBOULAK  INSTBUCTION. 


Department  of  the  Interior, 
•General  Land  Office, 
Washington,  D.  C,  August  10,  1878, 

Register  and  Receiver ^  United  States  District  Land  Office. 

Gentlemen  : — On  the  23d  ultimo  the  Honorable  Secretary 
of  the  Interior  rendered  a  decision  in  the  case  of  Nelson 
JDudymott  vs.  Kansas  Pacific  Railway  Company^  involving  a 
construction  of  the  last  clause  of  Section  3  of  the  Act  of  Con- 
gress, approved  July  1,  1862,  entitled,  *'An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Mis- 
souri River  to  the  Pacific  Ocean,  *  *  *  *"  (12  Statutes, 
page  498),  which  clause  is  in  the  following  words : 

''And  all  such  lands,  so  granted  by  this  section,  which 
shall  not  be  sold  or  disposed  of  by  said  company  within 
three  years  after  the  entire  road  shall  have  been  completed, 
shall  be  subject  to  settlement  and  pre-emption,  like  other 
lands,  at  a  price  not  exceeding  one  dollar  and  twenty  -  five 
cents  per  acre,  to  be  paid  to  said  company." 

In  accordance  with  such  decision,  a  copy  of  which  is  here- 
with sent  you,  the  following  instructions  are  given:  They 
will  apply  only  to  lands  granted  by  said  Act  of  July  1,  1862, 
as  amended  by  the  Act  of  July  2, 1864,  and  the  Act  of  March 
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3,  1869,  anthorizing  the  transfer  of  part  of  the  grant  to  the 
Union  Pacific  Kailway  Company,  Eastern  Division,  to  the 
Denver  Pacific  Bailway  Company. 

Where  any  person  shall  apply  to  file  a  pre-emption  de- 
claratory statement  for  a  tract,  or  tracts,  not  exceeding  a 
quarter  section,  within  the  limits  of  such  grant,  and  where 
the  entire  road  shall  have  been  completed  for  more  than 
three  years,  such  applicant  will  be  required  to  show  that  he 
or  she  is  duly  qualified  as  a  pre-emptor.  Thereupon  the  de- 
claratory statement  will  be  conditionally  received  and  the 
proper  note  thereof  made. 

Tou  will  immediately  thereafter  call  upon  the  proper  of- 
ficer of  the  railroad  company  for  a  statement  showing 
whether  the  lands  applied  for  had  been  sold  by  it  prior  to 
the  date  of  the  application  to  file  a  declaratory  statement 
therefor. 

If  the  company  shall  report  that  the  land  had  been  so 
sold,  the  report  must  show  the  date  of  such  sale,  and  the 
name  of  the  person  or  persons  to  whom  sold,  and  give  a  de- 
scription of  the  deed  or  instrument  of  conveyance.  On  the 
receipt  of  such  a  report  you  will  reject  the  application  to 
file  a  declaratory  statement,  subject  to  appeal  to  this  office. 

If  the  company  shall  state  that  the  land  had  not  been  sold, 
you  will  allow  the  declaratory  statement,  and  upon  the  appli- 
cant showing  at  the  proper  time  a  full  compliance  with  the 
requirements  of  the  pre-emption  laws,  permit  payment  of 
entry  at  $1  25  per  acre. 

Each  declaratory  statement  allowed,  and  entry  permitted, 
should  be  given  its  proper  number  of  the  current  series. 

Should  the  company  neglect  or  refuse  to  furnish  the  re- 
quired statement  within  thirty  days  after  your  call  therefor, 
you  will,  upon  a  request  by  the  pre-emption  applicant,  order 
a  hearing  to  determine  whether  the  tract,  or  tracts,  applied 
for  are  subject  to  such  filing,  giving  due  notice  of  the  time, 
when,  and  place  where  such  hearing  will  be  held,  in  some 
newspaper  published  and  circulated  in  the  county  where  the 
lands  are  situated,  notifying  said  company,  and  any  and  all 
persons^  if  such  there  be,  claiming  title  to  said  lands  under 
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it,  to  appear  at  the  time  and  place  mentioned  and  show  cause 
why  the  declaratory  statement  should  not  be  received. 

At  such  hearing  the  applicant  will  be  required  to  prore 
that  he  or  she  is  an  actual  settler  upon  the  land,  and  a  quali- 
fied pre-emptor,  and  that  the  records  of  the  county,  where 
deeds  and  conveyances  are  recorded,  do  not  show  that  the 
land  had  been  sold  at  the  date  of  the  application  to  file  a  de- 
claratory statement  therefor;  and  the  company,  or  its  gran- 
tee, will  be  permitted  to  establish  the  fact  of  such  prior  sale 
by  it. 

If  the  company,  or  its  grantee,  fail  or  refuse  to  appear  and 
offer  anyliestimony,  and  the  proofs  submitted  by  the  appli- 
cant be,  in  your  judgment,  satisfactory^  you  will  allow  the 
filing  of  the  declaratory  statement,  and  transmit  the  record 
to  this  office  for  examination  and  instructions.  If  both  par- 
ties appear  at  the  hearing  and  submit  testimony,  you  will 
transmit  the  record  to  this  office  with  your  joint  opinion 
thereon. 

As  the  law  requires  the  proceeds  of  the  sales  of  such  lands 
to  be  paid  to  the  company,  payments  therefor  must  be  made 
with  cash,  and  not  with  military  bounty  land  warrants  or  ag-- 
ricultural  college  scrip,  nor  can  a  pre-emption  filing  there- 
for be  transmuted  into  a  homestead  entry. 

In  making  returns  of  the  lands  thus  sold  you  will  transmit 
separate  abstracts  of  such  lands  and  accounts  of  moneys  re- 
ceived therefor,  for  each  company,  in  order  that  such  moneys 
may  be  passed  to  the  credit  of  the  proper  company. 

For  your  information  and  guidance,  I  subjoin  the  follow- 
ing list  of  companies  whose  grants  are  clearly  under,  or  sub- 
ject to,  the  terms  of  the  Act  of  July  1, 1862,  with  the  date  of 
the  completion  of  each  road,  as  appears  from  the  records  of 
the  (J^partments : 

Union  Pacific  Bailway,  completed  July  16,  1869. 

Kansas  Pacific  Bsdlway,  completed  October  19,  1872. 

Denver  Pacific  Eailway,  completed  May  2,  1872. 

Sioux  City  and  Pacific  BaUroad,  completed  March  2, 1869. 

Central  Pacific  Bailroad,  completed  July  15, 1869. 

Western  Pacific  Eailroad,  completed  January  21^  1870. 


\ 
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Qaestion  as  to  the  completion  of  the  Central  Branch, 
Union  Pacific  Bailroad,  has  been  submitted  to  the  Secretary 
of  the  Interior  by  the  company,  and  is  now  under  consider- 
ation. Applications  involving  that  company's  lands,  there- 
fore, will  not  be  considered  by  yon  until  further  instructed.  ' 

Should  application  be  made  to  file  for  lands  within  the 
limits  of  grants  other  than  those  named  above,  with  allega- 
tion that  such  lands  are  subject  to  the  same  or  a  like  icondi- 
tion  as  imposed  by  the  Act  of  July  1, 1862,  you  will  transmit 
the  application  to  this  office  for  instructions. 

Very  respectfully, 

J.  A.  Williamson,  Commissioner. 

Approved :  C.  Schurz,  Secretary  of  the  Interior. 

September  4,  1878. 


Supreme  Court  of  California. 

OcTOBEB  Term. 


[No.  6,185.] 

[PUed  October  31,  1878.] 
HAEPER,  Appellant,  vs.  ROWE,  Respondent. 

Pbactice— Judgment  Roll— Whbn  it  must  bb  PBODuCBD.-^If  a  party  attempts 
to  amfl  hioMelf  of  a  decree  as  an  adjudieation  upon  the  subject  matter,  or  as 
a  link  in  kis  chain  of  title  founded  on  a  judicial  sale  under  tbe  decree,  he  must 
produce  tbe  jui'gment  roll,  so  that,  among  other  things,  the  court  maj  deter- 
mine, on  an  inspection  of  the  entire  roll,  whether  the  court  which  rendered  tlM 
decree  had  jurisdiction  of  the  subject  matter. 

yoil>  Tax  Sales.— The  attempted  levy  of  State  taxes  for  187S-4  was  void,  and  for 
the  reasons  stated  in  Wilh  vs.  Austin  (2  P.  C.  L.  J.  44),  the  sale  for  State  and 
county  taxes  for  that  year  was  Toid. 

ExOBSUVB  Sales.— One  of  the  items  for  which  the  land  was  sold  was  the  sum  of 
seventy  ccnt«  for  filing  and  recording  the  duplicate  certificate  of  sale.  Held: 
excessive  and  illegal,  and  the  sale  void.  Section  3803  Political  Code,  authoris- 
ing the  Tax  Collector  to  include  interest  on  the  delinquent  tax  at  the  rate  of 
two  per  cent,  per  month  from  the  time  when  it  was  first  delinquent,  has  no  ap- 
plication to  a  sale  made  by  the  Tax  Collector  to  collect  a  delinquent  tax  in  the 
first  instance. 
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Lien  on  Lakba  Sold  fob  TAXBS.-'Section  3779  Political  Code,  vesting  a  lien  in 
the  purchaser  for  the  purchase  money,  has  no  application  to  a  void  sale. 

Dub  Pbocess  uf  Law — Acts  of  March  28  and  30,  1874,  Reviewed.— The  Act 
of  March  30, 1874,  does  not  have  the  effect  to  validate  a  sale  made  for  delin- 
quent taxes  prior  to  the  date  of  that  enactment. 

OwNBB  NOT  Rbquibbd  TO  REFUND  WHBN  Tax  Sale  IS  ToiD.— If  the  gale  is  ab- 
solutely void,  the  payment  of  the  tax  by  the  purchaser  stands  on  the  footing  of 
a  voluntary  payment  not  made  at  the  request  ot  the  dwner  of  the  land,  and 
which  he  is  under  no  obligation  to  refund. 

Appeal  from  Eighteenth  District  Court,  San  Diego  County. 

Action  to  quiet  title.  The  defendant  claimed  to  own  the 
property  in  controversy  adverse  to  plaintiff,  under  a  decree 
and  order  of  sale  for  taxes  due  for  1872,  and  a  deed  executed 
under  and  by  virtue  of  a  sale  for  State  and  county  taxes  for 
the  years  1873  and  1874,  and  under  a  certificate  for  the  sale 
of  certain  portions  for  State  and  county  taxes  for  the 
years  1875  and  1876.  At  the  trial,  defendant  offered  in 
evidence  the  decree  in  the  tax  suit,  and  plaintiff  objected, 
on  the  ground  that  the  judgment  roll  should  be  introduced 
as  a  foundation  for  the  decree,  and  that  there  was  nothing 
tending  to  show  that  the  court  rendering  the  decree  ever  had 
jurisdiction  of  either  the  parties  or  the  subject  matter.  The 
court  overruled  the  objection,  and  plaintiff  appealed.  The 
other  facts  appear  in  the  opinion* 

M.  A.  Luce  and  W.  M.  Smith,  for  appellant. 
Chase  &  Leach,  for  respondent. 

Per  Curiam. 

The  court  below  erred  in  admitting  in  evidence  the  decree 
in  the  tax  suit,  without  the  production  of  the  judgment  roll. 
If  a  party  attempts  to  avail  himself  of  a  decree  as  an  adjudi- 
cation upon  the  subject  matter,  or  as  a  link  in  his  chain  of 
title  founded  on  a  judicial  sale  under  the  decree,  he  must 
produce  the  judgment  roll,  so  that,  among  other  things, 
the  court  may  determine,  on  an  inspection  of  the  entire  roll, 
whether  the  court  which  rendered  the  decree  had  jurisdiction 
of  the  subject  matter.  It  is  true,  the  purchaser  at  a  judicial 
sale  may  rest,  in  support  of  his  title,  on  the  judgment,  exe- 
cution, and  Sheriff's  deed;  but  he  must  produce  a  valid  judg- 
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ment,  and  the  well  established  rule  is  that  the  method  of 
proving  the  judgment  to  be  valid  is  by  the  production  of  the 
roll,  on  an  inspection  of  which  it  may  be  determined  whether 
the  court  had  the  necessary  jurisdiction  of  the  subject  mat- 
ter. (Greenleafs  Ev.,  Section  511;  2  Philips'  Ev.,  p.  138; 
Com.  Dig.  tit.  Ev.,  A.  4,  p.  85;  Cowen  &  Hill's  Notes  to 
Phil.  Ev.  Part  2,  Note  119,  p,  278.)     ' 

The  present  case  furnishes  a  striking  illustration  of  the  ne- 
cessity of  the  rule.  The  Act  of  May  12,  1862  (Statutes  of 
1862,  p.  520),  which  was  applicable  to  these  proceedings, 
provides  for  an  action  in  rem  against  the  real  estate  alone;  in 
which  case  the  complaint  and  summons  must  describe  the 
real  estate  sought  to  be  charged,  as  is  specifically  required 
by  the  statute.  These  are  jurisdictional  facts  without  which 
a  judgment  in  rem  could  not  be  rendered  against  the  real  es- 
tate. In  such  a  case,  the  subject  matter  of  the  action  is  the 
enforcement  of  the  lien  for  taxes  against  a  particular  parcel 
of  land  described  in  the  complaint,  and  not  against  some  other 
tract.  The  tract  so  described  is  treated  by  the  statute  as  a 
defendant,  for  the  purposes  of  the  action ;  and  the  court 
would  have  no  jurisdiction  to  render  a  judgment  against 
some  other  tract  as  a  defendant.  Hence,  the  necessitv  of. 
producing  the  judgment  roll,  so  that,  by  inspecting  it,  the 
court  may  determine  whether  the  land  against  which  the 
judgment  ^^^as  rendered  was  described  in  the  complaint  and 
summons. 

On  the  facts  found  by  the  court  the  sale  made  by  the 
Sheriff  as  a  tax  collector  on  the  10th  day  of  March,  1874,  for 
the  delinquent  State  and  county  taxes  for  the  fiscal  year 
1873-4,  and  the  Sheriff's  deed  founded  on  the  sale,  were  ab- 
solutely void  for  the  reason  stated  in  Wills  vs.  Austin,  de- 
cided at  the  last  July  Term  of  this  court.  In  HouglUon  vs. 
Austin  (47  Cal.  646),  it  was  decided  that  the  attempted  levy 
by  the  State  Board  of  Equalization  of  State  taxes  'for  the 
fiscal  years  1872-3  and  1873-4  was  void,  and  there  was,  con- 
sequently, no  valid  levy  of  State  taxes  for  those  years.  The 
sale  having  been  made  for  this  void  tax,  as  well  as  for  the 
county  taxy  the  whole  sale  was  void  and  the  Sheriff's  deed  a 
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nullity.  The  new  Section  3811,  added  to  the  Political  Code 
by  the  Act  of  March  24,  1874,  had  not  then  been  passed, 
and,  of  course,  has  no  application  to  that  sale. 

The  plaintiff  also  attacks  the  sale  of  February  24,  1876,  on 
the  ground  that  one  of  the  items  for  which  the  land  was  sold 
was  the  sum  of  seventy  cents  for  filing  and  recording  the 
duplicate  certificate  of  sale  filed  in  the  Recorder's  Office, 
which  the  court  below  held  to  have  been  improperly  collect- 
ed, and  it  therefore  adjudged  that  as  the  sale  was  for  a  sum 
in  excess  of  that  authorized  by  law,  the  certificate  of  sale 
was  inoperative  to  vest  any  title  or  interest  in  the  purchaser. 
We  agree  with  the  court  below  that  this  item  was  illegally 
collected,  and  that  the  sale  was  for  that  reason  void. 
{Treadiodl  vs.  PaUerson,  61  Cal.  637.) 

The  defendants  insist,  however,  that  the  amount  collected 
was  not  excessive,  because  under  Section  3803  of  the  Politi- 
cal Code  the  tax  collector  had  authority  to  include  interest 
on  the  delinquent  tax  at  the  rate  of  two  per  cent,  per  month 
from  the  time  it  was  first  delinquent.  But  that  section  has 
no  application  to  a  sale  made  by  the  tax  collector  to  collect 
a  delinquent  tax  in  the  first  instance.  If  the  tax  remains 
finally  delinquent  after  the  tax  collector  has  exhausted  all 
means  for  its  collection,  it  may  possibly  be  subsequently 
collected  in  some  other  method  provided  by  law;  in  which 
event  the  interest  is  to  be  added,  to  compensate  for  the  long 
delay,  and  as  an  incentive  to  the  taxpayer  to  make  a  volun- 
tary payment,  and  thus  stop  the  interest.  We  are,  therefore, 
of  opinion  that  this  sale  was  void,  and  that  the  purchaser 
under  it  acquired  no  title. 

The  court  below,  however,  held,  as  a  matter  of  law,  that 
as  the  purchaser  at  the  sales  of  March  10,  1874,  and  Feb- 
ruary 24,  1876,  had  paid  the  taxes  for  which  the  land  was 
sold.,  he  acquired  under  Section  3779  of  the  Political  Code^ 
and  under  the  curative  acts  of  the  Legislature  of  March  28, 
and  March  30,  1874,  (Statutes  of  1873-4,  pp.  746,  883),  a 
valid  lien  on  the  lands  sold,  for  the  amount  so  paid  by  him 
in  satisfaction  of  the  taxes,  and  the  court  further  held  that 
the  plaintiff  was  not  entitled  to  the  relief  demanded,  except 
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on  condition  that  lie  first  refanded  iio  the  purchaser  the  sums 
so  paid.  Section  3779  of  the  Political  Gode  provides  that 
''  on  filing  the  certificate  (of  sale)  with  the  County  Eecorder, 
the  lien  of  the  State  vests  in  the  purchaser,  and  is  only  di^ 
vested  by  the  payment  to  him,  or  to  the  County  Treasurer 
for  his  use,  of  the  purchase  money  and  fifty  per  cent,  there- 
on.'' This  obviously  applies  to  a  valid  sale  and  certificate 
only,  and  continues  the  lien  in  the  purchaser  for  his  protec- 
tion while  the  time  for  redemption  is  running.  It  has  no 
application  to  a  void  sale  and  certificate. 

The  curative  Act  of  March  28,  1874,  levies  a  tax  for  State 
purposes  for  the  fiscal  years  1872-3  and  1873-4,  the  previous 
levy  for  those  years,  by  the  State  Board  of  Equalization,  hav- 
ing been  decided  to  be  void  in  the  case  of  Houghton  vs.  Avs- 
tin,  above  cited.  The  act  provides  that  the  levies  made  by 
the  act  shall  have  the  same  force  and  effect  as  if  they  had 
been  levied  by  a  statute  passed  and  in  force  before  the  com- 
mencement of  each  of  said  fiscal  years;  and  further,  validates 
the  assessment  books  for  those  years.  It  then  makes  minute 
provisions  for  the  collection  of  the  unpaid  taxes  for  those 
years.  The  Act  of  March  30,  1874,  provides  that  **the  levy, 
equalization,  assessment  roll,  publication,  and  sale  of  delin- 
quent taxes  for  the  fiscal  years  1873  and  1874  is  hereby  legal- 
ized and  confirmed,  and  shall  have  the  same  force  and  effect 
as  though  it  had  been  made  as  provided  by  law." 

It  will  be  observed  that  neither  of  these  statutes  can  have 
any  application  to  the  sale  of  February  24,  1876,  \vhich  was 
made  for  the  collection  of  the  delinquent  tax  of  1875-6, 
which  was  a  valid  tax  levied  by  the  Legtslature  and  needed 
no  curative  act.  It  will  be  further  observed  that  both  of 
these  acts  were  passed  a/ier  the  sale  of  March  10,  1874;  and 
it  is  contended*  that  even  though  the  sale  was  void  wheii  it 
was  made,  these  acts  had  the  effect  to  validate  it  by  relation. 
The  Act  of  March  28th  does  not  even  attempt  to  do  this  in 
terms;  but  only  makes  a  new  levy  for  those  years,  and  de- 
clares it  shall  have  the  same  force  and  effect  as  if  it  had  been 
made  by  a  statute  passed  and  in  force  before  the  commence- 
ment of  each  of  said  fiscal  years.    The  Act  of  March  30th  is 
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more  sweeping  in  its  terms,  and  attempts  to  validate,  not 
only  the  prior  levy,  equalization,  assessment  roll,  and  publi- 
cation, but  also  the  ''sale  of  delinquent  taxes  "for  those 
years,  meaning,  ^as  we  interpret  it,  the  sale /or  delinquent 
taxes.  To  give  those  statutes  the  effect  claimed  for  them, 
would  be  to  deprive  the  taxpayer  of  his  estate  without  due 
or  any  process  of  law,  by  a  mere  legislative  rescript,  pro- 
nouncing to  be  valid,  a  sale,  which,  under  the  law  of  the 
land,  was  absolutely  void  when  it  was  made.  The  day  after 
the  sale,  the  title  of  the  owner  was  as  valid  at  law  and  in 
equity,  and  to  all  intents  and  purposes,  as  though  no  sale  had 
occurred;  but  on  the  theory  of  the  defendant,  a  month  later, 
the  Legislature  declares  the  sale  shall  be  valid,  and  the 
owner  is  deprived  of  his  estate,  by  the  JEorce  of  that  declara- 
tion alone.  We  are  not  aware  that  such  a  proposition  has 
been  maintained  by  any  court  of  last  resort. 

But  it  is  claimed  that  when  a  purchaser  at  a  void  tax 
sale,  has  paid  the  taxes  which  were  justly  and  equitably  due 
from  the  owner,  if  the  latter  goes  into  a  court  of  equity  seek- 
ing a  decree  adjudging  the  sale  to  be  void,  the  court,  on  the 
general  principles  which  govern  courts  of  equity,  will  not 
grant  the  relief,  except  on  the  condition  that  he  refund  the 
taxes  paid  by  the  purchaser.  The  present  is  an  action 
founded  on  Section  738  of  the  Code  of  Civil  Procedure  au- 
thorizing an  action  for  determining  an  adverse  claim,  and  it 
is  not  clear  that  it  is  a  proceeding  in  equity.  But  without 
expressing  an  opinion  on  that  point,  and  conceding  for  the 
purposes  of  the  decision,  that  it  is  an  action  of  that  charac- 
ter, the  position  of  the  defendant  is  not  tenable.  If  the  sale 
is  absolutely  void,  the  payment  of  the  tax  by  the  purchaser 
stands  on  the  footing  of  a  voluntary  payment,  not  made  at 
the  request  of  the  owner  of  the  land,  and  which  he  is  under 
no  obligation  to  refund.  If  the  tax  sale  was  not  void,  but 
only  irregular  in  some  respects,  and  if  the  owner  should  go 
into  equity  to  cancel  the  sale  and  to  compel  a  purchaser  in 
good  faith  to  surrender  the  evidences  of  his  title,  it  is  possi- 
ble the  court  would  not  grant  relief,  except  on  condition  that 
the  purchase  money  was  refunded.    But  that  would  be  a 
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Tery  different  case  from  the  present.  The  case  of  Sands  vs. 
Lynham  (27  Gratt.  291),  cited  by  defendant's  counsel,  has 
no  application  to  the  proposition  under  discussion.  We 
deem  it  unnecessary  to  notice  the  other  points  made  by 
counsel. 

Judgment  and  order  denying  plaintiff's  motion  for  a  new 
trial  reversed,  and  cause  remanded  for  a  new  trial. 

CONCURRING  OPINION. 

I  concur  in  the  judgment.  The  court  below  erred  in  over- 
ruling the  objection  to  the  admission  of  the  tax  judgment 
without  the  production  of  the  **  roll."  Where  the  judgment 
is  offered  as  evidence  of  more  than  the  res  ipsa  and  is  relied 
on  as  evidence  of  title  acquired  by  sale  under  it,  the  whole 
record — under  our  practice  the  judgment  roll — must  be  pro- 
duced. In  my  opinion  there  are  other  reasons  for  this  than 
the  one  suggested  in  the  opinion  of  the  court,  and  questions 
may  be  determined  by  inspection  of  the  judgment  roll  be- 
sides the  one  relating  to  the  acquisition  of  jurisdiction  of  the 
subject  mutter.  The  rule  is  technical  and  is  based  on  the  so- 
lemnity accorded  by  the  law  to  every  portion  of  the  record. 
The  record  is  to  be  read  as  a  whole,  each  portion  connected 
inseparably  with  the  other'portions. 

MoElNSTRT,  J. 
[No.  6,247.] 

[Filed  October  28,  1878.] 
JACKSON,  Appellant,  vs.  LeBAB,  Kespondent. 

Plbadino — Ibrrlbvant  and  Rbduvdant  Mattbb— Sbotxoit  453,  C.  C.  P.— An 
averment  of  fact  constituting  a  portion  of  a  cause  of  action  is  not  irrelevant  or 
redundant  matter,  though  it  may  add  nothing  to  the  legal  effect  of  the  other 
averments,  and  can  not  be  sirioken  out  by  motion,  but  must  be  reached  by  spe- 
cial demurrer. 

Appeal  from  the  Eighteenth  District  Court,  San  Bernar- 
dino County. 

The  complaint  alleges  that  one  Leahy  sued  out  an  attach- 
ment against  the  property  of  the  plaintiff  in  a  prior  action. 
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and  by  virtue  of  which  the  Sheriff  levied  upon  $2,000  which 
said  plaintiff  had  in  bank;  that  he  (the  said  plaintiff)  was  en- 
gaged as  a  trader  in  sheep  at  the  date  of  said  attachment, 
buying  and  driving  the  same  from  this  State  to  Utah,  and  that 
large  sums  of  money  were  necessary  in  properly  conducting 
said  business;  that  by  reason  of  said  attachment,  said  plaintiff 
was  subjected  to  great  loss,  to-wit:  For  expenses  in  raising 
money  for  keeping  and  carrying  sheept  $400;  loss  o/time^  $500; 
personal  expenses^  $300;  oilorney^s  fees^  $175;  depreciation  in 
gold,  $15. 

The  attachment  was  dismissed,  and  this  action  was  brought 
against  the  sureties  on  the  attachment  bond  for  $900,  the 
penalty  of  the  bond. 

On  motion  of  the  defendant,  the  court  below  struck  out 
all  that  portion  of  the  complaint  italicized  above,  and  it  then 
appearing,  upon  the  face  of  the  complaint,  that  the  court  had 
not  jjirisdiction  of  the  controversy,  the  action  was  dismissed. 

Waters,  Swing  &  Boyer,  for  appellant. 
Andrew  B.  Paris,  for  respondent. 

Per  Cumam. 

The  court  erred  in  sustaining  the  defendant's  motion  to 
strike  out  portions  of  the  complaint.  The  matters  stricken 
out  constituted  portions  of  the  cause  of  action,  and  could 
have  been  reached  only  by  special  demurrer.  It  is  only  ir- 
relevant or  redundant  matter  which  may  be  stricken  from  a 
pleading  by  virtue  of  the  provisions  of  Section  453,  C.  C.  P. 
An  averment  of  fact  constituting  the  plaintiff's  cause  of  ac- 
tion can  not  be  said  to  be  irrelevant  or  redundant  to  itself. 
Judgment  reversed  and  cause  remanded,  with  directions  to 
overrule  the  motion  to  strike  out  portions  of  the  complaint. 

OONOURRINO  OPINION. 

I  concur  in  the  judgment  reversing  the  judgment  below, 
on  the  ground  that  the  jurisdiction  of  the  District  Court  was 
determinable  by  reference  to  the  ad  damnum  clauses  of  the 
original  complaint. 

I  dissent  from  the  views  expressed  in  the  prevailing  opin- 
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ion  and  from  the  direction  that  the  motion  to  strike  out  be 
denied.  The  portions  of  the  complaint  stricken  out  were  tr- 
relevant  and  r&iundant  because  they  added  nothing  to  the  le- 
gal effect  of  the  other  averments.  Thej  were,  therefore, 
properly  stricken  out.  A  demurrer  lies  only  to  an  entire 
count  of  a  pleading,  and  can  not  be  resorteid  to  as  a  means  of 
disposing  of  a  portion  of  a  distinct  count,  when  the  rest 
thereof  contains  a  statement  of  a  cause  of  action. 

MoElNSTBT,  J. 

(Wallace,  C.  J.,  did  not  express  an  opinion.) 


[No.  0^7.] 

[FUed  October  28,  1878.] 
MoOOT,  Besfondent,  vs.  BRIANT,  Appellant. 

MviiiciPAL  CoBFoaATioNs— PowBBS  OF— •BoN D8  OP.— Every  person  dealing  in  the 
bonds  of  a  mnnicipal  corporation  is  bound,  at  bis  peril,  to  inquire  whether 
they  were  issued  in  the  mode  prescribed;  and  as  the  mode  is  t)ie  measure  of 
the  power,  the  bonds  would  be  Toid  in  the  hands  of  a  holder  for  value  without 
actual  notice  if  issued  in  any  other  mode. 

Idbm— Cask.— The  ordinances  under  which  the  bonds  in  this  case  were  issued,  pre* 
scribed  the  mode  in  which  the  bonds  should  be  issued  and  delivered,  to-wit:  by 
a  resolution  of  the  Board  of  Trustees  directing  when  and  to  whom  the  bonds 
were  to  be  issued  and  delivered.  The  court  below  found  that  no  such  resolu- 
tion had  been  passed.  Beld :  that  the  bonds  would  be  void  in  the  hands  of  a 
honajide  bolder,  and  would  not  be  a  valid  chaige  on  the  city.  Henoe  the  plaint- 
iff, as  a  taxpayer,  has  no  cause  of  action  enjoining  the  circulation  of  said  bonds. 

Appeal  from  the  Eighteenth  District  Oourt,  County  of  San 
Diego. 

The  plaintiff  is  an  owner  of  valuable  properfy  in  the  city 
of  ^BXL  Diego,  subject  to  taxation,  and  alleges  that  the  de« 
fendants,  some  of  whom  are  trustees  of  the  city  of  San  Diego, 
have  conspired  with  the  others,  and  have  fraudulently  and 
unlawfully  issued  certain  bonds  of  said  city — and  the  same 
are  about  to  be  put  in  circulation — to  his  damage  as  well  as 
to  that  of  all  taxpayers.     He  prayed  for  a  restraining  order. 

The  court  below  found  that  the  bonds  had  not  been  issued 
for  the  purposes  and  in  the  manner  named  in  the  ordinances 
authorizing  their  issuance,  and  granted  the  injunction.  The 
remaining  necessary  facts  appear  fully  in  the  opinion. 
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H.  E.  Highton,  W.  Jeflf.  Gatewood,  A.  B.  Hotchkiss,  for 
appellants. 
Chase  Sc  Leach,  for  respondents. 

Per  Cubiah. 

If  the  bonds  in  controversy  wonld  have  been  void  in  the 
hands  of  an  innocent  holder  for  value,  and  wonld  not  have 
constituted  a  valid  charge  against  the  city  of  San  Diego,  ''it 
must  follow,  as  a  consequence,  that  by  no  legal  possibility 
can  the  plaintiff  or  the  other  taxpayers"  of  the  city  be  injured 
by  the  supposed  illegal  acts  of  the  defendants.  {Linden  vs. 
Case,  46  Cal.  174.) 

The  first  question,  therefore,  to  be  determined,  is  whether 
the  bonds  would  have  been  void  in  the  hands  of  a  hona  jtdt 
holder  for  value.  The  authority  to  issue  the  bonds  is  deriv- 
ed exclusively  from  ordinances  numbered  7  and  22  of  the 
trustees  of  the  city,  which  were  subsequently  ratified  and 
validated  by  the  act  of  the  Legislature  of  February  24, 1874. 
(Statutes  1873-4,  p.  155.) 

Ordinance  No.  7  provides  that  the  bonds  are  "to  be  issued 
at  such  times  and  in  such  manner  as  said  Board  of  Trustees 
may  direct;"  and  ordinance  No.  22,  in  the  fourth  section, 
provides  that  the  bonds  are  to  be  issued  ''to  such  person  or 
persons  and  at  such  time  or  times  as  said  Board  of  Trustees 
may,  by  reaoltUion,  direct;"  and  the  fifth  section,  after  pro- 
viding for  the  signing  of  the  bonds,  etc.,  then  provides  that 
the  ''clerk  shall  then  deliver  said  bonds,  thus  signed  and 
sealed,  to  such  person  or  persons  and  at  such  time  or  times 
as  said  Board  may,  by  resolution,  direct."  The  bonds  in  con- 
troversy were  issued  and  delivered  to  Bowers,  and  were  pay- 
able to  him  "or  the  lawful  holder  thereof;"  and  the  court 
finds  "that  no  resolution  of  said  Board  of  Trustees  was  ever 
passed  authorizing  said  bonds  to  be  issued  to  said  Bowers, 
or  designating  the  denomination  of  the  same. 

"It  is  a  general  and  fundamental  principle  of  law,  that  aU 
persons  contracting  with  a  municipal  corporation  must,  cU 
their  peril,  inquire  into  the  power  of  the  corporation  or  its 
officers  to  make  the  contract;  and  a  contract  beyond  the 
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scope  of  the  corporate  power  is  void,  although  it  be  under 
the  seal  of  the  corporation."  (Dillon  on  Municipal  Corpo- 
rations, section  372.)  And  where  the  mode  of  contracting  ''is 
specially  and  plainly  prescribed  and  limited,  that  mode  is 
exclusive,  and  must  be  pursued,  or  the  contract  will  not  bind 
the  corporation."  (Dillon  on  Municipal  Corporations,  sec- 
tion  373.)  In  Argenfi  vs.  San  Franciaoo  (16  Cal.  283),  Mr. 
Justice  Field  says:  '^A  municipal  corporation  can  only  act 
in  the  cases  and  in  the  mode  prescribed  by  its  charter."  In 
McCracken  vs.  San  Francisco  (16  Cal.  620),  the  same  learned 
judge,  in  delivering  the  opinion  of  the  court,  says  the  Com- 
mon Council  ''were  the  mere  agents  of  the  corporation,  and 
possessed  only  such  powers  as  were  specially  delegated  to 
them  by  the  charter,  and  when  that  instrument  granted  a 
power,  with  a  specific  designation  as  to  the  mode  in  which  it 
should  be  used,  the  mode  was  restrictive — no  other  mode 
could  be  followed."  In  ZoUman  vs.  San  Francisco  (20  Cal. 
102),  the  court  says:  "The  rule  is  general,  and  applies  to 
the  corporate  authorities  of  all  municipal  bodies,  when  the 
mode  in  which  their  power  on  any  given  subject  can  be  exer- 
cised is  prescribed  by  their  cl^ter,  the  mode  must  be  fol- 
lowed. The  mode  in  such  cases  constitutes  the  measure  of 
the  power."  The  same  proposition  was  affirmed  in  Murphy 
vs.  Napa  Couniy  (20  Cal.  503);  JPVencA  vs.  Teschemaker  (24 
Cal.  550);  Herzo  vs.  San  Francisco  (33  Cal.  145);  People  vs. 
lhml%7i8on  (35  Cal.  507),  and  in  later  cases. 

In  this  case  the  ordinances,  as  ratified  by  the  act  of  the 
Legislature,  prescribed  definitely  and  precisely  the  mode 
and  the  only  mode  in  which  the  bonds  could  be  issued  and 
delivered,  to-wit:  by  a  resolution  of  the  Board  of  Trustees 
directing  when  and  to  whom  the  bonds  were  to  be  issued 
and  delivered.  Nor  can  this  requirement  be  regarded  as 
merely  directory,  a  violation  of  which  would  not  impair  the 
validity  of  the  bonds.  On  the  contrary,  it  was  intended  as 
a  precaution  against  an  abuse  of  its  power  by  the  Board  of 
Trustees,  and  to  prevent  a  fraudulent  or  unauthorized  deliv- 
ery by  the  clerk  to  a  person  not  entitled  to  receive  the  bonds. 
Under  the  terms  of  the  ordinance,  no  bond  could  be  issued 
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or  delirered,  except  upon  a  resolution  of  the  Board  appear- 
ing upon  its  minutes  or  the  record  of  its  proceedings,  thus 
furnishing  a  most  important  safeguard  against  fraud  and  an 
abuse  of  power.  Every  person  dealing  in  the  bonds  is  bound, 
at  his  peril,  to  inquire  whether  they  were  issued  in  the  mode 
prescribed;  and  as  the  mode  is  the  measure  of  the  power, 
the  bonds  would  be  void  in  the  hands  of  a  holder  for  value 
without  actual  notice  if  issued  in  any  other  mode.  T¥e  are 
therefore  of  opinion  that  the  bonds  in  controversy  would  be 
void  in  the  hands  of  a  bo7ia  fide  holder,  and  would  not  be  a 
valid  charge  against  the  city.  It  results,  that  the  plaintiff, 
as  a  taxpayer,  can  suffer  no  damage  if  the  bonds  are  put  in 
circulation,  and  has  no  cause  of  action. 

Judgment  and  order  reversed,  and  cause  remanded  with- 
out costs. 

(Mr.  Justice  McEikstbt  and  Mr.  Chief  Justice  Wallaob 
expressed  no  opinion.) 


Supreme  Court  of  Maine. 

APBHa  4  1878. 


SIMONTON  ET  AL.  vs.  LORING  et  al. 

Mastbk  and  Sbrtant— NBOuasNCK— Oyerflowinq  Lowbb  Tbnbmbnt.— Th« 
Bervants  of  the  occupants  of  an  upper  tenement  negligently  left  open  a  faucet* 
thereby  causing  the  water  to  OTerflow  tnd  flood  the  tenement  below.  Held: 
that  the  occupants  of  the  upper  tenement  were  liable  for  the  damage  ther^y 
done. 

In  June,  1875,  the  plaintiffs  with  their  stock  of  goods  oc^ 
cupied  the  first  floor,  and  the  defendants  the  hall  in  the 
third  story,  together  with  the  appurtenances  thereto,  include 
ing  a  urinal  supplied  with  water.  In  the  night  of  June  20th, 
the  faucet  in  the  closet  regulating  the  flow  of  the  water  into 
the  urinal  having  been  left  wide  open,  and  the  efflax,  from 
some  cause,  not  being  equal  to  the  influx,  the  water  over- 
flowed the  bowl  and  flooded  the  plaintiffs'  store  and  injured 
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their  stock.  The  pipe  which  supplied  the  water  was  only  one- 
third  as  large  as  the  waste  pipe,  and  the  amount  of  water 
which  passed  through  it  at  any  time  depended  upon  the 
head  and  consequent  pressure.  The  plumber  testified  that 
*'if  no  cigar  stump,  tobacco  quid,  or  other  obstruction,  got 
into  the  bowl,  with  an  ordinary  pressure  of  water  it  would 
not  run  over;"  but  "you  could  get  pressure  enough  to  run 
it  over;'^  that  the  greatest  pressure  came  nights.  And  if  the 
self-acting  stop-cock  had  been  put  in  just  before,  instead  of 
soon  after  the  time  of  the  overflow,  there  would  have  been 
no  overflow. 

A.  A.  Strout  and  G.  F.  Holmes,  for  plaintiffs. 
M.  M.  Butler  and  0.  F.  Libbey,  for  defendants. 

YiBGiN,  J.  (Abstract  of  opinion.)  The  defendants  had 
possession,  control,  and  management  of  the  hall  and  its  ap« 
pnrtenances,  and  if  anybody  is  liable  for  thg  injury  caused 
by  the  overflow,  they  are;  unless  the  faucet  was  left  open,  or 
the  efflux  obstructed,  or,  in  other  words,  unless  the  overflow 
was  caused  by  some  stranger  and  without  the  consent  of  the 
defendants.  (LotoellYB.  SpatdcUng,  4  Gush.  277;  Kirby  vs. 
Boylston  Association,  14  Gray,  249;  Leonard  vs.  Siorer,  115 
Mass.  86;  Shipley  vs.  Fifty  Associates,  101  Mass.  251;  S.  C. 
106,  Mass.  194;  Oray  vs.  Boston  Oas  Light  Co.,  114  Mass.  149, 
153.) 

What  is  the  rule  regulating  the  liability  of  persons  having 
the  possession,  control,  and  management  of  tenements  sup- 
plied with  water  as  this  was  ?  The  plaintiffs  contend,  inter 
alia,  that  the  defendants  were  bound  at  their  peril  absolutely 
to  prevent  injury  to  others  by  the  escape  of  the  water,  upon 
the  principles  enunciated  by  the  English  courts  in  Fletcher 
vs.  Bylands,  (1  Exch.  265);  ;S^.  C.  H.  of  Lords,  330;  SmUh  vs. 
Fletcher  (7  Bxch.  305) ;  Nichols  vs.  Marsland  (L.  R.  2  Exch. 
Div.  C.  A.);  1  8.  C.  Law  and  Eq.  Hep.  69.  This  doctrine 
has  received  a  quasi  approval  in  Bali  vs.  Nye  (99  Mass.  582), 
and  in  IVilsan  vs.  New  Bedford  (108  Mass.  261,  266);  while  it 
has  been  criticised  in  Sweet  vs.  Cutis  (50  N.  H.  437),  and  in 
Brown  vs.  Collins  (53  lb.  442);  and  utterly  denied  in  Losee 
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ys.  Buchanan  (51  N.  T.  476,  486).  "Whether  the  same  prin- 
ciples will  be  applied  by  this  court  to  similar  circumstances 
we  need  not  stop  to  inquire  until  such  an  occasion  presents 
itself.  As  to  the  use  of  fire,  see  Bachdder  vs.  Heagan  (18 
Me.  32),  and  Hewey  vs.  Nourse  (54  lb.  256).  As  to  the  use 
of  gas,  see  Holly  vs.  Oas  Light  Co.  (8  Gray,  123),  and  Hunt 
vs.  Gas  Light  Co.  (1  Allen  343). 

Negligence,  which  is  the  want  or  absence  of  ordinary  care, 
seems  to  have  .been  the*  gist  of  all  the  actions  like  the  one  at 
bar  which  have  come  under  our  observation.  Shear.  &  Bedf . 
on  Negl.,  Sections  512,  513,  and  notes.  Thus  in  Moore  vs. 
Ooedel  (34  N.  T.  527,  530),  for  an  injury  caused  by  an  over- 
flow of  water,  the  court  say:  "In  such  a  case,  where  the  oc- 
cupation and  right  to  use  the  water  fixtures  are  exclusive, 
the  party  is  responsible  for  their  proper  use  and  proper  care; 
and  liability  attaches  on  proof  that  negligence  has  occurred 
and  damage  hgB  ensued."  Applying  this  principle  to  the 
facts,  as  we  believe  them  to  be  from  a  careful  examination  of 
the  testimony,  our  conclusion  is  that  the  plaintiffs  are  enti- 
tled to  judgment,  and  should  be  compensated  for  their  loss. 
Judgment  for  plaintiffs  for  $520  and  interest. 


Notes  of  Recent  Decisions; 


Vendor  and  Vendee — Payment  to  Creditor — SUxtute  of  FVauda. 
— Where  a  vendee  of  land  agrees  to  pay  a  part  of  the  pur- 
chase money  to  a  creditor  of  the  vendor,  the  agreement  is 
not  to  pay  the  debt  of  another,  but  to  pay  his  own  debt  to 
some  person  other  than  his  own  creditor,  the  agreement  is 
valid  and  not  fraudulent.     Lee  vs.  Neioman,  Sup.  Gt.  Miss. 

Liability  for  Servants  Negligence. — A  child  was  injured 
while  riding  in  one  of  defendant's  street  cars,  at  the  invita- 
tion of  the  driver.  Held:  that  this  circumstance  would  not 
relieve  the  defendant  from  liability.  WtUon  vs.  Middlesex 
Bailroad  Co.^  Sup.  Ct.  Mass. 
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Criminal  Law — Arrest  Under  Void  Warrant. — A  writ  issued 
by  the  clerk  of  a  court,  improperly  and  in  violation  of  the 
law,  and  directing  the  Sheriff  to  arrest  and  imprison  the 
party  named,  will  not  justify  the  officer  in  attempting  to 
make  such  an  arrest;  and  the  resistance  of  the  party  by  kill- 
ing the  officer  does  not  amount  to  murder.  The  officer  must, 
at  his  peril,  see  that  he  has  valid  process  in  his  hands  to  au- 
thorize an  arrest.    State  vs.  Stokes,  Sup.  Ot.  Tenn. 

Nationai  Bank. — ^A  State  court  has  jurisdiction  of  an  ac- 
tion brought  by  one  paying  usurious  interest  to  a  national 
bank  to  recover  back  twice  the  interest,  as  provided  by  the 
national  banking  law.  Bletz  yq,  Columbia  NaJb.  Bank,  Sup.  Gt. 
Pa. 

Application  for  Insurance — Estoppel. — ^If  the  statement  in 
the  application,  relied  on  as  breaches  of  guaranty,  are  in- 
serted by  the  agent  for  the  insurer  without  collusion  or  fraud, 
the  insurer  is  estopped  from  setting  up  their  error  or  falsity. 
Motvry  vs.  Rosendale,  receiver,  etc.,  N.  Y.  Ct.  of  Appeals. 

Insurance — Warranty  in  Policy — Occupalion. — The  insured 
property  was  a  hotel  situated  at  a  watering  place,  and  the 
policy  contained  this  clause :  '' Warranted  a  family  to  live 
in  said  house  throughout  the  year.*'  The  owner  of  the  hotel 
had  a  number  of  men  at  work  for  him,  two  of  whom  slept 
and  kept  their  trunks  and  clothes  in  a  room  in  the  hotel,  tak- 
ing their  meals  and  spending  their  evenings  at  another  house, 
coming  to  the  hotel  at  bed  time,  going  through  the  house 
with  a  dark  lantern  before  retiring,  and  leaving  it  before 
breakfast  the  next  morning.  They  went  there  sometimes  in 
the  day  time  to  change  their  clothes.  There  was  no  other  oc- 
cupancy. The  court  said  that,  taking  the  word  '^ family"  in 
its  ordinary  and  popular  sense,  it  could  see  no  ground  for 
holding  that  the  two  workmen  constituted  a  family  within 
the  meaning  of  the  policy,  and  it  held  that  the  insured  had 
not  complied  with  the  conditions  of  the  policy,  and  could 
not  recover  for  loss  thereunder. — Daniels  vs.  Hudson  River 
Ins.  Co.,  Sup.  Ct.  Mass. 
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Master  and  Servant — Negligence. — ^In  a  suit  agwist  an  em- 
ployer by  an  employee  to  recover  for  injuries  sustained  by 
reason  of  defective  machinery,  it  is  not  enough  to  show  that 
the  machinery  was  defective,  and  that  the  plaintiff  was  with- 
out fault.  It  must  be  shown  further,  that  the  employer  knew, 
or  by  the  exercise  of  reasonable  care  could  have  known,  that 
the  machinery  was  insufficient.  EUioU  vs.  J3L  L.  Iron  Moun- 
taixi,  etc.,  JS.  jB.  Co.,  Sup.  Ot.  Mo.  (7  Gent.  L.  Jour.  405). 


Bankruptcy  Decisions. 

COMPOSITION. 

Practice  in — Begister's  Report  Assumed  to  he  Correct. — On 
application  for  final  order  of  confirmation  of  a  proposed  com- 
position, the  report  of  the  Begister  must,  for  the  purposes 
of  such  application,  be  taken  to  be  a  true  and  full  report  of 
all  the  proceedings  before  him.  If  parties  are  dissatisfied 
with  it,  either  because  of  alleged  omission  or  mistake,  they 
should  move  promptly  to  have  it  referred  back  for  correction. 
The  other  party  is  entitled  to  have  notice  of  such  proposed 
correction  before  the  motion  for  confirmation  comes  on  for 
argument.  U.  S.  Dist.  Ot.,  E.  D.  New  York.  In  re  Spen- 
cer, 18  Nat.  Bankr.  Eeg.  199. 

2.  When  First  Meeting  toill  he  Reopened. — li,  throuh  acci- 
dent or  design,  the  notice  of  the  first  meeting  fails  to  reach 
creditors  whose  presence  at  the  meeting  might  alter  the  re- 
sult of  the  vote,  and  the  court  is  satisfied  that  their  failure 
to  attend  was  owing  to  the  failure  of  the  notice  alone,  and 
that  their  votes  would  have  changed  the  residt,  it  is  proper 
and  right,  that  on  their  application,  the  meeting,  if  closed, 
should  be  reopened,  and  the  vote  of  each  person  received 
and  counted;  but  such  relief  should  be  applied  for  promptly, 
and  one  who  lies  by  until  the  second  meeting  has  been  called 
and  convened,  can  not  then  ask  to  have  the  first  meeting  re- 
assembled, unless  the  delay  is  excused  for  sufficient  cause, 
lb. 


mtxt  ®0«ist  ^m  Mff^tut 


Vol.  2.  November  16,  1878.  No.  12. 


Current  Topics. 


The  contest  between  the  applicants  for  the  receivership  in 
the  French  Bank  case,  pending  before  the  Fourth  and  Fif- 
teenth District  Courts  of  this  city,  presents  to  the  profession 
quite  an  interesting  question  of  jurisdiction.  The  main  ques- 
tions are,  whether  either  court  has  jurisdiction  to  appoint  a 
receiver  in  the  case  of  an  insolvent  corporation,  and  which 
of  the  two  courts  has  jurisdiction,  the  complaint  having  been 
filed  in  the  Fourth  District  Court  prior  to  the  appointment 
of  a  receiver  by  the  Fifteenth  District  Court.  The  whole 
matter  is  now  before  the  Supreme  Court,  and  these  intricate 
questions  will  soon  be  settled. 

In  Urquhart  vs.  Brayton  (18  Alb.  L.  J.  371),  in  the  Su- 
preme Court  of  Rhode  Island,  recently  decided,  upon  the 
following  statement  of  facts : 

''A made  three  successive  mortgages  of  his  realty  to  B, 
0,  and  D;  he  then  sold  this  realty  to  E,  describing  the  mort- 
gages in  his  deed  of  conveyance,  and  adding  the  words, 
**  Which  said  mortgages  are  hereby  assumed  by  E^  as  part 
of  the  consideration  of  this  deed.'*  Subsequently  B,  the 
first  mortgagee,  sold  the  realty  under  the  powers  of  his  mort- 
gage. D,  the  third  mortgagee,  then  brought  assumpsit  against 
E,  the  purchaser  from  A,  for  the  amount  of  A's  mortgage 
note  to  D.  Held:  (1)  that  E  was  liable  for  the  amount  of 
the  note;  (2)  that  E's  liability  was  under  an  impUed  con- 
tract,  and  hence  not  subject  to  the  Statute  of  Frauds;  (3) 
that  E*s  liability,  not  ariaing  from  a  sealed  contract,  might 
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be  enforced  by  assumpsit,  and  (4)  that  D  was  entitled  to  re- 
cover. 

"  Semble,  that  E's  implied  contract  with  D  is  by  novation 
substituted  for  A*s  contract  with  D.*' 

The  holder  of  negotiable  paper,  taking  it  good  for  consid- 
eration in  the  usual  course  of  business,  without  knowledge 
of  facts  impeaching  its  validity,  holds  it  by  a  good  title. 

It  is  not  enough  to  defeat  his  recovery  to  show  that  he 
took  it  under  circumstances  that  might  tend  to  excite  suspi- 
cion. This  was  recently  held  by  the  Supreme  Judicial  Court 
of  Maine,  in  FarreU  vs.  Lovett. 


Supreme  Court  of  California- 

OCTOBEB  TeBM. 


[No.  6.076.] 

[Filed  October  28,  1878.] 
BABE  vs.  COYNE. 

Shbriff— JusTiTXOATioN  uiTDBR  WRIT  OF  ATTACHMENT. — A  Sheriff  makcfl  out  a 
prima  facie  case  of  justification  of  the  seisure  of  property  under  a  writ  of 
attachment,  by  the  production  of  the  ifnit  and  affidavit  on  which  it  was  issued, 
notwithstanding  the  affidavit  before  amendment  was  insufficient,  and  its  amend- 
ment was  subsequent  to  the  seisure,  if  the  property  was  in  the  possession  of  the 
defendant,  and  attached  as  his  property.  The  Sheriff  is  entitled  to  show  such 
justification,  irrespective  of  any  question  respecting  the  sale  to  the  plaintiff's 
lessor,  as  being,  for  any  reason,  fraudulent  or  void. 

Appeal  from  Eighteenth  District  Conrt,  Countj  of  San 
Diego. 

This  action  was  brought  against  the  defendant  as  Sheriff 
of  San  Diego  County,  for  the  recovery  of  certain  personal 
property,  or  its  value.  The  defendant  showed,  by  his  an- 
swer, that  he,  as  Sheriff,  levied  on  the  property  by  virtue  of 
an  attachment,  in  the  suit  of  Patrick  vs.  EorUm;  that  the 
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plaintiff  now  had  possession  of  the  property.  At  the  trial, 
defendant  offered  in  evidence  all  the  papers  in  the  suit  of 
Patrick  vs.  Horion^  from  which  it  is  seen  that  in  said  suit  a 
motion  was  made  to  dismiss  the  attachment  and  denied,  and 
leave  was  given  to  Patrick  to  amend  the  affidavit  for  attach- 
ment, to  which  the  defendant  in  said  action  excepted. 

To  the  introduction  of  said  papers  the  plaintiff  in  this  ac- 
tion objected,  on  the  ground  that  the  writ  of  attachment  ap- 
pears insufficient  as  a  justification  of  the  defendant  in  this 
case,  because  the  original  affidavit  upon  which  it  was  issued 
was  insufficient,  and  because  the  amended  affidavit  was  made 
and  filed  since  the  levy  on  plaintiff^s  property,  and  since  his 
rights  accrued,  and  since  the  beginning  of  the  cause.  The 
court  overruled  said  objections,  and  gave  judgment  for  de- 
fendant for  a  return  of  the  property. 

M.  A.  Luce  and  C.  H.  Bobinson,  for  appellant. 
Chase  &  Leach,  for  respondent. 

Feb  CuBiAic. 

When  the  record  and  proceedings  in  the  case  of  Patrick  vs. 
.  Hortorij  including  the  papers  in  the  attachment  proceedings 
in  that  case,  were  offered  in  evidence,  the  plaintiff  objected, 
on  the  ground,  among  others,  that  the  affidavit  on  which  the 
attachment  was  issued  was  insufficient;  and  that  the  amend- 
ed affidavit,  filed  by  leave  of  the  court,  was  filed  after  the 
levy  of  the  attachment,  and  after  the  commencement  of  this 
action.  The  court  found — and  for  the  purposes  of  this  ques- 
tion it  must  be  taken  to  be  true — that  the  goods,  when  at- 
tached, were  in  the  possession  of  Horton,  and  were  attached 
as  his  property.  Li  the  proceedings  in  the  action  of  PcUrick 
vs.  HortoUj  the  court  denied  the  motion  of  Horton  to  dis- 
solve the  attachment,  and  gave  Patrick  leave  to  file  an 
amended  affidavit  for  an  attachment,  as  of  the  date  of  the 
original  affidavit.  These  orders  and  affidavit  were  valid  as 
against  Horton,  unless  set  aside  in  direct  proceedings  for 
that  purpose.  The  property  in  controversy,  when  seized, 
being  in  Horton*s  possession,  the  Sheriff  would  make  out  a 
prima  facie  case  of  justification  of  the  seiasure  of  the  property 
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as  the  property  of  Horton  by  the  production  of  the  writ  of 
attfiu^hmeut,  and  the  proceedings  and  affidavit  above  men- 
tioned. The  Sheriff  was  entitled  to  show  such  justification, 
irrespective  of  any  questions  respecting  the  sale  to  the 
plaintiff's  lessor,  as  being,  for  any  reason,  fraudulent  or 
void. 
Judgment  affirmed. 


[No.  5,973.] 

[Filed  October  28,  1878.] 

HUSTON  ET  AL.,  Kespondents, 

vs. 
LEACH  ET  AL.,  Appellants. 

Watbk  R10ET8— Dbgreb— Conbt&uction.— The  clatue  of  the  decree  enjoining  the 
defendants  '*  from  in  any  manner  interfering  with  the  waters  of  said  springs 
so  as  to  prevent  the  same  or  any  part  thereof  from  flowing  into  Lytle  Creek," 
applies  to  defined  streams,  and  not  percolations,  where  it  is  shswn  that  a  por- 
tion only  of  the  water  percolating  through  the  land  form  springs,  and  firom  them 
run  little  streams. 

Appeal  from  Eighteenth  District  Court,  San  Bernardino 
County. 

This  action  was  brought  to  enjoin  the  defendants  from  di« 
verting  and  using  water  from  Lytle  Creek.  The  plaintiff's 
rights  are  based  upon  prior  appropriation.  The  defendant, 
Wilson,  was  a  pre-emptor  of  160  acres  of  land,  upon  a  por- 
tion of  which  there  is  a  cienega,  or  swampy  land,  in  which 
water  rises  in  several  small  springs,  and  runs  down  into  said 
Lytle  Creek;  and  he  therefore  claims  the  right  to  appropri- 
ate this  water,  either  before  or  after  it  reaches  said  creek. 
The  evidenc.e  showed,  that  upon  this  cienega  the  water  rose 
in  different  places  in  little  springs,  and  run  into  the  creek, 
and  in  some  places  it  seeps  out  of  the  ground,  and  then  runs 
into  the  creek.  Some  of  them  form  little  rivulets,  and,  after 
coming  off  the  bench  or  table  land,  form  a  little  stream. 
Some  of  them  come  off  on  the  edge  of  this  little  bench,  and 
a  little  seep  comes  out.  A  part  only  of  the  water  seeps 
above  the  ground  and  runs  into  the  creek. 
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The  court  below  enjoined  the  defendant  from  diverting  the 
waters  of  said  creek,  and  from  interfering  in  any  manner 
with  the  waters  of  said  springs,  so  as  to  prevent  the  same 
from  running  into  said  creek. 

Defendant  Wilson  appealed. 
H.  C.  Bolfe,  for  appellant. 
Waters  &  Swing,  for  respondent. 

Peb  Curiam. 

The  clause  of  the  decree  by  which  the  defendant,  Wilson, 
is  enjoined  *'  from  in  any  maimer  interfering  with  the  waters 
of  said  springs,  so  as  to  prevent  the  same,  or  any  part  there- 
of, from  flowing  into  Lytle  Creek,"  only  applies  to  defined 
streams,  and  does  not  restrain  him  from  availing  himself  of 
percolations,  even  though  he  might  thereby  diminish  the 
water  which  would  otherwise  issue  from  the  springs. 

Judgment  and  order  affirmed. 


Unwritten  Opinions. 

SXJPBEME  COUBT  OF  CALIFORNIA — OCTOBER  TeRM. 


Winnegar  vs.  Punrington  —  5997. — Decided  October  5, 
1878.  The  complaint  shows  that  the  defendant,  Tyler,  con- 
veyed the  premises  in  controversy  to  Simpson,  plaintiff's 
testator,  and  took  a  lease  of  the  same  for  one  year,  and  was 
to  pay  all  accruing  taxes  as  a  part  of  the  consideration.  At 
the  same  time,  Simpson  agreed  to  reconvey  to  Tyler,  on  the 
payment  of  $8,000.  By  a  renewal  of  the  agreement,  said 
payment  was  to  be  made  by  the  14th  of  March,  1876.  (The 
court  found  that  these  agreements  constituted  a  mortgage, 
but  the  evidence  of  Tyler,  upon  which  it  was  based,  was 
excepted  to,  because  of  Section  1880,  C.  C.  P.,  and  because 
it  varied  from  the  written  agreements.)  Tyler  failed  to  pay 
the  taxes,  and  the  land  was  sold  to  one  Yeager,  and  the 
deed  was  dated  September  2,  1875.    Before  this,  Tyler  en- 
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tered  into  an  agreement  with  Teager,  that  Teager  should 
take  the  deed  in  his  name,  and  then  sell  to  him  (Tyler)  for 
8118,  the  property  being  worth  about  J2,500.  Tyler  after- 
ward arranged  with  the  defendant,  Purrington,  to  take  the 
title,  which  he  did.  The  plaintiff,  who  is  testator  of  Simp- 
son, charges  fraud  on  the  part  of  the  defendants,  and  asks 
that  the  deeds  be  declared  fraudulent  and  void. 

As  to  the  evidence  of  Tyler,  the  plaintiff  cited  36  Cal. 
58;  40  Cal.  117.  As  to  Purrington's  knowledge  of  Tyler's 
fraud,  see  C.  C,  Sec.  19.  The  deed  from  Tyler  to  Simpson 
conveyed  the  legal  title,  and  when  Tyler  denied  Simpson's 
title,  a  right  of  action  accrued.  (36  Cal.  58;  40  Cal.  58;  40 
Cal.  117.) 

The  court  gave  judgment  for  plaintiff  for  that  portion  of 
the  premises  in  possession  of  Tyler,  and  the  rental  value; 
and  the  failure  to  tender  to  defendant,  Purrington,  the 
amounts  paid  to  Yaeger  and  the  taxes  paid  by  Purrington, 
deprives  the  plaintiff  of  any  relief  as  against  Purrington. 

The  plaintiff  appealed,  and  the  defendant,  Tyler,  ap- 
pealed. 

Defendant  Tyler  says  the  court  erred  in  giving  judg- 
ment against  him;  that  the  findings  show  his  contract  to  be 
a  mortgage,  and  that  the  mortgagee  can  not  recover  pos- 
session without  foreclosure  and  sale.  (C.  C.  P.  744 ;  C.  C. 
2920,  2924,  2925,  2927,  2931,  2982,  2960;  49  Cal.  876,  881; 
46  Cal.  222.) 

Judgment  affirmed. 

George  G.  Blanchard,  for  defendant. 
McCune  &  Welty,  for  plaintiff'. 

■ 

McCarthy  vs.  JSfor^e— 5986.— Decided  October  17, 1878. 
This  was  an  action  for  judgment  against  the  City  Treasurer 
of  San  Diego,  for  the  amount  of  certain  detached  coupons 
which  he  refused  to  pay  when  presented,  and  for  a  decree 
depriving  said  Treasurer  of  his  office  for  such  refusal. 

The  court  below  found  that  the  defendant  acted  in  good 
Mth,  and  honestly,  in  the  refusal  to  pay  said  coupons,  be- 
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lieving  that  it  was  against  the  law  to  pay  them,  and  for 
which  he  might  be  held  liable,  and  ordered  judgment  to 
be  entered  for  defendant* 
Judgment  affirmed. 

W.  Jeff.  Gatewood]  and  A.  B.  Hotchkiss,  for  appellant. 
Chase  &  Leach,  for  respondent. 

Keenan  vs.  Harper — 6213. — Decided  October  16,  1878. 
This  was  an  action  to  cancel  a  contract,  and  deeds  made  in 
pursuance  thereof,  on  the  ground  of  fraud  on  the  part  of 
the  defendant,  and  incapability,  owing  to  the  effects  of  in- 
temperance, on  the  part  of  the  plaintiff  herein. 

The  court  found  that  the  allegations  of  the  complaint 
were  true,  and  decreed  a  cancellation  and  a  reconveyance. 

The  defendant  claimed  that  the  evidence  did  not  justify 
the  decision;  that  the  contract  should  have  been  revised 
and  corrected — not  rescinded. 

Judgment  affirmed. 

Robinson  &  Carter,  for  plaintiff. 
DuBrutz  &  Dickinson,  for  defendant. 


Supreme  Court  of  Nevada. 


O.  W.  WARD,  Respondent, 

vs. 
CARSON  RIVER  WOOD  COMPANY  and  D.  R. 

HAWKINS,  Appellants. 

1.  Action  of  Tboyer— Title  to  Land  whbn  Immatbrial.— Where  cord-wood  is 

cut  under  a  contract  with  parties  claiming  the  possessory  title  to  the  land,  the 
parties  cutting  the  wood  can  not  defeat  an  action  brought  to  recorer  its  yalue 
by  showing  the  title  of  the  land  to  be  in  the  OoTernment  of  the  United  States. 

2.  DBCLABATiONft— Title  whbn  not  Yv»TED,^HeU:  that  the  declarations  of  the 

assignee  of  the  contract,  to  the  parties  that  cut  the  wood,  that  *'  the  wood  is 
your  wood  to-day ;  it  ain't  my  wood,  it  is  your  wood,  and  I  will  buy  it  from  you 
when  it  is  put  into  Wolf  Creek,  or  in  the  main  river,"  did  not  vest  in  them  the 
title  of  the  wood  in  controversy.  % 

8.  Tax  Title— Certificates  of  Sale.— The  various  sections  of  the  Political  Code 
of  California,  relating  to  the  collection  of  taxes  by  the  Assessor  on  personal 
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property,  and  authorizing  a  seiiure  and  sale,  commented  on.  Held :  that  un- 
der the  facta  of  this  case,  the  courts  should  require  a  strict  construction  of,  and 
a  literal  compliance  with,  the  law. 

4.  Troybk — CoNTBRBiOK  OF  Perbonal  Prope&tt-  Damaoes. — ^Where  cord-wood 
was  wrongfully  conrerted  in  Alpine  County,  California,  by  parties  claiming  title 
thereto,  and  conveyed  to  Empire  City,  Nevada,  at  their  expense.  Held  (there 
being  nothing  to  warrant  special  or  exemplary  damages):  that  the  true  owner 
was  only  entitled  to  recover  full  compensation  for  the  value  of  the  property  at 
Alpine  County,  where  it  was  taken ;  and  that  such  compensation  would  be  the 
val».e  of  the  wood  at  the  time  of  its  conversion,  with  legal  interest  up  to  judg- 
ment. 

This  is  an  action  of  trover,  bronght  against  the  Carson 
Eiver  Wood  Company,  a  corporation,  to  recover  the  value 
of  1,862  cords  of  merchantable  pine  cord-wood,  which  plaint- 
iff alleges  was  wrongfully  converted  by  said  defendant,  on 
the  11th  day  of  September,  A.  D.  1876,  at  Empire  City,  in 
Ormsby  County,  Nevada. 

The  answer  of  the  Carson  River  Wood  Company,  after 
denying  the  plaintiff's  ownership  of  the  wood,  alleges  that 
one  D.  B.  Hawkins  was,  prior  to  the  commencement  of  this 
suit,  and  is  now,  the  owner  of  said  cord -wood;  that  on  the 
19th  day  of  July,  1876,  at  Alpine  County,  California,  said 
£>.  B.  Hawkins  and  one  S.  W.  Griffith,  then  being  the  own- 
ers of  the  wood,  delivered  the  same  into  the  possession  of 
the  Carson  Biver  Wood  Company,  as  their  agent  and  bailee, 
to  be  by  it  driven  and  transported  down  the  Carson  Biver  to 
Empire  City;  that  said  wood  was  so  driven  and  transported 
by  said  company,  and  is  now  held  by  it  as  the  agent  and 
bailee  of  the  said  D.  B.  Hawkins,  and  not  otherwise. 

D.  B.  Hawkins  subsequently  intervened  and  filed  an  an- 
swer, as  a  defendant  in  said  cause,  denying  plaintiff's  owner- 
ship of  said  wood,  and  asserting  ownership  and  possession 
in  himself. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a  judg- 
ment against  the  defendants  for  $1,334  and  costs. 

The  defendants  moved  the  court  for  a  new  trial,  which 
was  refused.  From  this  judgment  and  order  defendants  ap- 
peal. From  the  record  it  appears  that  one  Sol.  Simpson,  as 
a  part^of  the  first  part,  on  the  15th  day  of  May,  A.  D.  1875, 
entered  into  a  written  contract  with  one  Sam.  Dixon,  as  a 
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party  of  the  second  part,  the  terms  of  which  are  as  follows: 

"The  party  of  the  second  part  agrees  to  cut,  split,  bank, 
and  run  into  the  main  stream  of  what  is  known  as  Wolf 
Creek,  in  Alpine  County,  California,  3,000  cords  of  good 
merchantable  wood;  said  wood  to  be  cat  on  what  is  known 
as  the  Simpson  and  Ward  Banch,  on  said  Wolf  Creek;  *  * 
*  to  pile  the  wood  four  feet  and  two  inches  high,  *  *  *  and 
have  the  same  completed  on  or  before  the  first  day  of  June, 
A.  D.  1876.  The  party  of  the  first  part  agrees  to  pay  the 
party  of  the  second  part  $3  50  per  cord  for  each  and  every 
cord  delivered  as  aforesaid  in  payments  as  follows:  To  fur- 
nish the  said  second  party  with  tools,  provisions,  and  team 
necessary  for  use  in  cutting  said  wood;  also,  with  what  m6n- 
ey  the  party  of  the  first  part  may  deem  necessary  to  conduct 
the  business  to  the  best  interest  of  both  parties.  It  is  fur- 
ther agreed  that  no  money  shall  be  paid  until  after  Septem- 
ber 1,  1875,  and  the  balance  due  after  the  completion  of  this 
contract  to  be  paid  thirty  days  after  all  the  wood  is  out  of 
the  river  at  Empire  City,  Nevada." 

On  the  first  day  of  December,  A..D.  1875,  a  similar  con- 
tract was  made  between  Sol.  Simpson  and  O.  W.  Ward,  par- 
ties of  the  first  part,  and  Louis  Bertrand,  of  the  second  part, 
for  cutting,  splitting,  banking,  and  fluming  into  Wolf  Creek 
1,000  cords  of  wood,  more  or  less,  the  contract  to  be  com- 
pleted on  or  before  the  first  day  of  May,  A.  D.  1876;  the 
price  per  cord,  to  be  $3  25. 

In  this  contract  the  parties  of  the  first  part  **  further  agree 
to  pay  the  party  of  the  second  part  fifty  cents  per  cord  for 
flumiDg  200  cords  of  wood  left  out  of  wood  cut  by  St.  John 
and  Mayo,  and  owned  by  the  said  first  parties."  *  *  *  **  The 
parties  of  the  first  part  further  agree  to  pay  said  second  par- 
ty for  fluming  the  above  mentioned  200  cords  of  wood  as 
Boon  as  the  work  is  completed,  and  to  pay  $500  on  cutting 
after  the  wood  is  measured." 

Prior  to,  and  at  the  time  of  the  making  these  contracts, 
Sol.  Simpson  and  the  respondent  Ward  claimed  the  land 
upon  which  the  wood  was  cut,  and  upon  the  trial  much  testi- 
mony was  offered  tending  to  show  that  they  had  a  good  pos* 
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sessorj  title  to  the  timber  land  known  as  the  Simpson  and 
Ward  Banch,  and  that  they  had  purchased  the  land  known 
as  the  St.  John  Banch  from  St.  John,  who  claimed  to  have 
the  possessory  title  thereto. 

The  contract  made  with  Bertrand  did  not  specify  npon 
what  land  the  wood  was  to  be  cut,  but  nearly  all  of  it  was 
cnt  on  what  is  known  as  the  St.  John  Banch. 

Of  the  wood  in  controversy  in  this  suit  1,079  cords  were 
cut,  under  the  contract,  by  Dixon  on  the  Simpson  and  Ward 
Banch;  211  cords  belonged  to  Simpson  and  Ward  under 
their  purchase  from  St.  John;  the  balance  was  cut,  under 
the  contract,  by  Bertrand. 

On  the  30th  of  March,  A.  d.  1876,  upon  settlement  of  ac- 
counts with  Dixon,  it  was  ascertained  that  $5,316  80  had 
been  advanced  to  him  in  money,  provisions,  and  supplies. 

The  amount  of  the  wood  that  had  been  cut  by  Dixon  was 
two  thousand  two  hundred  and  seven  cords.  Of  that  amount 
three  hundred  and  eighty-nine  cords  had  been  delivered  to 
Sol.  Simpson.  After  deducting  the  contract  price  of  the 
three  hundred  and  eighty-nine  cords  and  the  sum  of  $514  50 
for  labor,  there  remained  a  balance  of  $3,340  80,  more  than 
sufficient  to  pay  for  the  value  of  the  one  thousand  and  seven- 
ty-nine cords  at  the  ranch  where  cut,  and  nearly  enough  to 
pay  the  contract  price  at  the  point  of  delivery.  The  amount 
advanced  by  Simpson  and  Ward  to  Bertrand  was  $1,018  23, 
being  oyer  two-thirds  of  the  value  of  the  wood  cut  by  him« 
At  the  time  of  this  accounting  the  contracts  were,  by  Simp- 
son and  Ward,  assigned  to  StadtmuUer  &  Co.,  of  Empire 
City.  The  assignments  were  made  ''for  value  received,"  and 
thereafter,  on  the  9th  day  of  September,  1876,  StadtmuUer 
&  Co.,  ''for  a  valuable  consideration,"  sold  and  transferred 
to  O.  W.  Ward,  respondent,  all  their  right,  title,  and  inter- 
est in  and  to  the  wood  in  controversy.  At  the  time  of  the 
assignments  of  the  contracts  to  StadhnuUer  <&  Co.,  Ward  in- 
formed Dixon  and  Bertrand  that  S.  &  Co.  would  run  the 
business  with  them,  and  it  appears  that  StadtmuUer  A  Co. 
(for  Ward)  then  advanced  in  money  and  supplies  the  sum  of 
$110.    Whether  the  assignments  to  StadtmuUer  &  Co.  were 
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made  as  security  for  any  advances  they  might  make  to  Dix- 
on and  Bertrand  does  not  definitely  appear  from  the  record; 
bat  the  facts  that  do  appear  warrant  the  conclusion,  claimed 
by  respondent's  counsel,  that  it  was  not  an  absolute  sale. 
Ward  testified  that  he  owned  the  contracts  between  the  30th 
of  March,  1876,  and  the  10th  of  September,  1876,  although , 
they  had  been  assigned  to  Stadtmuller  &  Co.  This  testi- 
mony is  not  denied;  but  it  does  not,  perhaps,  very  clearly 
appear  that  Dixon  or  Bertrand  had  any  notice  that  Ward 
was  the  real  owner,  and  therefore  in  determining  the  effect 
of  any  declaration  made  by  any  member  of  the  firm  of  Stadt- 
muller &  Co.  it  will,  by  us,  be  assumed  that  they  were  the 
real  owners  of  the  contracts  and  of  the  wood  in  controversy 
at  the  time  the  declarations  were  made. 

About  three  weeks  after  the  assignments  were  made  Dixon 
and  Bertrand  applied  to  Stadtmuller  &  Co.  for  more  sup- 
plies. Stadtmuller  informed  them  thai  he  had  ascertained 
that  the  matters  were  not  as  they  had  been  represented  and, 
for  that  reason,  he  would  not  have  anything  more  to  do  with 
the  business.  He  refused  to  make  any  further  advances,  and 
said  to  Dixon  and  Bertrand:  "The  wood  is  your  wood  to- 
day; it  ain't  my  wood,  it  is  your  wood,  and  I  can't  go  any 
further.  I  want  you  to  keep  the  wood  and  I  will,  buy  it  from 
you  when  it  is  put  into  Wolf  Creek,  or  in  the  main  river." 
After  this  conversation,  Dixon  applied  to  Ward  for  supplies^ 
and  was  told  that  he  had  better  go  up  the  river  and  wait. 
Ward  said:  '*!  don't  want  to  give  you  any  money;  If  I  do,  I 
will  have  to  raise  it  on  my  house;"  and  added:  "You  had 
better  go  and  see  Stadtmuller."  No  supplies  were  furnished 
after  this  conversation;  no  more  wood  was  cut,  and  no  at- 
tempt was  made  by  Dixon  or  Bertrand  to  get  the  wood  into 
Wolf  Creek,  or  into  the  Carson  Biver,  except  by  repeated 
efforts  to  obtain  further  supplies,  which^  they  claim,  was  nec- 
essary for  them  to  have  to  enable  them  to  comply  with  their 
contracts. 

Failing  to  get  any  further  supplies,  Dixon,  after  consult- 
ing with  S.  W.  Griffith,  County  Judge  of  Alpine  County,  on 
the  4th  of  May,  1876,  sold  and  delivered  the  wood  then  on 
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the  Simpson  and  Ward  Banch  to  L.  M.  Buel,  County  Clerk 
of  Alpine  County.  Buel  afterward  sold  the  same  to  D.  B. 
Hawkins.  Bertrand,  at  the  same  time,  sold  and  delivered 
the  wood  on  the  St.  John  Banch  to  S.  W.  Griffith.  Griffith 
afterward  sold  it  to  A.  M.  White,  and  White,  at  Griffith's 
suggestion,  afterward  conveyed  the  same  to  Hawkins. 

A  portion  of  the  wood  cut  under  the  Dixon  contract  was 
removed  from  the  Ward  and  Simpson  Banch  by  Buel  before 
he  sold  the  wood  to  Hawkins,  and  a  portion  of  it  was  re- 
moved by  Hawkins  after  he  purchased  it  from  Buel.  Haw- 
kins claimed  to  own  all  this  wood  at  the  time  it  was  delivered 
to  the  Carson  Biver  Wood  Company. 

The  wood  cut  under  the  Bertrand  contract  was  removed 
from  the  St.  John  Banch  by  Griffith,  and  was  not  conveyed 
to  Hawkins  until  after  it  arrived  at  Empire  City. 

The  expenses  for  fluming  the  wood  down  Wolf  Creek,  were 
paid,  or  agreed  to  be  paid  in  the  first  instance,  by  the  re- 
spective parties,  Buel,  Hawkins,  and  Griffith.  But  Hawkins, 
in  purchasing  the  wood,  assumed  all  the  expenses  incurred 
by  its  transportation. 

The  wood  situate  upon  the  respective  ranches  in  Alpine 
County,  California,  belonged  to  the  plaintiff  (and  his  prede- 
cessors in  interest).  It  was  there  wrongfully  converted  by 
the  defendant  Hawkins  (and  his  predecessors  in  interest). 
After  this  conversion  the  defendant  Hawkins  and  his  grantor, 
Griffith  (claiming  the  wood  as  their  own),  delivered  it  in  the 
Carson  Biver  to  the  defendant,  the  Carson  Biver  Wood 
Company,  as  their  bi^ilee.  The  Carson  Biver  Wood  Com- 
pany, as  a  bailee  for  Hawkins  and  Griffith,  transported  the 
wood  down  the  Carson  Biver  to  Empire  City,  where  the 
plaintiff  made  the  demand  for  the  wood. 

B.  M.  Clarke,  for  appellant. 
Ellis  &  King,  for  respondent. 

By  the  Court.     Hawley,  C.  J. 

1.  It  is  first  claimed  by  appellants  that  the  court  erred  in 
denying  certain  instructions,  asked  by  them,  to  the  effect 
that  the  boundaries  of  timber  lands  of  the  United  States 
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must  be  plainly  and  distinctly  marked  before  a  possessory 
title  thereto  can  be  obtained,  and  that  no  such  title  can  be 
acquired  uhder  the  possessory  laws  of  California. 

In  determining  this  question,  it  must  be  remembered  that 
the  title  to  the  land  is  not  in  controversy  in  this  action.  The 
question  whether  the  plaintiff  had  the  possessory  title  is,  in 
our  opinion,  immaterial..  The  fact  is  undisputed,  that  Simp- 
son and  Ward  claimed  to'  have  the  possessory  title;  that 
Dixon  and  Bertrand  entered  into  the  contracts,  agreeing  to 
cut  the  wood  for  them,  and  that  the  wood  was  cat  upon  said 
lands  under  these  contracts.  We  are  of  opinion  that  appel- 
lants could  not  defeat  a  recovery  of  the  wood,  by  plaintiff, 
by  showing  the  title  of  the  land  to  be  in  the  Government  of 
the  United  States,  unless  they  in  some  manner  connected 
themselves  with  the  Government  title.  ( Weymouth  vs.  Chi- 
cago and  Northioesiem  Railtoay  Company,  17  Wis.  560;  Hun- 
gerford  vs.  Bedford,  29  Wis.  345;  King  vs.  Orser,  4  Duer. 
431;  Carter  vs.  Bennett,  4  Fla.  355;  Cook  vs.  Patterson,  35 
Ala.  102.) 

2.  Did  the  declaration  of  StadtmuUer,  as  argued  by  appel- 
lants' counsel,  vest  tlie  title  to  the  wood  in  controversy  in 
Dixon  and  Bertrand  ? 

There  is  nothing  in  either  of  the  contracts  to  the  effect, 
that  if  Simpson,  in  the  one,  or  Ward  and  Simpson,  in  the 
other,  failed  to  comply  with  the  terms  of  the  contract,  the 
wood  cut  thereunder  should  belong  to  Dixon  or  Bertrand; 
nor  is  there  any  agreement  that  either  Dixon  or  Bertrand 
should  have  any  lien  upon  the  wood  to  secure  the  contract 
price.  The  testimony  fails  to  establish  an  abandonment  of 
the  contracts  upon  the  part  of  Simpson*  and  Ward.  More 
money,  provisions,  and  supplies  had  been  furnished  by  them 
than  the  contracts  called  for.  By  the  express  terms  of  the 
contract,  they  were  not  to  pay  for  the  wood  until  it  was  out 
of  the  river  at  Empire.  They  were  only  required  to  advance 
such  amounts  of  money  as  they  deemed  **  necessary  to  con- 
duct the  business  to  the  best  interest  of  both  parties,"  and 
there  is  no  positive  proof  that  they  did  not,  prior  to  the  as- 
signments, furnish  all  the  supplies  that  were  necessary  to  en- 
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able  Dixon  and  Bertrand  to  fallj  complete  the  contracts. 
But  even  if  we  shoald  admit,  for  the  sake  of  argument,  that 
the  declarations  of  StadtmuUer  amounted  to  an  abandon- 
ment, it  does  not  necessarily  follow  that  the  effect  of  the 
abandonmelit  was  to  vest  the  title  of  the  wood,  previonsly 
out  under  the  contracts,  in  Dixon  and  Bertrand.  How  could 
the  unexplained  and  singular  declaration,  and  expression  of 
opinion,  of  Stadtmuller,  vest  the  title  in  the  men  who  cut 
the  wood  ?  There  was  nothing  said  by  him  that  amounted 
to  a  sale;  nothing  that  amounted  to  a  gift;  no  delivery,  or 
transfer  of  possession;  nothing  but  the  mere  gratuitous  ex- 
pression of  an  opinion  that  the  wood  was  theirs,  and  that  he 
would  buy  it  from  them  when  they  put  it  into  Wolf  Creek  or 
into  the  Carson  Biver.  Whatever  might  be  the  effect  of  this 
statement  in  an  action  to  recover  damages  for  a  breach  of  the 
contracts,  it  seems  to  us  very  clear  that  it  did  not,  under  the 
proofs  in  this  case,  vest  the  title  to  the  wood  in  Dixon  and 
Bertrand.  It  therefore  necessarily  follows,  that  the  sale  by 
Dixon  and  Bertrand  conveyed  no  title  to  the  purchasers. 

It  is  contended,  that  inasmuch  as  Hawkins  and  his  prede- 
cessors in  interest  relied  upon  the  declarations  of  Stadt- 
muller that  the  wood  belonged  to  Dixon  and  Bertrand,  and 
were  thereby  induced  to  purchase  the  wood,  paying  full  value 
therefor,  and  expending  large  sums  of  money  thereon,  that 
Stadtmuller  and  his  assignee  are  estopped  from  asserting  any 
title  to  the  wood. 

It  is  evident  that  the  facts  relied  upon — if  they  had  been 
properly  pleaded — ^are  wholly  insufficient  to  constitute  an 
equitable  estoppel  in  pais. 

The  declarations  of  Stadtmuller  were  not  made  to  either 
Buel,  Griffith,  or  Hawkins,  and  they  can  not  claim  that  they 
were  induced  thereby  to  expend  aby  money  on  the  faith 
thereof.  If  they  had  applied  to  Stadtmuller  to  ascertain  the 
facts  in  regard  to  the  title  to  the  wood,  and  Stadtmuller  had 
informed  them  that  he  had  no  claim  upon  the  wood,  and  that 
the  title  thereto  was  in  Dixon  and  Bertrand,  then  some  of 
the  numerous  authorities  cited  by  appellants*  counsel  would 
have  been  applicable.    But  the  proofs  are  that  the  declara* 
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tions  were  made  to  Dixon  and  Bertrand,  who  knew  all  the 
facts  just  as  well  as  Stadtmuller.  They  knew  that  the  legal 
title  was  in  Stadtmuller;  that  his  remarks  were  made  with- 
out consideration,  and  did  not  amount  to  either  a  gift  or  sale 
of  the  wood  to  them,  and  did  not  authorize  them  to  sell  or 
convey  the  same  to  any  one.  (Ctimmings  vs.  Webster,  43  Me. 
192;  Lewis  vs.  CasOemcm,  27  Tex.  408.) 

8.  The  appellant,  Hawkins,  also  claims  the  wood  by  virtue 
<^  certain  tax  titles. 

Upon  the  trial,  the  court  excluded  the  certificates  of  sale, 
and  it  is  argued  that  this  action  of  the  court  was  erroneous. 

It  appears,  from  the  recitals  in  the  Assessor's  certificate  of 
sale  of  the  wood  on  the  Simpson  and  Ward  Banch,  that  the 
Assessor,  on  the  26th  day  of  May,  1876,  duly  listed  and  as- 
sessed to  L.  M.  Buel,  S.  Dixon,  F.  D.  Stadtmuller,  S.  Simp- 
son, and  O.  W.  Ward,  2,000  cords  of  wood  at  $2  50  per  cord, 
and  10,000  feet  of  lumber  at  $15  per  thousand;  that  the  As- 
sessor, on  the  said  26th  day  of  May,  advertised  the  property 
for  sale  by  posting  written  notices,  signed  by  him,  in  three 
public  places  in  Alpine  County;  that,  on  the  3d  day  of  June, 
1876,  the  Assessor  offered  at  public  auction  ''so  much  of 
said  property  as  would  be  sufficient  to  raise  said  sum  of 
money  so  doe  for  said  taxes;**  that  ''  D.  B.  Hawkins  bid  the 
smallest,  or  least  quantity,  of  said  personal  property,  and 
pay  said  taxes  and  costs,  to-wit :  $151  92  taxes  and  $1  51 
costs;  that  the  smallest  quantity  bid  or  offered  to  be  taken 
by  said  D.  B.  Hawkins,  and  pay  said  taxes  and  costs,  was 
the  whole  of  said  cord-wood;  that  the  whole  of  said  cord- 
wood  was  by"  the  Assessor  '' then  and  there  struck  off  and 
sold  to  said  D.  B.  Hawkins,  he  being  the  best  bidder  there- 
for." 

Similar  recitations  appear  in  the  certificate  of  sale  from 
the  Assessor  to  S.  W.  Griffith,  for  860  cords  of  wood  and 
5,180  feet  of  lumber  on  the  St.  John  Banch,  assessed  to  L. 
Bertrand,  S.  Simpson,  O.  W.  Ward,  and  F.  Stadtmuller. 
The  certificates  were  signed,  ''A.  M.  Grover,  Assessor  of 
Alpine  County;  Henry  H.  Merrill,  Deputy." 

Appellants  offered  testimony  to  prove  that  Grover  was  As- 
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sessor,  but  failed  to  make  any  proof  whatever  that  Merrill 
was  his  deputy,  or  that  the  signature  to  the  certificate  of  sale 
was  the  signature  of  the  officer  making  it.  These  facts  were 
essential,  in  order  to  giye  validity  to  the  certificates.  (Black- 
well  on  Tax  Titles,  92,  217;  BoUdbdd  vs.  Barnes,  3  Band. 
473.) 

In  California  it  has  been  held  that  the  Supreme  Court 
should  take  judicial  notice  of  the  fact  as  to  who  fills  the  va- 
rious county  offices  within  their  jurisdiction,  and  of  the  gen- 
uineness of  \S&ir  signatures.  ( Wetherbee  vs.  Dunn^  32  Cal. 
106.)  But  our  attention  has  not  been  called  to  any  author- 
ity, and  we  apprehend  none  can  be  found,  that  requires  the 
courts  of  one  State  to  take  judicial  notice  of  the  various 
county  officers  of  another  State,  or  the  genuineness  of  their 
signatures.  This  objection  was  of  itself  sufficient  to  justify 
the  ruling  of  the  court  in  excluding  the  certificates  of  sale. 

Other  objections  were  made  by  respondent,  which,  in  our 
opinion,  were  equally  well  founded. 

The  law  of  California  relating  to  the  collection  of  taxes  by 
the  Assessor  on  personal  property,  and  authorizing  a  seizure 
and  sale  where  the  owner  has  no  real  estate,  provides,  among 
other  things,  that  ''the  sale  must  be  at  public  auction,  and 
of  a  sufficient  amount  of  the  property  to  pay  the  taxes,  per-* 
centage,  and  costs."*    (2  Political  Cal.  Code,  3791.) 

''  3792.  The  sale  must  be  made  after  one  week's  notice  of 
the  time  and  place  thereof,  given  by  pubUcation  in  a  news- 
paper in  the  county,  or  by  posting  in  three  public  places.** 

*'3794:.  On  payment  of  the  price  bid  for  any  property 
sold,  the  delivery  thereof,  with  a  bill  of  sale,  vests  the  title 
in  the  purchaser." 

Appellants  failed  to  prove  that  these  provisions  of  the  law 
were  complied  with.  The  property  was  not  sold  at  "  public 
auction,**  in  the  manner  required  by  Section*3791.  There  is 
no  satisfactory  proof  that  it  was  necessary  to  sell  the  entire 
quantity  of  wood  in  order  to  pay  the  taxes,  and  we  are  of 
opinion  that  the  wood  ought  to  have  been  offered  for  sale  by 
the  cord,  and  only  so  much  sold  as  was  sufficient  to  pay  the 
taxes,   percentage,  and  costs.     (Cooley  on  Taxation,  344; 
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Blackwell  on  Tax  Titles,  286  to  289,  and  authorities  there 
cited.) 

Appellants*  counsel,  having  attempted,  but  failed  to  prove, 
that  the  notices  of  sale  were  posted  in  three  public  places, 
as  required  by  Section  3792,  contend  that  the  certificates  of 
sale  were  conclusive  evidence  of  the  facets  therein  recited. 
This  position  is  wholly  untenable. 

There  are  no  provisions  in  the  law  of  California — at  least 
none  that  were  offered  in  evidence — which  make  the  bill  of 
sale  of  personal  property  even  prima  facie  e^dence  of  the 
facts  recited  in  it.  The  law  does  not  specify — as  it  does  in 
regard  to  certificates  of  sale  given  by  the  ojficer  upon  the 
sale  of  real  property — what  shall  be  stated  in  the  bill  of  sale. 
.  Section  3786  relates  exclusively  to  sales  of  real  estate.  It  is 
not  made  applicable  to  sales  of  personal  property  made  by 
the  Assessor.     (See  Sec.  3822.) 

The  law  does  not  require  the  Assessor,  in  selling  personal 
property,  to  give  a  certificate  of  sale,  but  simply  provides, 
that,  upon  the  payment  of  the  purchase  money,  he  must  de- 
liver the  property  "with  a  bill  of  sale." 

It  is  evident,  that  if  the  court  had  permitted  the  certifi- 
cates of  sale  to  be  introduced  in  evidence,  the  jury  would 
have  been  compelled,  under  proper  instructions,  to  disre- 
gard them,  because  the  testimony,  in  several  particulars, 
failed  to  show  the  essential  facts  required  by  law  to  give 
them  any  validity. 

It  is  unnecessary  to  notice  the  various  other  objections 
made  by  respondent's  counsel  to  the  certificates  of  sale.  It 
is  sufficient  to  state  in  general  terms  that  the  fact  that  the 
property  was  levied  upon  and  advertised  for  sale  without  any 
effort  having  been  made  by  the  Assessor  to  notify  the  owners 
of  the  property,  and  that  property  assessed  at  over  15,000 
was  sold  for  1150,  shows  the  necessity  of  courts  enforcing  a 
strict  compliance  of  the  law.  In  cases  like  this,  where  the 
sales  were  made  ex  parte,  vnthout  any  regular  proceedings  in 
a  court  of  justice,  it  is  essential  that  each  and  every  of  the 
requirements  of  the  law  should  be  strictly  observed  by  the 
officer  exercising  this  summary  power.    The  bare  possibility 
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that  the  power  might  be  abased  by  the  officer,  and  that  in- 
justice might  be  done  to  the  owner,  ought  to  require  from 
the  courts  a  strict  construction  of  and  a  literal  compliance 
with  the  law. 

4-.  This  brings  us  to  the  most  important  question  involved 
in  this  case.  viz. :  Did  the  court  err  in  giving  the  fifth  in- 
struction asked  by  respondent's  counsel?  It  reads  as  fol- 
lows: ''If  the  jury  find  from  the  evidence  that  the  wood  in 
controversy  was  put  into  the  wood  -drive  of  the  said  defend- 
ant, the  Carson  Biver  Wood  Company,  at  A.lpine  County, 
State  of  California,  by  some  person  or  persons  having  the 
custody  or  possession  thereof,  not  the  owner  or  owners 
thereof,  the  possession  of  such  Carson  Biver  Wood  Com- 
pany of  said  wood  was  lawful  until  demand  made  by  the 
owner  or  owners,  and  it  was  not  until  after  demand  was 
made  on  them  by  the  owDer  or  owners  and  refusal  to  deliver 
it  up  that  any  conversion  took  place,  and  an  action  for  the 
recovery  of  the  property,  or  for  damages  for  its  conversion, 
would  lie  by  the  owner;  and  the  owner  of  the  property  is  en- 
titled to  recover  the  value  of  the  property  converted  at  the 
time  and  place  of  such  conversion." 

The  wood,  at  the  time  of  the  demand  upon,  and  refusal 
by,  the  Carson  Biver  Wood  Company,  was  out  of  the  river 
and  corded  up  at  Empire  City,  in  Ormsby  County,  in  this 
State,  and  was  then  and  there  worth  the  sum  of  seven  dollars 
per  cord  (the  value  found  by  the  jury).  The  Carson  Biver 
Wood  Company  did  not  claim  the  wood  as  its  property;  but 
when  the  written  demand  was  made  upon  it  to  deliver  the 
possession  to  Ward  it  refused  upon  the  ground:  ** That  the 
wood  thereby  claimed  by  O.  W.  Ward  is  also  claimed  by 
other  persons  or  parties."  The  proofs  show  that  the  corpo- 
ration was  a  mere  bailee  for  the  defendant  Hawkins  and  oth- 
ers, and  had  no  other  interest  in  the  wood  except  to  secure 
its  pay  for  services  in  driving  and  transporting  the  wood  to 
Empire  City.  Its  refusal  to  deliver  the  wood  under  such 
circumstances  did  not  amount  to  a  new  conversion.  Its  lia- 
bility was  not  fixed  or  determined  by  the  time  or  place  it 
came  into  possession  qf  the  property.  It  might  have  relieved 
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itself  from  all  liability  to  the  plaintiff  by  delivering  to  him 
the  wood  when  it  was  demanded;  but  by  the  act  of  refusal  it 
became  liable  to  the  same  extent  that  Hawkins  and  his  pre- 
decessors in  interest  were  liable  and  no  more. 

The  argument  of  respondent's  counsel  in  support  of  the 
instructions  given  by  the  conrt,  and  of  the  measure  of  dam- 
ages  found  by  the  jury,  is  based  upon  the  theory  that  a  de- 
mand was  necessary  and  that  the  demand  and  refusal,  as 
proven  in  this  case,  fixed  the  date  of  the  conversion  of  the 
property.  This  principle  is  often  applied  in  actions  against 
brokers  to  recover  the  value  of  mining  stocks,  etc.,  and  a  de- 
manA  and  refusal  are  sometimes  proven  in  other  cases  for 
the  purpose  of  showing  the  defendant's  possession  to  be 
wrongful.  But  the  proof  of  the  demand  and  refusal  is  only 
one  of  the  means  that  may  be  resorted  to  for  the  purpose  of 
establishing  the  fact  of  a  conversion.  When  there  has  been 
an  actual  conversion  no  demand  is  necessary  in  order  to  sus- 
tain the  action  of  trover.  {Carr  vs.  Hememoay^  Davies,  328; 
Earle  vs.  Van  Buren,  2  Halsted,  344;  Davison  vs.  Donalda, 
2  E.  D.  Smith,  121;  Siaie  vs.  PaUen,  49  Me.  383;  Hardy  vs. 
Keder,  56  Ills.  152.)  The  same  rule  prevails  in  actions  of 
replevin.     (Perkins  vs.  Bamea,  3  Nev.  557.) 

The  taking  of  the  wood  by  Hawkins,  and  his  predecessors 
in  interest,  under  the  unauthorized  sales,  with  the  intent  to 
convert  it  to  his  own  use,  amoi:pited  to  a  conversion,  and  the 
true  owner  of  the  wood  could  recover  its  value  in  an  action 
of  trover  without  making  any  demand,  notwithstanding  the 
fact  that  he  purchased  the  property,  in  good  faith,  believing 
the  title  to  be  valid.  (  Whitman  Ghld  and  Silver  Mining  Com- 
pany vs.  DriHe,  4  Nev.  494.) 

The  wood,  as  it  was  piled  upon  the  ranches  in  Alpine 
County,  belonged  to  the  plaintiff.  It  was  there  wrongfully 
converted  by  the  defendant  Hawkins,  and  his  predecessors  in 
interest.  That  was  the  place  where  the  plaintiff's  property 
was  taken  from  him,  and  we  think  he  would  be  fully  com- 
pensated for  his  loss  if  he  receives  the  full  value  of  his  prop- 
erty at  that  place,  with  legal  interest.  This  would  certainly 
be  giving  him  complete  indemnity  for  the  loss  he  sustained^ 
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which  is  the  real  object  of  the  action  of  trover.  (Boylan  vs. 
Huguet,  8  Nev.  358,  as  well  as  in  replevin,  where  the  proper- 
ty can  not  be  returned;  BucHey  vs.  Buckley ^  decided  at  the 
present  term,  and  authorities  there  cited.)  There  is  nothing 
in  this  case  calling  for  any  special  or  exemplary  damages, 
and  hence  the  true  measure  of  damages  which  tiie  plaintiff 
was  entitled  to  recover  was  the  value  of  the  wood  at  the  time 
of  the  conversion,  with  legal  interest  from  that  date  up  to 
judgment^.  (Boylan  vs  Suguet^  supra;  Weymouth  vs.  Chicago 
and  North-tvetftem  Railway  Company,  17  "Wis.  554;  Moody  vs. 
Whitney,  38  Me.  174;  Bourne  vs.  Ashley,  1  Lowell,  27;  Mn- 
Chester  vs.  Craig,  33  Mich.  207.) 

We  are  of  opinion  that  the  authorities  cited  by  respond- 
ent's counsel,  which  bold  that  the  measure  of  damages  should 
include  the  enhanced  value  of  the  property  merely  because 
the  owner  might,  in  an  action  of  replevin,  have  recovered  it 
in  specie,  are  not  supported  by  sound  reason,  nor  sustained 
by  the  weight  of  the  decided  cases;  and,  hence,  they  ought 
not  to  be  followed  by  this  court. 

The  judgment  of  the  District  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial>  unless  the  respondent  elects 
within  ten  days  after  the  filing  of  the  remittitur  herein  in  the 
District  Court,  to  have  the  judgment  modified  so  as  to  in- 
clude only  the  value  of  the  1,862  cords  of  wood  at  two  dol- 
lars per  oord,  that  being  the  admitted  value  of  the  wood 
where  the  conversion  took  place,  with  legal  interest  on  such 
value  from  the  time  of  the  conversion  of  the  wood  from  the 
ranches  in  Alpine  County,  California  (said  judgment  to  be 
for  gold  coin  of  the  United  States),  in  which  event  the  judg- 
ment as  thus  modified  will  be  affirmed.  Appellants  are  en- 
titled to  recover  their  costs  on  appeal. 


uittt  €»mt  ^m  MmmAt 


Vol.  2.  November  23,  1878.  No.  13, 


Current  Topics. 


Since  our  article  appeared  on  "Our  Insolvent  Laws" — 
broadly  su^esting  {heir  unconstitutionality — we  learn  of 
numerous  attacks  made  against  those  laws  in  different  por- 
tions of  the  State.  We  have  been  referred  to  several  State 
decisions  bearing  upon  the  question,  but  as  they  are  to  be 
used  in  future  argument  it  would  be  improper  to  discuss 
them  at  this  time.  We  will  give  them  to  subscribers,  how- 
ever,  at  the  earliest  moment  consistent  with  our  duty  to 
those  citing  them. 

Judge  Dyer,  of  the  United  States  District  C!ourt  for  the 
Eastern  District  of  Wisconsin,  decided  on  Tuesday  last,  in 
Lddesdorff  vs.  Flintj  that  the  United  States  statutes  relat- 
ing to  trade-marks  are  unconstitutional,  being  in  excess  of 
the  powers  delegated  to  the  Federal  Government,  and  that, 
therefore,  he  had  no  jurisdiction  of  action  between  citizens 
of  the  same  State  to  enjoin  the  infringement  of  a  trade- 
mark. The  Constitution  gives  Congress  the  power  to  reg- 
ulate commerce  among  the  States,  and  ^*  to  promote  the 
progress  of  science  and  useful  arts,  by  securing,  tor  limited 
times,  to  authors  and  inventors,  the  exclusive  righ^  to  their 
respective  writings  and  discoveries."  Judge  Dyer  held, 
that  the  protection  of  trade-marks  was  authorized  by  neith- 
er of  these  provisions,  nor  by  any  other  provision  of  the 
Constitution. 
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Supreme  Court  of  California. 

October  Term. 


[No.  6.047.] 

[Filed  October  31,  1878.J 
GEEGG,  Kespondbnt,  vs,  PEMBERTON,  Appellant. 

Affbaxt-Judomskt  Boll  ok  Afpbal  vmoM  Judombnt  ordbrino  Pduoiptobt 
Wbit  or  MuTDATB.'— On  an  appeml  from  a  final  judgment  ordering  a  peremp- 
tory writ  of  mandate,  the  peremptory  writ,  the  Sheriff's  retnm,  nor  an  acknowl- 
edgment of  aatiifaetion  indorsed  on  the  writ,  conetitate  a  portion  of  the  judg- 
ment roll,  and  oan  not  be  eonsidered;  nor  would  they  constitute  a  part  of  the 
record  on  the  appeal  from  an  order  denying  a  change  of  renue. 

PlACB  of  TBIAIy— MoTIOK  fob  ChABOE  BKCAU8B  OF  InTBBBST  OK  PABT  OF  JVDOB. 

—The  defendant's  affidavits  showed  that  the  Judge  of  the  court  before  whom  this 
action  was  pending  formerly  held  warrants  issued  upon  the  same  consideration 
as  those  iuToWed  in  this  action.  This  does  not  make  him  interested  in  the  last 
mentioned  warrants,  or  in  the  action  to  compel  their  payment. 
Pbactich-^udgmbkt  upok  thb  Plbadikos— Whek  Ebbob.— Where  an  answer 
to  an  alternate  writ  of  mandate  states  seyeral  facts  as  defenses  to  the  action,  it 
is  error  to  order  judgment  for  the  plaintiff  until  the  issues  presented  by  the 
answer  are  disposed  of. 

Appeal  from  the  Sixteenth  District  Conrt,  Eem  County. 

The  plaintiff  made  application  for  writ  of  mandate,  ayer- 
ring  that  he  presented  a  county  warrant  for  payment  to  the 
defendant,  who  was  the  County  Treasurer,  and  that  there 
was  sufBlcient  money  in  the  hands  of  said  defendant  to  pay 
said  warrant,  but  he  refused  to  pay  the  same,  and  therefore 
he  is  entitled  to  an  alternate  writ  of  mandate  compelling  said 
Treasurer  to  pay  said  warrant  or  show  cause. 

The  defendant  made  demand  for  change  of  place  of  trial 
on  the  ^ound  that  the  District  Judge  before  whom  the  case 
was  pending  was  interested  in  said  action.  Affidayits  were 
offered  in  support  of  the  demand,  showing  that  the  said 
Judge  held  and  was  interested  in  warrants  similar  to  the  one 
presented  in  this  cause.  The  defendant's  answer  stated  sev- 
eral facts  as  defenses.  But  the  court  denied  the  motion  for 
change  of  venue  on  the  ground  that  he  had  no  interest  in  the 
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warrant  presented  for  payment,  and  npon  plaintiff's  motion 
rendered  judgment  awarding  a  peremptory  writ  of  mandate 
npon  the  pleadings. 

The  defendant  paid  said  warrant  in  obedience  to  the  per- 
emptory writ.  Defendant  appealed  from  the  order  denying 
a  change  of  yenne,  and  from  the  judgment. 

Stetson  &  Houghton  and  Geo.  E.  Otis,  for  appellant. 
B.  E.  Arick,  for  respondent. 

Peb  Curum. 

The  defendant  appealed  from  the  order  refusing  to  change 
the  place  of  trial,  and  from  the  final  judgment,  ordering  a 
peremptory  writ  of  mandate  to  be  issued.  The  plaintiff  con- 
tends that  an  appeal  will  not  lie  because  the  judgment  was 
satisfied — that  is  to  say,  that  the  defendant  had  obeyed  the 
peremptory  mandate.  For  proof  of  that  fact,  he  relies  upon 
the  peremptory  writ,  the  Sheriff's  return  of  service,  and  the 
plaintiff's  acknowledgment  of  satisfaction  of  the  writ,  by 
means  of  the  payment  of  the  warrants  indorsed  upon  the 
writ.  But  neither  the  writ,  the  return,  nor  the  plaintiff's  in- 
dorsement constitutes  a  portion  of  the  judgment  roll,  and, 
therefore,  can  not  be  considered  on  an  appeal  from  the 
judgment.  They  clearly  do  not  constitute  a  part  of  the  rec- 
ord on  the  appeal  from  the  order  refusing  to  change  the 
pl€tce  of  trial. 

We  are  not  to  be  understood  as  holding  that  if  those  pa- 
pers had  been  presented  on  a  motion  to  dismiss  the  appeals, 
or  some  other  proper  proceeding,  the  defendant's  right  of 
appeal  would  be  deemed  to  have  been  waived  or  cut  off  by 
his  obedience  of  the  peremptory  writ. 

With  respect  to  the  motion  for  a  change  of  the  place  of 
trial,  it  is  sufficient  to  say  that  the  defendant's  affidavits  do 
not  show  that  the  Judge  who  tried  the  action  was  interested 
therein.  The  fact  that  he  had  formerly  held  warrants  issued 
npon  the  same  consideration  as  those  involved  in  the  action, 
does  not  make  him  interested  in  the  last  mentioned  warrants, 
or  in  the  action  to  compel  their  payment. 

The  plaintiff  moved  for,  and  the  court  gave  judgment  for 
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tbe  plaintiff  upon  the  pleadings.     The  answer  stated  several  ' 

facts  as  defenses  to  the  action;  among  others,  that  John  M. 
Brite,  one  of  the  two  who  voted  for  the  purchase  by  the 
county  of  the  toll  roads,  was  not  then  a  supervisor  of  that 
county;  also,  that  no  commissioners  were  appointed  to  ap- 
praise the  value  of  the  old  Baker  grade  toll  road — one  of  the 
two  roads  mentioned  in  the  resolution.     It  is  unnecessary  to  | 

examine  the  answer  further  at  this  time.  It  was  error  to  or- 
der judgment  for  the  plaintiff  until  the  issues  presented  by 
the  answer  had  been  disposed  of. 

Order  refusing  to  change  place  of  trial  affirmed.  Judg- 
ment reversed,  and  cause  remanded  for  a  new  trial. 

OONCUBBING  OPINION. 

I  concur  in  the  judgment  of  reversal,  and  in  the  opinion, 
except  in  so  far  as  it  holds  that  the  Judge  was  not  disquali- 
fied on  the  facts  stated  in  the  affidavits.  On  that  point  I 
dissent.  Cbockett,  J. 


[No.  6,049.] 

[Filed  October  31,  1878.] 
BURKE  vs.  PEMBERTON. 

Per  Curiam. 

Upon  the  authority  of  Gregg  vs.  Pemberton,  No.  6047,  or- 
der refusing  to  change  the  place  of  trial  affirmed,  and  judg- 
ment reversed  and  cause  remanded  for  a  new  trial. 


[No.  6,072.] 

[Filed  October  31,  1878.] 
PEOPLE  vs.  WEIL.  ' 

P&AOTICB— JCDOMBirr  BT  DBFAULT-^WbEF  CAH  hot  BB  BiTTB&BD  BT  THE  ClBRX. 

-—la  an  action  for  tbe  reeorery  of  a  district  school  tax,  the  snmmons  niu«t  con- 
tain  a  notice:  "unless  the  defendant  appears  and  answers,  the  plaintiff  will 
apply  to  the  court  for  the  relief  demanded."  The  clerk  U  not  authorised  to 
enter  a  default  in  such  an  action.    His  authority  is  confined  to  actions  upon 
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contracts  for  the  recovery  of  money  or  damages;  in  all  other  eases  application 
for  judgment  must  be  made  to  the  court. 

Feb  Cttbiam. 

Thi8  action  was  brought  under  the  provisions  of  Section 
1847  of  the  Political  Code,  for  the  recovery  of  a  district 
school  tax.  Judgment  by  default  was  entered  by  the  clerk. 
The  summons  notified  the  defendant  that  if  he  failed  to  ap- 
pear and  answer  the  complaint,  the  plaintiff  '^will  take 
judgment  against  you  by  default  for  the  above  named  sum 
and  accruing  costs." 

It  is  provided  by  Section  1852  of  the  Political  Code,  that 
"  the  law  regulating  proceedings  in*  civil  cases  in  the  courts 
of  justice  in  this  State,  so  &r  as  the  same  are  not  inconsist- 
ent with  the  provisions  of  this  article,  is  hereby  made  ap- 
plicable to  proceedings  under  this  article."  That  article 
does  not  contain  any  provisions  prescribing  the  form  of  the 
summons,  where  the  suit  is  against  the  person  indebted  for 
the  tax,  and  therefore  it  must  conform  to  the  pro\dsions  of 
the  Code  of  Civil  Procedure.  Section  407  of  that  Code 
provides,  that  in  an  action  other  than  an  action  arising  on 
contract  for  the  recovery  of  money  or  damages  only,  the 
summons  must  contain  a  ^'  notice  unless  the  defendant  ap- 
pears and  answers,  the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint."  The  publication  of 
the  summons  which  omitted  the  above  notice  did  not  au- 
thorize the  clerk  to  enter  the  default  of  the  defendant.  The 
clerk  is  authorized  by  Section  685,  C.  C.  P.,  to  enter  judg- 
ment by  default  only  in  *'  an  action  upon  contract  for  the 
recovery  of  money  or  damages  only."  In  other  cases,  ap- 
plication for  judgment  must  be  made  to  the  court. 

Judgment  reversed  and  cause  remanded. 
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[No.  10.964.J 

[FUed  October  17,  1878.] 
PEOPLE  ys.  FINE. 

CuKnrAL  Liw— Intbnt— Lbrsbk  Otfensbs.— Where  one  b  indicted  for  an  m- 
sault  to  commit  murder,  the  intent  with  which  the  ueault  was  committed  is  a 
material  issue  of  fact,  to  be  determined  by  the  jury ;  and  if  the  assault  was 
committed  with  intent  to  do  some  lesser  offense  included  in  the  greater  one 
charged  in  the  iadictment,  the  jury  may  convict  the  accused  of  the  lesser  of- 
fense. It  is  error  to  instruct  the  jury  that  they  must  convict  him  of  the  offense 
charged  in  the  indictment. 

Sufficient  facts  appear  in  the  opinion. 

Per  Curiam. 

The  intention  with  which  the  assault  was  committed  was  a 
material  issue  of  fact,  to  be  determined  by  the  jury ; 
and  if  the  assault  was  committed,  not  with  the  intent  to 
commit  murder,  as  charged  in  the  indictment,  but  to  do 
great  bodily  harm,  or  some  lesser  offense,  included  in  the 
greater  one  charged  in  the  indictment,  the  jury  might  have 
convicted  the  accused  of  the  lesser  offense.  But  the  court 
instructed  the  jury,  that  if  they  found  a  verdict  of  guilty, 
they  must  convict  him  of  the  offense  charged  in  the  indict- 
ment.   This  was  error. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 


The  Supreme  Court  of  the  United  States  recently  ren- 
dered a  decision  declaring  the  law  of  Pennsylvania,  impos- 
ing a  tax  upon  auctioneers  for  selling  imported  goods  by 
the  package  on  account  of  importers,  to  be  unconstitutional, 
as  laying  a  tax  upon  imports  and  regulating  commerce, 
which  is  forbidden  by  the  Constitution  of  the  United  States. 
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In  the  Circuit  Court  of  the  Tlnited  States, 

In  akd  fob  the  Distbiot  of  Caufobnu. 


RICHAim  P.  KNOX  ET  AL. 

vs. 
The  GEEAT  WESTEBN  QUICKSILVER  MININQ  CO. 

1.  Fatsvts— Profits  Rbcotbeablb  in  Equity.— In  a  snit  in  equity  for  the  in- 

fringement of  a  patent  by  the  use  of  the  patented  iuTention,  the  patentee  ie  en- 
titled to  recover  the  profits  resulting  to  the  iufringer  from  the  use  of  the  inyen- 
tion. 

2.  8axb<— R'>TALTT.— In  8uch  case,  the  patentee  ie  not  limited  in  his  recoTery  in 

equity  to  the  amount  of  the  royalty  established  by  him  for  the  nse  of  his  inven- 
tion. 

3.  Peofits  Dbfived.— The  profits,  which  the  patentee  is  entitled  to  recover  in  equity 

from  the  infringer  by  use  of  the  patented  invention,  are  not  the  profits  of  the 
business,  but  the  value  of  the  advantages  derived  by  the  infringer  from  ti  e  uee 
of  the  invention  over  what  he  would  have  by  the  use  of  other  machines  then 
known  and  open  to  the  public,  and  adequate  to  produce  an  equally  beneficial 
result. 

4.  Samb.— >The  (act  that  the  general  result  of  the  business  is  vnprofitable,  does  not 

affeet  the  recovery.  The  question  is,  what  advantage  in  the  reduction  of  cost, 
etc.,  has  been  derived  from  the  u^e  of  the  invention  ? 

tf.  AccorNT  ExTBNDS  TO  TiME  OF  TAKING.*  The  account  should  be  extended  to 
the  time  of  the  taking,  including  the  profiu  resulting  from  the  use  of  the  in- 
vention, whether  by  means  of  the  particular  machine  in  use  at  the  time  of  the 
eommencement  of  the  suit,  or  of  others  subsequently  constructed  and  used. 

6.  brTENTioN  CoMPABED  WITH  EXISTING  MACHINES.— For  the  purposes  of  an  ac- 
count of  profits,  the  comparison  of  the  invention  t-hould  be  made  with  other 
machines  in  existence,  or  known,  and  open  to  public  use  at  the  time  of  the  in- 
fringement complained  of,  and  not  with  machines  subsequently  invented,  or  for 
the  first  time  constructed  or  known,  or  machines  not  open  to  public  use. 

7*  Evasion— Change  of  Location  of  Part.— ▲  change  of  location  of  a  part  in  a 
patented  combination,  where  there  is  no  new  function  performed  by  the  changed 
member  in  its  new  location,  will  not  evade  a  patent. 

SAWTEBy  Circuit  Judge. 

To  discuss  all  that  is  said  by  counsel  in  support  of  the  ex- 
ceptions to  the  Master's  report,  would  be  to  re-examine  the 
questions  tried  and  determined  in  the  action  at  law  now  in 
die  Supreme  Court  on  writ  of  error,  and  again  considered 
on  the  original  hearing  of  this  case. 

1.  It  is  earnestly  urged  that  the  Master  adopted  an 
erroneous  principle  in  estimating  the  profits,   which  the 
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complainant  is  entitled  to  recoTer;  that  it  being  shown 
that  complainant  had  established  a  royalty  of  16,000  for 
each  furnace  of  twenty  tons  capacity  for  the  use  of  his 
inyention,  the  amount  of  the  royalty  is  the  utmost  limit 
of  the  amount  he  is  entitled  to  recover  in  equity,  as 
well  as  at  law.  But  the  statute,  and  the  rule  establish- 
ed by  the  decisions  of  the  Supreme  Court,  are  otherwise. 
The  statute  provides  that,  ''upon  a  decree  being  rendered  in 
any  such  case  for  an  infringement,  the  complainant  shall  be 
entitled  to  recover,  in  addUion  io  the  profits  to  be  accoutited/or 
by  the  defendant,  the  damages  the  complainant  has  sustain- 
ed." (Bev.  St.  Sec.  4921.)  This  is  an  express  statutory  rec^ 
ognition  of  the  different  measures  of  recovery  in  suits  in 
equity  and  actions  at  law;  and  it  not  only  expressly  author- 
izes Uie  recovery  in  equity  of  the  profits  resulting  from  the 
use  of  the  invention,  but  in  addition  thereto  the  damages 
which  the  complainant  would  be  entitled  to  recover  at  law; 
and  the  latter,  in  the  discretion  of  the  court,  may  also  be 
trebled.  The  established  royalty  might  be  the  measure  of  the 
mere  damages,  but  it  constitutes  no  element  affecting  the  pro- 
fits derived  by  the  defendant  from  the  use  of  the  invention  un- 
less it  is  paid,  and  if  paid  there  would  be  no  occasion  for  an 
account.  In  Packet  Co.  vs.  Sickles  the  Supreme  Court  rec- 
ognizes the  right  to  recover  profits  made  by  the  use  of  th^ 
invention,  where  it  is  said  that  ''the  rule  in  suits  of  equiiy 
of  ascertaining  by  a  reference  to  a  Master  the  profits  which 
the  defendant  has  made  by  the  use  of  the  plaintiff's  inven- 
tion," stands  upon  the  principle  "of  converting  the  infringer 
into  a  trustee  for  the  patentee,  as  regards  the  profits  thus 
made."  (19  Wall.  617;  see,  also,  BurcM  vs.  Denig,  2  Ot- 
to, 720;  Cowing  vs.  Bumsey,  4  Fisher,  277;  Vaughan  vs.  (7. 
P.  B.  B.  Co.,  4  Saw.  282.)  In  Moiory  vs.  Whitney  {U  Wall. 
651),  the  court  say  upon  this  subject:  "The  question  to  be 
determined  in  this  case  is,  what  advantage  did  the  defendant 
derive  from  using  the  complainant's  invention  over  what  he 
had  in  using  other  processes  then  open  to  the  public,  and 
adequate  to  enable  him  to  obtain  an  equally  beneficial  re- 
sult?  The  fruits  of  that  advantage  are  his  .profits.    They  are 
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all  the  benefits  he  deriyed  from  the  existence  of  Whitney's 
invention.  *  *  *  The  inquiry  then  is,  what  was  the  advan- 
tage  in  cost,  in  skill  required,  in  convenience  of  operation, 
or  marketability  in  bringing  car  wheels  by  Whitney's  pro- 
cess from  the  condition  in  which  they  are  when  taken  hot 
from  the  moulds,  to  a  perfected  state,  over  bringing  them  to 
the  same  state  by  those  other  processes,  and  thus  rendering 
them  equally  fit  for  the  same  service.  Thai  advantage  is  the 
measure  of  profits." 

2.  But  it  is  urged  that  the  evidence  does  not  show  that  de- 
fendant made  any  profits,  and  that  the  Master  erred  in  find- 
ing as  profits  the  difference  in  the  cost  of  reduction  of  ores 
between  the  infringing  furnace  and  other  furnaces  open  to 
public  use,  when  it  does  not  appear  that  that  amount  of 
profits,  or  indeed  any  profits,  resulted  from  working  the 
mine.  The  Supreme  Court  answer  this  objection  by  saying, 
in  substance,  that  it  is  not  the  profits  of  the  business  as  a  busi- 
ness that  is  to  be  considered;  but  the  advantage  derived  to 
the  infringer  in  the  diminished  cost,  etc.,  of  carrying  on  the 
business  by  the  use  of  the  invention.  Thus,  in  the  Cawood 
Patent  case  (4  Otto,  710),  the  Supreme  Court  say  upon  this 
point:  ''It  has  been  argued  that  it  would  have  been  better 
for  these  defendants  if,  instead  of  repairing  the  crushed  and 
exfoliated  ends  of  the  rails,  they  had  cut  off  the  ends  and 
relaid  the  sound  parts,  or  had  caused  the  rails  to  be  re- 
rolled.  Experience,  it  is  said,  has  proved  that  repairing 
worn-out  ends  of  rails  is  not  true  economy,  and,  hence,  it  is 
inferred  that  defendants  have  derived  no  profits  from  the  use 
of  the  plaintiff's  invention.  The  argument  is  plausible;  but 
it  is  unsound.  Assuming  that  experience  has  demonstrated 
what  is  claimed,  the  defendants  undertook  to  repair  their  in- 
jured rails.  They  had  the  choice  of  repairing  them  on  the  com- 
mon anvil,  or  on  the  complainant's  machine.  By  selecting 
the  latter  they  saved  a  large  part  of  what  they  must  have  ex- 
pended in  the  use  of  the  former.  To  that  extent  they  had  a 
positive  advantage  growing  out  of  their  invasion  of  the  com- 
plainant's patent.  If  their  general  business  was  unprofitable, 
it  was  the  less  so  in  consequence  of  their  use  of  the  plaint- 
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iff's  property.  They  gained,  therefore,  to  the  extent  that 
they  sayed  themselves  from  loss.  In  settling  an  account  be- 
tween a  patentee  and  an  infringer  of  the  patent,  the  question 
is  not  what  profits  the  latter  has  made  in  his  business,  or 
from  his  manner  of  conducting  it,  but  what  advantage  has 
he  derived  from  his  use  of  the  patented  invention?" 

And,  again,  in  the  recent  case  of  Mevs  vs.  Ciyiwver  (11  Off. 
Gaz.  1112,  not  yet  reported  in  Otto),  the  Supreme  Court 
say:  "  The  only  errors  assigned  in  this  case  are  to  the  con- 
firmation of  the  Master's  report,  and  they  relate  to  the  as- 
certainment of  the  profits,  which  the  defendant  had  made  by 
his  unauthorized  use  of  the  plaintiff's  invention;  that  the 
machine  employed  by  the  defendant  in  splitting  wood  was 
an  infringement  of  the  plaintiff's  patent,  is  established  by 
the  decree,  which  sent  the  case  to  the  Master,  and  no  com- 
plaint is  made  of  that;  but  it  is  contended  that  the  Master 
erred  in  reporting  that  there  was  saved  to  the  defendant  sev- 
enty-five cents  per  cord  in  the  wood  split  by  him,  and  made 
into  bundles.  In  the  ascertainment  of  profits  made  by  an 
infringer  of  a  patented  invention,  the  rtde  is  a  plain  arte.  The 
profits  are  not  all  he  made  in  the  business  in  which  he  used 
the  invention,  but  they  are  the  vxyrth  of  the  advantage  he  ob- 
tained hy  such  use;  or,  in  other  worda^  they  are  the  fruits  of 
that  advantage,  (Motary  vs.  Whitney^  14  Wall.  651.)  We  are 
not  convinced  that  the  rule  declared  in  that  case  was  not  fol- 
lowed in  this.  The  patented  invention  infringed  by  the  de- 
fendant was  a  new  and  improved  machine  for  splitting  kind- 
ling wood,  and  a  distinguishing  feature  of  it— perhaps  the 
principal  feature — was  a  device  for  the  automatic  feeding  of 
the  wood  to  the  reciprocating  splitting  knives,  or  cutters,  by 
a  movable  platform,  or  apron,  carried  forward  by  an  endless 
chain.  That  device  the  defendant  used,  though  it  is  said  he 
used  it  in  another  machine,  known  as  Green's.  The  evi- 
dence is  full  and  uncontradicted,  that  an  advantage  is  gained 
in  splitting  kindling  wood  by  a  machine  with  that  device  of 
at  least  seventy-five  cents  a  cord  over  splitting  it  by  hand,  orwiik^ 
out  that  device.  It  was  in  harmonv  with  this  evidence  that 
the  Master  reported,  and  the  court  decreed.    It  is  urged. 
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howoTeTy  that  the  Green  machine^  in  which  the  defendant 
used  the  plaintiff's  invention,  was  old  and  defective,  and 
thai  no  profits  were  adually  received  from  such  an 
use.  But  if  such  be  the/act^  if  the  defendant  was  a  loser  by 
sfdiUing  loood  with  the  Oreen  machine,  his  loss  vms  less  (o  the  ex- 
»  tent  of  seventy-Jive  cents  on  each  cord  split  than  it  ivould  have 
been  had  he  not  used  the  patented  invention.  Such  a  result  was 
equivalent  to  t  n  equal  gain,  and  it  was  rightly  estimated  as  a 
part  of  the  profits  for  which  the  infringer  was  responsible,'^ 

It  can  scarcely  be  supposed  that  the  defendant  in  this  case 
has  gone  on  for  more  than  three  years  at  a  loss,  reducing  ores 
to  the  extent  of  about  a  hundred  thousand  tons,  the  reduc- 
tion of  which  required  the  erection  and  use  of  two  new  fur- 
naces of  the  same  kind,  in  the  face  of  and  pending  this  litiga- 
tion, and  at  the  risk  of  being  mulcted  in  large  damages  if 
finally  unsuccessful  in  the  litigation.  But  however  this  may 
be,  the  cases  cited  authoritatively  dispose  of  this  exception, 
and  foreclose  further  discussion  upon  the  point  in  this  court. 

3.  Another  exception  is,  that  the  Master  should  have  lim- 
ited his  accounting  to  the  one  furnace  which  had  been  con- 
structed prior  to  the  commencement  of  this  suit,  and  not  ex- 
tended it  to  the  two  furnaces  erected  and  used  at  the  same 
mine  pending  the  suit;  that  as  to  the  latter  the  causes  of  ac- 
tion had  not  arisen,  and  they  are  not  involved  in  this  account- 
ing. The  suit  is  for  an  infringement  of  complainants'  patent 
by  the  use  of  his  invention.  It  is  not  a  matter  of  any  moment 
by  what  particular  machine  defendant  accomplished  the  in- 
fringement. He  was  infringing  at  the  commencement  of  the 
suit,  which  is  to  obtain  an  account  of  profits  resulting  from 
the  infringement,  and  an  injunction  against  further  infringe- 
ment. 

Defendant  continued  the  infringement  by  using  the  same 
furnace  then  in  use.  and  by  oonstrncting  and  using  others  at 
the  same  mine.  The  profits  resulting  from  the  infringement 
in  the  use  of  the  invention  are  sought  to  be  recovered.  The 
Supreme  Court  have  held,  that  the  accounting  should  be 
continued  down  to  the  time  of  taking  the  account;  and  if  so, 
I  see  no  reason  why  it  should  not  cover  the  profits  of  the 
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entire  infringement  by  use  of  the  invention,  by  whatever 
machine  effected,  as  well  as  the  profits  resulting  from  the 
use  of  the  partiAlar  machine  used  at  the  time  of  the  com^ 
mencement  of  the  suit.  If  the  infringement  is  by  the 
manufacture  and  sale  of  the  invention,  the  accounting 
must  necessarily  expend  to  all  sales  to  the  time  of  the  ac-  * 
counting,  or  the  accounting  must  stop  at  the  commencement 
of  the  action;  for  the  same  machine  can  not  well  be  made 
and  sold  before  the  bringing  of  the  suit,  and  again  after  its 
commencement.  I  can  perceive  no  reason  for  applying  a 
different  rule  in  the  case  of  the  use  of  an  invention  from  that 
applicable  to  its  manufacture  and  sale.  Besides,  an  injunc- 
tion would  certainly  not  be  limited  to  the  machine  in  use 
before,  or  at  the  time  of,  the  institution  of  the  suit.  I  think 
the  accounting  properly  embraced  all  the  machines  contain- 
ing the  invention  used  by  defendant  at  its  mine  down  to  the 
time  of  the  accounting. 

4.  Assuming  what  is  called  the  Modified  Green  Furnace — 
the  last  one  erected  by  defendant — ^not  to  be  an  infringement, 
it  is  claimed  that  this  furnace  was  open  to  public  use,  and  is 
equal  to  or  better  than  complainants*;  and  that  the  compari- 
son for  the  purpose  of  ascertaining  the  profits  should  have 
been  made  with  this  furnace.  But  this  furnace  was  not  in 
existence  during  a  large  portion  of  the  time  covered  by  the 
accounting.  If  not  an  infringement,  it  is  the  first  furnace  of 
the  kind  ever  constructed.  It  was  built  pending  this  suit, 
long  after  its  commencement,  and  long  after  the  judgment  at 
law,  and,  doubtless,  with  the  careful  purpose  of  evading  com'> 
plainants'  patent.  It  is  possible  that  somebody  may  yet 
invent  a  furnace  far  superior  to  any  now  in  use:  If  such 
should  be  the  case,  before  this  accounting  is  finally  settled, 
would  it  be  pretended  that  the  comparison  should  be  made 
with  such  furnace  because  at  the  time  of  the  infringement 
complained  of  that  furnace  was /not  invented  or  patented, 
and,  therefore,  was  open  to  public  use,  if  the  defendant  or 
others  had  only  known  enough  to  make  one  of  the  kind  ?  Such 
a  claim  would  be  simply  preposterous.  The  comparison 
.must  be  with  machines,  at  the  time  of  the  infringement,  both 
known  and  open  to  public  use. 
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5.  Another  exception  is,  to  the  allowance  by  the  Master 
in  the  accounting  of  the  profits  resulting  from  the  use  of  the 
Modified  Green  Furnace,  which,  it  is  claimed,  is  not  an  in- 
fringement of  complainants'  patent. 

This  furnace  was  constructed  April  10,  1877 — after  the 
trial  and  judgment  in  the  action  at  law —  and  doubtless,  as 
before  remarked,  with  a  view  to  avoiding  the  future  conse- 
quences of  the  judgment  in  that  action.  It  is  the  only  fur- 
nace referred  to  by  defendant's  counsel  not  before  the  jury 
on  the  trial  of  that  action.  As  it  was  not  passed  upon  by 
the  jury,  it  is  necessaiy  to  inquire  whether  it  is  an  infringe- 
ment. 

The  jury  found  the  original  Green  furnace  to  be  an  in- 
fringement, and  the  verdict  settles  the  point  as  to  that  fur- 
nace, so  long  as  the  judgment  in  the  action  at  law  stands.  If 
the  original  Green  furnace  is  an  infringement,  no  proposition 
can  be  plainer,  to  my  mind,  than  that  the  modified  Green 
furnace  is  equally  so.  The  modification  consists  in  so  re- 
ducing the  height  of  the  furnace  above  the  fire-places  that 
the  top  will  be  at  the  proper  distance  above  the  fires  for  the 
exit  flues  to  admit  of  the  fumes  being  maintained  at  a  tem- 
perature sufficiently  high  to  pass  out  before  condensation 
— that  is  to  say,  at  the  same  or  about  the  same  height  above 
the  fires  at  which  the  exit  flues  in  the  original  Green  furnace 
passed  out  at  the  side  of  the  furnace — then  inserting  the  exit 
tubes  in  the  centre  of  the  top,  so  that  the  fumes  shall  pass 
out  at  the  top  instead  of  the  side,  as  in  the  original — there 
being  two  fire-places  on  each  side  of  the  modified  furnace  in 
the  same  positions  as  in  the  original.  It  is  earnestly  insisted 
by  defendant's  counsel,  that  by  this  location  and  arrange- 
ment of  the  flues  the  heat  from  the  fires  is  not  drawn  across 
the  furnaces  as  in  the  complainants',  and  in  the  original 
Green  furnace — one  of  the  objects  to  be  accomplished  by 
locating  the  exit  flues  in  the  side  opposite  the  fire-places — 
and  that,  therefore,  one  important  element  in  the  complain- 
ants' combination  and  improvement  is  wanting.  But  it  is 
perfectly  plain  to  be  seen,  that  the  the  heat  is  drawn  across 
by  this  arrangement  substantially,  and  even  precisely,  as  in 
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the  original.  The  heat  from  the  fire-places  on  one  side  is 
drawn  to  the  centre,  and  from  the  opposite  side  to  the  same 
point,  where  the  heat  from  the  fires  on  the  opposite  sides 
unites  and  passes  ont  through  the  flues,  the  two  operating  to- 
gether and  drawing  the  heat  entirely  across  the  furnace,  heat- 
ing all  the  ore  uniformly.  Or  look  at  the  modified  furnace  in 
another  aspect.  Pass  a  solid  plane  of  the  full  width  of  the 
furnace  down  through  the  centre  of  the  flues  to  the  bottom 
of  the  furnace,  leaving  half  of  the  flues  on  each  side,  and  we 
have  two  furnaces  placed  back  to  back,  each  with  fire-places 
on  one  side,  and  exit  flues  on  the  opposite  side,  at  the  top  to 
be  sure,  but  also  in  the  side  at  the  same  height  and  in  the 
same  position  as  in  the  original  Green  famace;  and  in  each 
furnace  the  heat  is  drawn  entirely  across  and  passes  out  at 
the  opposite  side  at  the  same  height  and  position  as  in  the 
original  Green  furnace.  Gut  off  the  top  of  the  original  Green 
furnace  at  the  exit  flues,  and  the  exit  fines,  without  changing 
their  position,  will  be  at  the  top  as  well  as  in  the  sides  oppo- 
site the  fire-places,  and  will  be  in  the  same  position  as  in  the 
modified  Green  furnace,  divided  into  two,  as  suggested.  In 
this  aspect  there  is,  in  fact,  no  change  in  the  location  of  the 
fines.  It  can  make  no  difference  that  we  do  not,  in  fact,  in- 
sert the  partition,  and  make  two  furnaces  thereby,  instead  of 
one  double  furnace.  It  in  no  way  affects  the  operation  of 
drawing  the  heat  across.  The  operation  is  precisely  the  same 
in  both.  In  the  language  of  the  Master,  ''It  has  substan- 
tially the  same  combination  of  the  same  parts,  and  the  same 
number  of  parts,  all  operating  in  substantially  the  same  way, 
and  producing  the  same  results,  the  only  change  being  in 
the  place  of  the  outlet  vapor  fine."  In  Adams  vs.  Joliet  Man" 
u/aduring  Co.,  it  is  said  by  the  court:  *'  A  change  of  loca* 
tion  of  a  part  in  a  combination  where  there  is  no  new  func- 
tion performed  by  the  changed  member  in  its  new  location 
will  not  evade  a  patent."  (12  Off.  Pat.  Gaz.  94.)  In  this 
case,  the  changed  part — if,  in  the  view  suggested,  there  can 
be  said  to  be  a  change — ^performs  no  new  function.  It  oper- 
ates in  precisely  the  same  way,  and  accomplishes  the  same 
result,  in  the  same  mode,  in  Uie  combination.    This  excep- 
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tion  must,  therefore,  be  overruled.  If  I  am  in  error  upon 
this  point,  the  Master  has  made  a  separate  report  as  to  the 
profits  resulting  from  using  the  modified  Green  furnace, 
and  the  Supreme  Court  will  be  able  to  correct  the  decree  in 
this  particular,  if  right  in  other  respects. 

6.  As  to  the  other  points  of  the  Master's  report  to  which 
exceptions  have  been  taken,  I  agree  with  the  Master.  The 
Neate  and  Luckhardt  furnaces  are  the  only  ones,  besides  the 
Almaden  furnace,  to  which  testimony  Vas  with  any  degree  of 
definiteness  directed  with  reference  to  profits;  and  neither  of 
them  was  open  to  public  use  without  payment  of  a  royalty,  as 
the  evidence  shows.  But  if  the  comparison  is  to  be  made  with 
either  of  them,  I  do  not  think  the  result  would  be  more  favor- 
able to  the  defendant.  There  can  be  no  doubt,  from  the  evi- 
dence, that  either  the  furnace  of  complainant,  or  either  of  the 
Green  furnaces,  is  greatly  superior  to  either  the  Neate  or 
Luckhardt  furnace.  After  a  careful  consideration  of  all  the 
testimony,  and  especially  if  other  elements  of  profits  indica- 
ted by  the  evidence — such  as  more  perfectly  and  tmiformly 
roasting  the  ores;  the  greater  saving  of  quicksilver;  the 
diminished  sickness  of  the  workmen  from  salivation,  and 
the  like — be  considered,  as  they  should  be,  I  do  not  think 
a  dollar  per  ton  by  any  means  too  high  an  estimate  of  the 
advantages  derived  from  using  either  of  the  former  over 
either  of  the  latter.  If  there  is  any  error,  there  seems  an 
under,  rather  than  an  over,  estimate  of  profits.  One  dollar  per 
ion  is  not  a  very  large  amount  of  profit  in  the  reduction  of  a 
single  ton  of  ore.  The  reduction  in  cost  of  so  common  and 
simple  an  operation  as  splitting  a  cord  of  kindling  wood  by 
the  patented  machine  in  one  of  the  cases  already  cited  was 
nearly  as  much.  The  large  amount  in  the  aggregate  results 
from  the  immense  quantities  of  ores  reduced  during  the  more 
than  three  years  covered  by  the  accounting  that  have  elapsed 
pending  this  contest. 

The  aggregate  amount  may  seem  '' crushing, '^  as  suggested 
by  defendant's  counsel,  when  compared  with  the  16,000  per 
twenty  ton  furnace  royalty  for  which  the  right  to  use  the  in- 
vention might  have  been  purchased.    But  if  so,  this  legiti- 
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mate  result,  in  case  of  final  defeat,  was  one  of  the  risks  as* 
sumed  by  defendant,  when  it  elected  to  contest  the  complain- 
ants' right,  rather  than  pay  the  royalty  properly  demanded 
should  the  patent  turn  out  to  be  valid,  and  to  have  been  in- 
fringed. The  defendant  entered  into  the  contest  advisedly, 
well  knowing  the  consequences  of  defeat,  for  when  the  com- 
plainants elected  an  account  in  equity  as  their  most  advan- 
tageous remedy,  the  defendant  drove  them  to  an  action  at 
law,  doubtless  to  avoid  the  accounting  and  limit  them  to 
damages;  and  when  the  action  at  law  was  brought  again  en- 
deavored to  confine  complainants  to  mere  damages  by  mov- 
ing to  strike  from  the  complaint  the  part  preserving  the  right 
to  an  account  in  this  suit  after  establishing  their  right  at 
law;  but  the  motion  was  denied  by  Mr.  Justice  Field.  The 
defendant,  therefore,  can  have  no  ground  of  complaint  on 
the  score  of  the  large  amount  recovered,  provided  it  be  fair- 
ly the  result  of  the  use  of  complainants'  duly  patented  inven- 
tions. 

I  am  not  satisfied  from  the  large  mass  of  evidence,  which 
seems  to  cover  the  entire  field  of  quicksilver  mining  and  fur- 
naces, that  at  the  time  of  issuing  the  patents  held  by  com- 
plainants it  had  been  demonstrated  by  actual  experiments 
that  any  furnace  then  known  would  profitably  reduce  quick- 
'  silver  ores  of  the  grades  now  advantt^eously  worked  by  com- 
plainants' and  the  Green  furnaces.  It  is  apparent  to  me, 
from  the  evidence,  that  complainants'  furnace  was  the  first 
to  practically  and  profitably  reduce  low  grade  quicksilver 
ores;  and  that  these  furnaces  of  complainants  and  defendant 
are  still  greatly  superior  to  any  others  in  use,  and  are  capa- 
ble of  profitably  reducing  ores  that  can  not  be  worked  with 
profit  in  other  furnaces  not  embodying  substantially  the 
same  elements  and  combinations.  The  Luckhardt  furnace 
is  the  one  apparently  most  confidently  relied  on  by  the  de- 
fendant as  being  practicable  and  most  nearly  approaching  in 
usefulness  those  used  by  complainants  and  the  defendant. 
Dej^endant  erected  and  used  for  a  time  one  of  them  at  its 
mine;  and,  although  its  testimony  is  to  the  eflTect  that  it  was 
a  success,  but  of  too  small  capacity,  the  significant  fact  re- 
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main<9  that  it  was  torn  down,  and  when  demolished  defend- 
ant did  not  build  another  Luckhardt  furnace  of  larger  capaci- 
ty, but  did  erect  in  its  place  a  Green  furnace,  which  was 
fliterward  followed  by  another,  notwithstanding  the  pending 
litigation,  and  the  risk  of  being  called  upon  to  account  for  a 
large  amount  of  profits  resulting  from  its  use  in  case  of  fail- 
ure to  defeat  the  pending  actions. 

Besides,  other  mine  owners  pay  the  large  royalty  estab- 
lished by  the  complainants  for  the  use  of  their  inventions, 
which  they  would  not  be  likely  to  do  if  there  were  other  fur- 
naces equally  good,  or  nearly  so,  open  to  public  use,  or  to 
be  had  at  a  smaller  royalty.  These  facts  of  themselves  speak 
volumes  in  favor  of  the  superiority  of  the  furnaces  of  com- 
plainants, and  those  constructed  and  used  by  defendant,  over 
the  Luckhardt  or  any  other  furnace.  The  testimony,  all 
considered,  leaves  no  doubt  on  my  mind  that  the  f arnaces 
used  by  complainants  and  defendant,  and  those  embodying 
the  same  elements  and  combinations,  and  operating  upon 
the  same  principles,'  are  greatly  superior  to  any  others  in  use 
for  reducing  quicksilver  ores.  And  it  also  seems  clear  to  me 
that  the  Green  furnace  and  the  modified  Green  furnace  em- 
body the  elements  and  combinations  found  in  complainants' 
furnace. 

This  suit  was  commenced  in  October,  1874.  Upon  the  ap- 
plication of  defendant,  the  proceedings  were  stayed,  and  the 
complainants  required  to  bring  their  action  at  law  to  estab- 
lish their  rights  under  their  patents,  which  was  accordingly 
done.  After  a  laborious  trial,  the  jury,  under  instructions 
of  the  court  as  to  the  law  applicable  to  the  case,  found  the 
patents  held  by  plaintiffs  to  be  valid,  and  the  Green  furnace 
to  be  an  infringement,  the  verdict  being  special  upon  each 
claim  by  itself.  The  verdict  was  set  aside  upon  some  of  the 
subordinate  claims,  but  confirmed  by  the  court  on  the  other 
and  principal  claims.  Judgment  was  entered  in  February, 
1876,  and  a  writ  of  error  to  the  Supreme  Court  perfected 
February  4,  1878.  The  validity  of  the  complainants'  pat- 
ents, and  their  infringement  having  been  established  in  the 
action  at  law,  nothing  was  left  to  be  done  except  for  com- 
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plainants  to  apply  for  their  injanction  and  accounting  in  the 
equitj  suit  which  had  in  the  meantime  been  stajed.  The 
accounting  resulted  in  the  Master's  report  now  under  consid- 
eration. If  there  is  any  error  in  these  proceedings,  in  my 
judgment,  it  is  not  in  the  accounting,  but  it  will  be  found  in 
my  construction  of  the  patents  in  the  action  at  law.  Upon 
that  point,  as  counsel  were  informed  at  the  time,  and  again 
upon  the  decision  of  the  motion  for  new  trial,  my  mind  was 
not  wholly  free  from  doubt — ^not  that  a  better  furnace  for 
reducing  quicksilver  ores  had  been  constructed  by  complain- 
ants than  was  ever  before  in  use,  but  whether  the  claims  in 
the  patents  were  sufficient  to  secure  the  valuable  features 
combined  in  the  furnace.  Defendants  took  their  exceptions, 
and,  a  bill  of  exceptions  having  been  duly  settled,  the  con- 
struction adopted  is  now  before  the  Supreme  Court  for  re- 
view. If  the  judgment  in  the  action  at  law  should  be  affirm- 
ed, I  can  perceive  no  error  in  the  accounting.  If  reversed, 
of  course,  the  basis  of  the  accounting  vrill  be  withdrawn.  I 
regret  that  the  final  decision  of  the  action  at  law  could  not 
have  been  had  before  passing  upon  the  Master's  report. 

Let  the  exceptions  to  the  Master's  report  be  overruled,  the 
report  be  confirmed,  and  a  final  decree  entered  for  complain- 
ants in  accordance  therewith. 

November  18,  1878. 

M.  A.  Wheaton,  for  complainants. 

Estee  &  Boalt,  Cope  &  Boyd,  and  Garber  &  Thornton,  for 
defendant. 


Supreme  Court  of  Maine. 

May  8,  1878. 


HARDY,  Administratrix,  vs.  TrLTOK 

Homnr  Collbotbd  on  ExscunoK— Exboution  ▲oaihbt  Plaintiff— Attachmekt. 
^Monej  oolleeted  hj  an  officer  on  legal  process,  whfle  It  remains  in  his  hands, 
U  to  be  regarded  as  m  etuiodia  Ityit  and  not  the  labjeet  of  levy  or  attachment 
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in  any  fonn.  Thus,  an  officer,  who  hai  collected  money  on  an  execution,  can 
not  apply  it  in  satisfaction  of  another  execution,  although  the  latter  ia  against 
the  party  for  whom  die  money  was  collected,  and  both  executions  are  in  the  of- 
ficer's hands  for  collection  at  the  same  time. 

Case  against  the  Sheriff  for  the  misfeasance  of  his  depu- 
ty^  Jeremiah  J.  Walker,  in  not  paying  over  money  collect- 
ed on  an  execution. 

The  defendant  pleaded  the  general  issue,  with  a  brief 
statement  that  his  deputy,  "Walker,  paid  over  to  the  plaint- 
iff the  money  collected  on  the  execution  with  the  exception 
of  $39  63,  which  said  money,  then  in  his  hands  as  Deputy 
Sheiifi^  he  in  his  said  capacity  had  taken  as  the  property  of 
the  estate  of  the  said  Warren  Hardy,  deceased,  on  an  ex- 
ecution then  in  his  hands  for  collection,  in  favor  of  Micah 
W.  Norton,  and  against  the  plaintiff,  to  satisfy  said  execu- 
tion and  his  fees  thereon;  and  that  Walker  applied  the 
$39  63  to  the  satisfaction  of  said  execution,  and  his  fees, 
and  returned  the  execution  fully  satisfied.  The  parties  in- 
troduced  documentary  evidence  in  support  of  their  respect- 
ive allegations;  upon  which  the  presiding  justice  ruled  that 
the  defense  was  not  made  out;  and  the  defendant  alleged 
exceptions. 

A.  H.  Ware,  for  defendant. 

S.  J.  &  L.  L.  Walton,  for  plaintiff. 

Walton,  J. 

The  question  is,  whether  an  officer,  who  has  collected 
money  on  an  execution,  can  apply  it  in  satisfaction  of  an 
execution  against  the  person  for  whom  it  was  collected, 
both  executions  bevng  in  his  hands  for  collection  at  the 
same  time.  We  think  not.  The  attempt  has  often  been 
made  to  attach  or  lievy  upon  money  thus  situated;  but  it 
has  uniformly  been  held  that  money,  while  in  the  hands  of 
an  officer  who  has  collected  it  under  legal  process,  is  in  cus- 
iodia  legiSy  and  not  the  subject  of  an  attachment  or  levy. 
The  leading  case  in  this  country  was  decided  by  the  Su- 
preme Court  of  the  United  States  as  long  ago  as  1801.  A 
Sheriff',   having  collected  money  on  an  execution,  levied 
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thereon  an  execution  which  he  held  against  the  person  for 
whom  the  money  was  collected.  The  court  held  that  the 
levy  could  not  legally  be  made.  {Turner  vs.  Fendall,  1 
Cranch,  117.)  Many  similar  decisions  have  been  made  by 
the  State  courts.  ( Willes  vs.  JPitkin,  1  Root,  47;  Prentiss 
vs.  BlisSj  4  Vt.  616;  First  vs.  Miller^  4  Bibb,  311:  Dubois 
vs.  Dubois^  6  Cow.  494;  Reddick  vs.  Smithy  4  111.  451; 
Dawson  vs.  Holbrooke  1  Ohio,  185;  Oram  vs.  Freese^  1  Har- 
rison, 305;  Qynant  vs.  BickneUy  1  D.  Chip.  50;  Bank  vs. 
Beaston^  7  G.  &  J.  421;  Jones  vs.  Jones^  1  Bland,  443; 
Blair  vs.  Oanti/y  2  Speers,  S.  C,  84;  Burrell  vs.  Letson^  1 
Strobh.,  S.  C,  239;  aymer  vs.  Willis,  3  Cal.  363;  Eeno 
vs.  WUsonj  Hemp.  91;  Dawson  vs.  Holcomb,  1  Ham.  275; 
Wilder  vs.  Bailey ,  3  Mass.  289;  Thompson  vs.  Brovm,  17 
Pick,  462.)  Some  of  these  cases  relate  to  attempts  to  at. 
tach  the  money  on  writs;  others  to  efforts  to  reach  it  by 
trustee  process;  others,  where,  as  in  this  case,  attempts 
were  made  to  levy  executions  upon  it;  but  the  same  princi- 
ple runs  through  them  all,  namely:  that  money  collected 
by  an  officer  on  legal  process,  while  it  remains  in  his 
hands,  is  to  be  regarded  as  in  custodia  legis^  and  not  the  sub- 
ject of  levy  or  attachment  in  any  form. 
Exceptions  overruled. 


Divorce — What  is  Evidence  of  Adidtery. — In  suits  for  di- 
vorce, the  pleadings  and  rules  of  evidence  are  the  same  as  in 
other  suits  in  equity,  except  that  the  bill  shall  not  be  taken 
for  confessed,  and  lliat  the  cause  must  be  heard  independent 
of  the  admissions  of  either  party  on  the  pleadings.  But 
where  the  answer  is  responsive  to  the  allegations  of  the  bill, 
the  defendant  is  entitled  to  the  benefit  of  it,  as  in  other  cases 
in  equity.  Although  the  fact  that  a  man  is  seen  in  a  bawdy 
house  is  strong  evidence  of  the  crime  of  adultery,  ;fet  it  is 
not  of  itself  conclusive,  and  the  act  is  open  to  explanation. 
Sup.  Ct.  of  Appeals,  Virginia,  July,  1878.  {Latham  vs. 
Latham^  Ya.  L.  J.) 


uittt  &mt  ^m  luKttmal 


Vol.  2.  Novembeb  30,  1878.  No.  U. 


Current  Topics. 


Wb  are  pleased  to  see  that  the  Supreme  Coart  have  adopt- 
ed the  system  of  writing  a  short  bat  clear  and  intelligible 
statement  of  their  reasons  for  affirming  judgments  in  almost 
all  the  cases  decided  bj"  them.  They  have  long  since  been 
accustomed  to  writing  their  opinions  in  reversal,  and  doubt- 
less, on  account  of  the  pressing  demand  by  the  bar  and  the 
people,  as  positively  shown  by  the  report  of  the  Judiciary 
Committee  of  the  Convention,  and  its  adoption  by  the  Con- 
vention in  Committee  of  the  Whole,  the  court  now  seeing 
the  true  desire  in  this  regard,  have  willingly  consented  to 
add  this  much  more  to  their  already  onerous  duties.  Be- 
gretting  that  anything  which  will  entail  further  labor  on  the 
court  should  be  found  necessary,  yet  the  good  to  result  from 
such  a  system  justifies  us  in  expressing  our  pleasure  in  its 
adoption. 

The  following  is  a  synopsis  of  the  recent  decision  by  the 
XT.  S.  Supreme  Court  in  the  case  of  Palmer  vs.  Low  et  aL, 
error  to  the  California  Circuit :  This  was  an  action  of  eject- 
ment  to  recover  possession  of  a  portion  of  one  hundred  vara 
lot,  No.  89,  a  part  of  the  Pueblo  lands  of  San  Francisco. 
The  decision  is  in  favor  of  the  defendants  in  error,  the 
court  holding  that,  as  grantees  or  tenants  of  one  Houghton 
they  are  entitled  to  the  legal  estate,  notwithstanding  the 
long  adverse  possession  of  the  plaintiff  Houghton  having 
derived  title  by  a  Mexican  grant  made  to  one  Donner, 
which  was  sufficient  in  form,  and  properly  evidenced  by 


262  The  Pacifio  Coast  Law  Joitbnal. 

the  original  entry  in  the  books  of  the  alcade  recording  the 
grant,  and  by  acticm  of  the  city  of  San  Francisco,  and  that 
the  grant  was  not  invalidated  because  Donner  was  at  the 
time  an  infant,  as  nothing  appeared  to  show  that  this  cir- 
cumstance, if  true,  would  affect  the  title  given  by  the 
grant,  the  Mexican  law  not  appearing  to  forbid  a  grant  to 
an  infant.  The  Statute  of  Limitations  did  not  run  in  &vor  of 
the  plaintiff,  it  is  said,  because  the  title  of  the  defendant  is 
derived  from  a  Mexican  grant,  to  which  it  is  not  appli- 
cable.   Affirmed.   The  Chief  Justice  delivered  the  opinion. 


Supreme  Court  of  California. 

NOYEIEBEB  TeBM,   1878. 


[No.  8,797.] 

[Filed  November  21,  1878.] 
CRUZ,  Appeixant,  vs.  MAETINEZ,  Respondent. 

Patents— What  is  Pabsvmbd  in  thkr  Sttppobt— Ab  to  "what  Couciubivs. — 
A  patent  duly  signed  and  recorded  in  the  proper  book  in  the  General  Land 
Office  vesta  the  legal  title  to  the  lands  therein  described;  and  the  patent  being 
regular  on  its  face,  it  will  be  presumed  in  support  of  the  patent  that  the  proper 
offioen  of  the  Land  Department  determined,  prior  to  the  signature  of  the  pat* 
ent,  that  due  publication  of  the  surrey  had  been  made.  Upon  the  question 
whether  they  erred  in  such  determination,  the  patent  is  oonclusive  upon  the 
grantee  and  those  claiming  under  him. 

Appeal  from  Seventeenth  District  Oourt,  Los  Angeles 
County. 

Action  for  the  possession  of  lands  within  the  limits  of  the 
pueblo  lands  of  Los  Angeles.  The  defendant  pleads  the 
Statute  of  Limitations. 

It  is  admitted  that  the  land  was  held  by  the  defendant  ad-* 
versely  for  more  than  five  years  prior  to  the  commencement 
of  this  suit,  and  that  the  plaintiff  is  bound  by  the  Statute 
of  Limitations,  unless  it  can  be  sustained  that  the  patent  to 
the  city  for  its  pueblo  lands  was  issued  within  five  years. 


The  Paoipio  Coast  Law  Journal.  263 

The  plaintiff  then  read  what  purported  to  be  a  patent  for  said 
lands  to  the  city,  dated  August  4,  1875. 

The  defendant  read  in  evidence  a  certified  copy  of  a  pat- 
ent, dated  August  9,  1866. 

To  prove  this  patent  void,  the  plaintiff  offered  to  read  the 
report  of  the  Commissioner  (as  his  deposition,  by  agree- 
ment), and  other  evidence,  to  prove  that  no  publication  of 
the  survey  under  the  Act  of  Congress  of  July,  1864,  was 
made  until  after  the  year  1866.  The  defendant  objected,  and 
the  court  sustained  Uie  objection,  and  excluded  the  evidence 
as  inadmissible. 

A.  J.  King  and  S.  M.  White,  for  appellant. 
Glassell,  Chapman  &  Smiths,  for  respondent. 

Per  Curiam. 

The  patent  to  the  City  of  Los  Angeles,  bearing  date  the 
9th  day  of  August,  1866,  having  been  duly  signed  and  re- 
corded in  the  proper  book  in  the  General  Land  Office,  vest- 
ed in  the  city  the  legal  title  to  the  lands  therein  described. 
This  proposition  is  fully  sustained  by  Chipley  vs.  Farris  (45 
Cal.  527) ;  Le  Boy  vs.  Clayton  (2  Sawyer,  496) ;  Le  Boy  vs. 
Jameson  (3  Id.  391);  MUler  vs.  EUis  (51  Cal.  74);  Houghton 
vs.  Hardenburg,  No.  3961  (decided  at  the  July  Term,  1878). 

The  plaintiff,  who  claims  under  the  city,  for  the  purpose 
of  showing  that  the  patent  is  void,  offered  evidence  to  prove 
that  the  survey  therein  recited  had  not  been  published  as  re- 
quired by  law,  but  it  was  excluded  by  the  court.  The  pat- 
ent is  regular  on  its  face.  It  is  not  required  to  recite  that 
the  survey  had  been  published,  and  assuming  that  the  law 
required  a  publication  of  the  survey,  it  will  be  presumed,  in 
support  of  the  patent,  that  the  proper  officers  of  the  Land 
Department  determined,  prior  to  the  signature  of  the  patent, 
that  due  publication  of  the  survey  had  been  made.  The 
question  whether  they  erred  in  such  determination  is  not 
open  to  inquiry  in  this  action.  Upon  that  question  the  pat- 
ent is  conclusive  upon  the  city  and  also  upon  the  plaintiff 
claiming  title  under  her.  (Chipley  vs.  Farris,  supra;  John- 
son vs.  Fowsley,  13  Wal.  72;  Erench  vs.  F)/an,  93  TJ.  S.  169; 
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DoU  vs.  Meadfyr,  16  Cal.  324;  Durfee  vs.  Plaisied,  38  Cal.  80.) 
The  evidence  was  properly  excluded. 
Judgment  affirmed. 


[No.  6,235.] 

[Filed  November  20,  1878.] 
ESTATE  OF  AVELINE,  Deceased. 

Administration^Publio  Administrator—His  Powers  after  Expiratiox  op 
uiii  Term. — A  Public  Administrator  has  authoriiy,  after  the  expiration  of  his 
term  of  office,  to  petition  for,  make  sale,  and  receive  the  purchase  money  there- 
for of  real  estate  belonging  to  an  estate  of  which  he  had  been  appointed  admin- 
isti  ator  daring  his  term. 

Sureties  on  Official  Bonds. — The  sureties  on  the  official  bonds  of  a  Public  Ad- 
ministrator are  liable  for  the  neglect  of  a  faithful  performance  of  his  duties  as 
such  Administrator  after  the  expiration  of  his  term  of  office  as  during  the 
term. 

Idem— Notice — Settlement  of  Account  of  Absconding  Administrator.— 
If  an  absconding  Administrator  is  cited  by  either  actual  or  constructive  notice 
to  appear  and  render  his  account,  a  settlement  in  his  absence  will  bind  him  and 
his  sureties.  If  no  citation  issue,  then  neither  is  bound  by  an  order  fixing  the 
amount  due  by  the  Administrator.  The  creditors,  however,  are  not  parties  to 
such  proceedings,  and  can  not,  in  their  own  names,  move  to  set  such  order 
aside. 

Appeal  from  the  Probate  Court  of  the  County  of  San  Ber- 
nardino. 

Albert  Sogers  was  elected  Public  Administrator  for  the 
County  of  San  Bernardino  in  September,  1873,  and  entered 
upon  his  duties  in  March,  1874.  His  term  ended  on  the  first 
Monday  in  March,  1876.  One  Rousseau  was  the  successor 
of  Sogers,  and  qualified,  gave  bond,  and  entered  upon  his 
duties  on  the  first  Monday  in  March,  1876.  On  March  13, 
1876,  Rogers  petitioned  the  Probate  Court  for  an  order  to 
sell  all  the  personal  and  real  estate  of  the  said  estate  of  Av- 
eline  that  had  come  into  his  hands.  Said  petition  was  grant- 
ed, and  the  sale  made  and  approved  by  the  court.  Rogers 
fled  the  country  without  rendering  any  account  of  the  condi- 
tion of  the  estate.  One  Fulwiler  petitioned  the  court  to 
revoke  the  letters  issued  to  Rogers,  and  for  his  appointment 
as  administrator  instead.     Said  petition  was  granted,  and  a 
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decree  rendered  September  24, 1877,  fixing  the  amount  due  the 
estate  from  Bogers,  and  authorizing  said  Fulwiler  to  collect 
the  same  from  Bogers  or  his  sureties  on  his  official  bond. 

The  petitioners  in  this  action  are  the  sureties  on  the  bond 
of  said  Bogers,  and  ask  the  court  to  set  aside  the  order  of 
September  24,  1877,  fixing  their  liability  on  said  bond,  for 
want  of  notice  of  time  and  place  of  hearing,  or  the  rendition 
of  said  order  fixing  their  liability.  Also  that  the  court  had 
no  jurisdiction  to  order  the  sale  asked  for  by  Bogers  after 
the  expiration  of  his  term  of  office. 

The  court  denied  the  motion. 

Talbot  &  Harris,  for  appellant. 

(Civil  Code,  Art.  2,  Sec.  2836-37;  5  Cal.  107;  6  Howard, 
292;  9  Wheat.  680;  3  Cal.  69;  19  Cal.  422;  50  Cal.  396.) 

As  to  notice  Allen  vs.  Tiffany  (P.  C.  Law  Journal,  238); 
7  Cal.  241;  C.  C.  P.  1653. 

Peb  Curiam. 

Bogers.  after  his  election,  was  appointed  as  the  adminis- 
trator of  the  estate  of  Aveline,  deceased;  and,  after  the  ex- 
piration of  his  term  of  office,  he  petitioned  for  and  obtained 
an  order  for  the  sale  of  certain  real  estate,  and  thereafter 
sold  the  same  and  received  the  purchase  money  therefor. 
His  authority  as  such  administrator  continued,  notwithstand- 
ing the  expiration  of  his  term  for  which  he  was  elected  {Rog- 
era  vs.  Hoberlin^  11  Cal.  120;  Estate  of  Hamilton,  34  Cal.  468); 
and  his  official  bond  was  as  obligatory  for  the  faithful  per- 
formance of  his  duties  as  such  administrator  after  the  expi- 
ration of  his  term  of  office  as  during  the  term.  The  sureties 
upon  the  bond  remained  such  sureties  for  the  faithful  per- 
formance by  Bogers  of  his  duties  as  the  administrator  of 
said  estate. 

It  may  be  assumed,  that  had  Bogers,  who  had  •*  fled  the 
country  without  having  rendered  any  account" — as  is  recited 
in  the  order — been  duly  cited  to  rendur  this  account,  the  set- 
tlement of  his  account  by  the  court  in  his  absence  would 
have  bound  him,  and  would  also  have  been  conclusive  and 
binding  upon  his  sureties,  in  an  action  against  them.     But 
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if  the  Code  requires  that  the  administrator  in  such  case  be 
cited  by  either  actual  or  constructive  notice — and  it  may  be 
assumed  that  the  statute  so  requires — then  the  settlement  of 
his  accounts,  without  such  citation,  and  in  his  absence, 
would  not  bind  him,  and  of  course  would  be  without  effect 
as  against  his  sureties. 

The  sureties,  however,  were  not  parties  to  the  proceeding 
which  eventuated  in  the  order  of  the  24th  day  of  September, 
1877,  determining  the  amount  due  from  Bogers  as  such  ad- 
ministrator to  the  estate;  and  were  not  authorized  in  their 
own  names  to  move  that  the  order  be  set  aside,  and  there- 
fore their  motion  to  that  effect  was  properly  denied. 

Order  affirmed. 


[No.  10,378.] 

[Filed  November  16,  1878.] 
Ex  Parte  AH  YEM. 

Criminal  Law-  Gaming  within  the  Meaning  of  Section  330  of  the  Penal 
CdDE.— >The  person  who  b^t  at  a  banking  game  can  not  be  said  to  piay  the 
game  \nthin  the  meaning  of  Section  330  of  the  Penal  Code.  There  is  no  sec- 
tion applicable  to  such  an  alleged  offense.  Nor  is  the  person  who  bets  at  a 
game  an  aocesscry  to  the  crime  of  gaming. 

Per  Curiam. 

It  is  alleged  in  the  indictment  th^t  Ah  Moon  and  Ah 
Tong,  and  other  persons,  whose  nanies  were  to  the  grand 
jurors  unknown,  were  ^'dealing,  playing,  and  carrying  on  a 
certain  game"  for  money,  which  game  was  a  banking, 
game ;  and  that  the  defendant  "did  then  and  there  play  at 
said  game,  by  wagering  against  the  bank  kept  at  said  game 
a  sum  of  money,  *  *  *  subject  to  the  chances  of  said 
-game."  The  words  of  Section  330  of  the  Penal  Code — 
"Every  person  who  deals,  plays,  or  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts,  either  as  owner  or 
employee,  whether  for  hire  or  not,  any  game  of  faro,'*  etc. 
— are  applicable  only  to  the  persons  who  own,  conduct  or 
carry  on  the  game,  or  their  employees,  and  not  to  those 
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who  merely  bet  at  the  game.  The  person  who  bets  at  a 
banking  game  q^n  not  be  said  to  play  the  game  within  the 
meaning  of  that  section  of  the  Code.  There  is  no  other 
section  of  the  Code  apph cable  to  the  alleged  offense. 

Nor,  in  our  opinion,  can  the  person  who  bets  at  the  game 
— ^who  Wagers  a  sum  of  money  ** against  the  bank  kept  at 
the  game*' — be  held  to  be  an  accessory  to  the  crime  of 
gaming,  as  defined  in  that  section.  The  intent  in  the  case 
of  betting  at  the  game  is  quite  different  from  that  in  the 
case  of  gaming. 

Ordered  that  the  defendant  be  discharged. 


[No.  6,144  ] 

[Filed  November  18,  1878.] 
ESTATE  OF  CHARLOTTE  H.  MORGAN. 

ADMIlflSTRATIOTC— PUBT.IC  ADMINISTRATOR— WhEN  ClAIM  TO  ADXINIBTFR  PrB- 

PBRRBD.— Where  the  distributees  and  next  of  kin  are  married  women,  they  be- 
ing incapable  of  administering  upon  an  estate,  their  petition  fur  the  appoint- 
ment of  a  Jegally  competent  person  iH  of  no  legal  consequence. 
Idem. — Were  the  next  of  kin  Inboriig  under  no  disabilities,  a  petition  by  them  for 
the  appointment  of  some  suitalle  und  cnmpetrnt  person  to  administer  the  es- 
tate (under  Section  1379  of  the  Code  of  Civil  Procedure,  as  amended  in  1878) 
is  addressed  to  th*.'  discretion  of  the  Pmbate  Judge,  and  does  not  operate  to 
supersede  the  claim  of  the  Public  Administrator  to  receive  letters  of  adminis- 
tration. Unless  it  appears  that  such  diti^cretion  has  been  abused,  the  order  of 
the  Probate  Court  granting  letters  to  the  Public  Administrator  will  not  be  dis* 
turbed. 

Appeal  from  the  Probate  Court  of  the  county  of  Sacra- 
mento. 

On  May  27,  1878,  E.  J,  Croly  filed  his  petition  for  letters 
of  administration  of  the  Estate  of  Charlotte  H.  Morgan,  ac- 
eompanied  by  the  written  request  of  three  nieces  of  the  de- 
ceased, who  were  next  of  kin  and  entitled  to  share  in  the  dis- 
tribution of  the  estate,  and  that  of  their  husbands,  that  said 
petition  should  be  granted. 

On  May  30,  1878,  the  Public  Administrator  filed  his  peti- 
tion for  letters  of  administration.  He  filed  objections  to  the 
issuance  of  letters  to  Croly  on  the  ground  that  said  Croly 
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was  not  entitled  in  his  own  right  to  such  letters;  that  said 
nieces  are  all  married  women  and  are  not  entitled  to  admin- 
ister and  are  not  empowered  to  make  such  a  request,  and  he 
is  the  first  and  only  one  entitled  to  administer  on  said  estate. 
The  Probate  Judge  denied  the  petition  of  Croly,  and  or- 
dered letters  to  issue  to  the  Public  Administrator. 

Tubbs  &  Cole,  for  appellant. 
J.  N.  Young,  for  respondent. 

Per  Curiam. 

First — It  was  competent  to  the  Public  Administrator,  as 
such,  to  petition  for  and  by  the  order  of  the  Probate  Court 
to  receive  letters  of  administration  upon  this  estate. 

Second — Croly,  who  also  petitioned  for  letters,  but  whose 
petition  was  refused,  as  being  merely  a  *' person  legally  com- 
petenf"  (Code  of  Civil  Procedure,  Section  1,365,  Subdivision 
10),  could  not  claim  to  administer  in  preference  to  the  Pub- 
lic Administrator. 

Third — Nor  did  the  fact  that  Croly  had  been  recommend- 
ed to  the  Probate  Court  by  the  next  of  kin  as  being  a  suita- 
ble person  to  administer  upon  the  estate  (under  the  Code  of 
Civil  Procedure,  Section  1,379,  as  amended  in  1878),  give 
him  any  preference  over  the  Public  Administrator  in  claim- 
ing the  administration  of  the  estate,  and  this  for  two  reasons: 

1.  The  distributees  and  next  of  kin  in  this  case  are  mar- 
ried women  and  incapable,  therefore,  themselves  of  adminis- 
tering upon  the  estate,  and  their  expressed  preferences  for 
the  appointment  of  Croly,  as  set  forth  in  their  petition  filed 
in  the  Probate  Court,  were  of  no  legal  consequence  what- 
ever. 

2.  But  had  it  been  otherwise  in  this  respect,  and  had  the 
next  of  kin  been  laboring  under  no  such  disability,  their  pe- 
tition requesting  the  appointment  of  Croly  was  addressed  to 
the  mere  discreiion  of  the  Probate  Judge;  it  did  not  operate 
to  supersede  the  claim  of  the  Public  Administrator,  other- 
wise established  under  the  statute,  to  receive  letters  of  ad- 
ministration, and  if  not  appearing  that  the  Probate  Court  in 
refusing  to  appoint  Croly  has  abused  the  discretion  confided 
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to  it  in  terms  by  the  statute,  the  order  will  not  be  disturbed, 
but  must  be  affirmed  here. 

Order  affirmed.     Bemittitur  forthwith. 


[No.  6J40.J 

[Filed  November  26,  1878.] 
MA.UEEE  TS.  MITCHELL. 

Wkit  op  Pbohibition— In  what  Cabbb  it  mat  Issue.— TTie  Supreme  Court  has 
power,  under  tbe  Constitution,  to  issue  writs  of  prohibition.  Such  writ  i^  the 
writ  of  prohittilion  as  known  to  the  common  law.  The  office  of  the  writ  has  not 
been  extended  by  Section  1102  of  the  Code  of  Civil  Procedure.  The  "  coipor- 
ation,  board,  or  person  '*  mentioned  in  said  section  is  a  corporation,  board,  or  per- 
son clothed  with  limited  Judicial  powers,  and  prohibition  is  cotifined  to  cases  in 
which  the  court,  coiporation,  officer,  or  person  haa  exceeded  the  powers  conferred 
by  law,  and  intervenes  to  prevent  further  proceedings  without  or  in  excess  of 
such  power. 

Petition  for  writ  of  prohibition.  The  petitioners,  who  are 
property  owners  on  Dupont  Street,  allege  that  the  Board  of 
Dupont  Street  Commissioners  were  never  constituted  a  legal 
Board,  because  the  Board  of  Supervisors  of  the  City  of  San 
Francisco  did  not  pursue  the  Act  of  the  Legislature  author- 
izing the  widening  of  Dupont  Street;  that  said  Board  of 
Commissioners  nevertheless  proceeded  to  make  maps,  plans, 
and  estimates  for  the  widening  of  said  street,  and  did  will- 
fully and  intentionally  adopt  false  rules  for  estimates;  that 
no  notice  was  ever  given,  as  required  by  the  act,  etc.  Said 
Board  made  their  report  to  the  County  Court,  which  was 
confirmed,  and  bonds  issued  under  said  act,  and  the  Super- 
yisors  levied  a  tax  to  pay  the  interest  on  said  bonds,  and  to 
create  a  sinking  fund,  on  the  lands  belonging  to  petitioners, 
which  lands  the  Tax  Collector  (defendant)  has  advertised  as 
delinquent,  and  threatens  to  sell.  The  petitioners  asked  and 
obtained  an  alternative  writ  of  prohibition  from  the  Supreme 
Court,  compelling  the  Tax  Collector  to  desist  from  making 
sale  of  said  lands.  The  Tax  Collector  moves  to  quash  the 
writ  of  prohibition  for  want  of  jurisdiction,  and  upon  the 
ground  that  the  wflt  was  improvidently  allowed. 
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McAllisters  &  Bergin,  for  respondent. 

Garber  &  Thornton,  Sharp  &  Sharp,  Bishop  &  Fifield,  and 
T.  H.  Hittell,  for  petitioners. 

Per  Curiam. 

At  the  common  law  the  writ  of  prohibition  was  issued  on 
the  suggestion  that  the  cause  originally,  or  some  collateral 
matter  arising  therein,  did  not  belong  to  the  inferior  jurisdic- 
tion, but  to  the  cognizance  of  some  other  court.  It  was  an 
original  remedial  writ,  provided  as  a  remedy  for  encroach- 
ment of  jurisdiction.  Its  office  was  to  restrain  subordinate 
courts  and  inferior  judicial  tribunals  from  exceeding  their 
jurisdiction.  (Tfie  Spring  Valley  Water  Works  vs.  T/ie  City 
and  County  of  San  Francisco,  April  Term,  1877.) 

By  the  fourth  section  of  the  sixth  article  of  the  Constitu- 
tion of  the  State  the  Supreme  Court  has  power  to  issue  writs 
of  prohibition.  We  are  all  of  opinion  that  the  writ  men- 
tioned in  the  Constitution  is  the  writ  of  prohibition  as  known 
to  the  common  law. 

Nor  does  the  language  of  Section  1,102  of  the  Code  of 
Civil  Procedure  require  of  us  to  hold  that  the  office  of  the 
writ  has  been  extended,  or  that  it  should  now  issue  in  cases 
in  which  it  coald  not  have  been  resorted  to  prior  to  the  stat- 
ute. The  full  text  of  that  section  is  as  follows:  *'The  writ 
of  prohibition  is  the  counterpart  of  the  writ  of  mandamus. 
It  arrests  the  proceedings  of  any  tribunal,  corporation, 
board,  or  person,  when  such  proceeding  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal,  corporation, 
board,  or  person." 

Giving  the  words  of  the  last  clause  of  the  section  their 
natural  construction  in  view  of  the  law  when  the  section  was 
adopted,  there  woald  be  no  difficulty  in  holding  that  the 
**  corporation,  board,  or  person'*  mentioned,  was  a  corpora- 
tion, board,  or  person  clothed  with  limited  judicial  powers 
which  had  been  exceeded.  The  word  "jurisdiction,"  when 
used  iu  connection  with  **  prohibition,"  would  be  at  once  un- 
derstood as  being  employed  in  the  sense  of  the  legal  power 
or  authority  "to  hear  and  determine  causes."  It  is  said, 
however,  that  the  first  clause  of  the  section  can  only  be  given 
effect  by  extending  prohibition  so  as  to  arrest  every  unau- 
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thorized  act  of  an  officer  or  person  clothed  with  authority, 
as  mandamus  may  be  employed  to  compel  the  performance 
of  any  act  enjoined  by  law,  with  the  condition  in  each  case 
that  the  party  has  no  other  plain,  speedy,  and  adequate  rem- 
edy. But  that  prohibition  as  a  remedy  is  not  in  every  re- 
spect the  exact  converse  of  mandamus  is  made  apparent  by 
the  words  of  the  second  clause  of  the  same  section,  which 
declare  that  prohibition  arrests  proceedivga  which  are  with- 
out or  in  excess  of  the  jurisdiction.  In  prohibition  it  must 
be  shown  to  the  court  that  the  inferior  court  or  person  has  ex- 
ceeded the  powers  conferred  by  law,  and  the  court  intervenes 
to  prevent  further  proceedings  without  or  in  excess  of  such 
power.  Mandamus  may  be  resorted  to  whenever  an  officer  or 
person  refused  to  perform  a  duty  enjoined  by  law,  although 
the  act  may  have  isolated  one  disconnected  from  any  pro- 
ceedings leading  up  to  that  which  the  recalcitrant  official 
or  individual  refused  to  perform. 

In  what  sense,  then,  is  the  word  "counterpart"  employed 
in  the  first  clause  of  the  section?  As  it  can  not  be  given  the 
meaning  of  the  exact  reverse  or  opposite  without  doing  away 
with  the  limitation  contained  in  the  second  clause,  whereby 
prohibition  is  confined  to  the  cases  in  which  the  court,  cor- 
poration, officer,  or  person  has  already  exceeded  the  powers 
conferred  by  law,  it  must  have  been  used  in  the  more  gener- 
al sense,  that  prohibition  is  the  opposite,  in  that  it  arrests, 
while  mandamus  oommavds  action. 

The  word  "counterpart,"  as  employed  in  the  statute,  is 
designed  to  illustrate  ihe  operation  of  the  writ  of  prohibition 
when  issued  in  a  proper  case,  but  it  is  not  intended  to  en- 
large or  add  to  the  class  of  cases  in  which  it  may  be  resorted 
to.     Writ  denied,  and  petition  dismissed. 


[No.  6,14.5.] 

[Filed  November  26,  1878.] 

PLOVER  ys.  MITCHELL. 

Upon  the  authority  of  Mnvrer  vs.  MUcheH,  No  6,140,  writ 
denied,  and  petition  dismissed. 
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[No.  6.306.1 

[Filed  November  26,  1878. J 
HAGEE,  Eespondent,  ys.  SPECT,  Appellant. 

Dbbds— CoNSTRircTiON  TF. — ^Where  two  or  more  diffprent  descriptions  occur  in  a 
deed,  it  must  be  construed  most  strongly  against  the  grantor. 

EsTOFPEL  IN  Pais. — ^When  one  executes  a  power  of  attorney  to  sell  lands  without 
authority,  he  is  estopped,  should  the  title  to  the  same  property  come  to  his 
hands,  from  denyini?  that  he  had  competent  authority  to  execute  it,  as  ngai  st 
a  honajide  purchaser  under  the  power ;  but  such  an  estoppel  is  unarailing  as 
against  a  subsequent  honajide  purchaser  from  said  person  without  notice  of  the 
existence  and  contents  of  the  power. 

Notice— Reoistut  Act  op  1850.<— The  design  and  purpose  of  the  Registry  Act  of 
1850  was  to  impart  notice  that  the  owner  of  an  estate  had  conveyed  or  encum- 
bered it.  The  record  of  a  power  of  attorney  executed  without  authority  does 
not  impart  notice  of  its  contents  to  a  subsequent  purchaser. 

Idem. — Under  the  Registry  Act  it  is  only  the  record  of  a  conveyanee  msde  by  the 
Ofoner  of  his  lands,  or  some  interest  therein,  which  imparts  constructive  notice 
tj  his  subsequent  purchasers.  The  chief  effect  of  the  notice  is  to  give  priority 
to  the  recorded  instrument.  The  statute  does  not  declare  that  it  shall  have  the 
effect  to  give  notice  of  matter  which  will  operate  as  an  estoppel  in  pait  as 
against  one  who  is  uot  a  party  to  the  instrument. 

Appeal  from  the  Tenth  District  Court,  County  of  Colusa. 

A.  L.  Hart  and  S.  T.  Kirk,  for  appellant. 
Belcher  &  Belcher,  for  respondent. 

Per  Curiam. 

Action  for  the  recovery  of  the  possession  of  block  90,  in 
the  town  of  Colusa.  Both  parties  claim  title  under  a  patent 
issued  to  Larkin  and  Missroom,  as  the  confirmees  of  the 
Jimeno  grant.  The  court  below  found  the  title  to  the  undi- 
vided five-sixths  of  the  premises  in  controversy  was  in  the 
plaintiff,  and  one-sixth  in  the  defendant.  The  defendant  ap- 
peals from  the  judgment  and  the  order  denying  a  new  trial. 

The  first  conveyance  by  either  of  the  confirmees  was  made 
on  the  23d  day  of  September,  1851,  and  purports  to  have 
been  made  by  Larkin,  for  himself,  and  by  Missroom,  by 
Larkin  as  his  attorney  in  fact,  to  Seawell  and  Hastings ;  and 
the  deed  purports  to  convey  an  "undivided  two-thirds  part 
of  the  following  described  tract  or  parcel  of  land,  to-wit : 
Two  Spanish  leagues,  (or  dos  sitios  de  ganado  mayor)  or 
land  on  the  west  bank  of  the  Sacramento  Biver,  part  of  the 
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land  formerly  known  as  the  Colusa  Tract,  including  the  town 
of  Colusa,  being  a  part  of  the  eleven  Spanish  leagues  granted 
by  Don  Manuel  Micheltorena"  to  Jimeno,  and  sold  by  him 
to  said  Larkin  and  Missroom.  The  two  leagues  are  further 
described  by  reference  to  a  grant  to  BidweU,  a  sale  by  him 
to  Semple,  and  a  Sheriffs  sale  under  execution  against 
Semple. 

It  is  unnecessary  for  the  purposes  of  this  appeal,  to  de- 
termine whether  the  description  is  sufficient  to  amount  to  a 
conveyance  of  the  whole  of  the  ''two  Spanish  leagues  of 
land;"  but  the  inquiry  may  be  limited  to  the  question 
whether  an  undivided  interest  in  the  premises  in  controversy 
was  conveyed.  The  two  leagues  mentioned  in  the  deed  are 
described  as  "including  the  town  of  Colusa."  The  evidence 
shows  that  the  town  is  within  the  bounds  of  the  Jimeno 
Grant,  that  at  the  time  of  the  execution  of  the  deed  a  map  of 
the  town  had  been  made,  that  the  northern  and  southern 
limits  of  the  town  had  been  fixed  and  established  on  the 
ground,  that  stakes  had  been  set  at  the  corners  of  several  of 
the  blocks,  that  a  number  of  houses  had  been  built,  and  that 
as  applications  were  made  for  the  purchase  of  lots,  surveys 
were  made  in  accordance  with  the  map.  From  the  fact  that 
the  court  found  that  the  defendant  had  title  to  an  undivided 
sixth  of  the  block  of  land  in  controversy,  and  that  he  deraigns 
title  under  that  deed,  it  is  to  be  inferred  that  the  court  found 
that  the  town  of  Colusa  had  been  laid  out  before  the  execu- 
tion of  the  deed,  and  that  the  block  in  controversy  is  a  por- 
tion of  the  land  which  was  then  recognized  as  within  the 
limits  of  that  town.  If  the  decision  in  that  regard  be  correct, 
it  must  be  held  that  the  deeds  conveyed  an  interest  in  the 
lands  within  the  town,  however  uncertain  other  descriptive 
portions  of  the  deed  may  be. 

The  deed  was  executed  by  Larkin,  and  purports  to  have 
been  executed  by  Missroom,  by  Larkin.  his  attorney  in  fact, 
but  it  does  not  appear  that  Missroom  had  constituted  Larkin 
his  attorney  in  fact.  The  deed,  therefore,  is  to  be  regarded 
only  as  the  deed  of  Larkin.  At  the  time  of  its  execution  he 
held  the  title  to  the  undivided  half  of  the  land  conveyed,  and 
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it  must  be  construed  as  conveying  his  undivided  half,  al- 
though it  purports  to  have  been  executed  by  Missroom,  who 
was  an  owner  of  the  title  in  common  with  -Larkin. 

The  record  does  not  contain  any  conveyance  from  Seawell 
and  Hastings — the  grantees  in  that  deed — to  the  plaintiff  or 
his  grantors,  and  the  decision  that  the  plaintiff  was  the 
owner  of  the  undivided  five-sixths  of  the  land  was  not  sus- 
tained by  the  evidence,  for  he  could  not  have  acquired  the 
title  to  more  than  three-sixths  unless  he  acquired  it  under 
the  deed  to  Seawell  and  Hastings. 

The  defendant  claims  that  the  evidence  shows  that  no  in- 
terest in  the  town  of  Colusa  passed  to  the  plaintiff  under  the 
deeds  through  which  he  deraigns  title.     By  one  of  these 

deeds  William  J.  Eames  conveved  to  S.  A.  and  James  Mor- 

» 

rison  an  undivided  quarter  of  "nine  Spanish  leagues  of 
land  *  *  *  commencing  two  Spanish  leagues  below  or 
southerly  from  the  tract  of  land  on  said  river,  known  as  the 
rancho  of  Lirkin's  children,  and  running  thence  along  with 
said  river  southerly  nine  Spanish  leagues,  and  one  league 
back  or  westwardly  from  said  river,"  being  part  of  the  Jimeno 
Grant,  ''which  said  tract  was  conveyed  to  said  William  J. 
Eames  by  Henry  Coggill  and  wife,"  by  deed  dated  May  31, 
1852;  *'and  being  the  same  tract  of  land  conveyed  to  the 
said  Samuel  A.  Morrison  and  James  Morrison  by  the  said 
William  J.  Eames  (as  the  attorney  in  fact  of  the  said  John 
S.  Missroom)  by  deed  bearing  date  the  20th  day  of  April,  A. 
D.  1852."  The  deed  last  referred  to  describes  the  land  con- 
veyed as  "lying  and  being  southerly  and  below  the  town  of 
Colusa."  The  proposition  is,  in  effect,  that  this  description 
controls  and  limits  all  the  other  descriptive  words  in  the  deed 
of  Eames  to  Morrison  and  Morrison.  The  first  two  descrip- 
tions appear,  both  from  the  words  themselves  and  the  ex- 
trinsic evidence  relating  to  the  boundaries  of  the  land,  to  be 
as  certain  as  the  third  description ,  and  therefore,  in  accord- 
ance with  the  rule  requiring  the  deed  to  be  construed  most 
strongly  against  the  grantor,  it  must  be  held  that  the  first 
two  descriptions  prevail  over  the  third  ;  and  as  the  evidence 
shows  that  the  town  of  Colusa  is  included  within  the  first  two 
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descriptions,  it  must  be  held  that  the  deed  conveyed  an  un- 
divided fourth  of  the  town  of  Colusa,  if  Eames  held  that  in- 
terest. 

It  is  further  contended  by  the  defendants  that  the  land  in 
controversy  is  excepted  from  the  deed  of  Missroom  to  Cog- 
gill  ;  and  if  not  in  fact  excepted,  that  Eames,  and  the  plaint- 
iff claiming  under  him,  are  estopped  to  assert  title  to  the 
premises.  The  deed  contains  the  following  exceptions  : 
''also  excepting  therefrom  such  parts  thereof  as  may  be  sold 
by  agent  of  said  parties  of  the  first  part  (Missroom  and  wife) 
before  receiving  due  notice  of  this  conveyance."  The  defend- 
ant introduced  in  evidence  a  power  of  attorney,  dated  Sep- 
tember 24,  1851,  executed  by  Larkin  and  Missroom  by 
Eames,  also  by  Seawell  and  Hastings  to  Carpenter,  author- 
izing him  to  convey  lots  in  Colusa;  and  he  also  introduced  a 
deed  dated  December  12,  1861,  purporting  to  have  been  exe- 
cuted to  Monroe,  by  Larkin,  Missroom,  Seawell,  Hastings 
and  Hughes,  by  Carpenter,  their  attorney  in  fact,  conveying 
the  premises  in  controversy.  It  is  claimed  that  the  power 
of  attorney  and  the  deed  (both  of  them  having  been  made 
before  the  deed  of  Missroom  to  Coggill)  proved  that  the 
premises  therein  described  are  within  the  exception  contain- 
ed in  the  deed  of  Missroom  to  Coggill.  But  we  are  of  the 
opinion  that  this  position  can  not  be  sustained,  for  they  do 
not  prove,  as  against  Missroom,  that  Eames  was  his  agent. 

For  the  purpose  of  this  appeal,  it  will  be  assumed  that  as 
against  Eames,  the  power  of  attorney  to  Carpenter  created 
an  equitable  estoppel  which  precluded  him  from  denying,  as 
against  a  boruifick  purchaser  deraigning  title  under  the  power, 
that  he  had  competent  authority  from  Missroom  to  execute 
it.  But  however  complete  the  estoppel  would  have  been  as 
against  Eames,  it  is  unavailing  as  against  a  subsequent  bona 
fide  purchaser  from  him,  without  notice  of  the  existence  and 
contents  of  the  power.  (Herman  on  Estoppel,  Section  332.) 
There  is  no  proof  in  the  record,  and  it  is  not  claimed  that  the 
purchasers  from  Eames  had  actual  notice  of  the  existence  and 
contents  of  the  power.  But  it  may  be  claimed  by  the  defend- 
ant they  had  constructive  notice,  from  the  fact  that  the  power 
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was  recorded  before  the  subsequent  purchasers  from  Eames 
took  their  conveyance.  The  solution  of  this  question  will 
depend  upon  the  proper  construction  of  the  Begistry  Act 
of  1850,  which  was  then  in  force. 

Section  24  provides  that  **  every  conveyance  whereby  any 
real  estate  is  conveyed,  or  may  be  affected,  proved  or  ac- 
knowledged and  certified  in  the  manner  prescribed  in  this 
act,  to  operate  as  notice  to  third  persons,  shall  be  recorded," 
etc.  Section  25  provides  that  **  every  such  conveyance,  cer- 
tified and  recorded  in  the  manner  prescribed  in  this  act, 
shall,  from  the  time  of  filing  the  same  with  the  Recorder  for 
record,  impart  notice  to  all  persons  of  the  contents  thereof," 
etc.  Section  27  provides  that  "every  power  of  attorney,  or 
other  instrument  in  writing,  containing  the  power  to  convey 
any  real  estate  as  agent  or  attorney  for  the  owner  thereof,  or 
to  execute  as  agent  or  attorney  for  another,  any  conveyance 
whereby  any  real  estate  is  conveyed  or  may  be  affected,  shall 
be  acknowledged  or  proved,  and  certified  and  recorded  as 
other  conveyances  whereby  real  estate  is  conveyed  or  affected, 
are  to  he  acknowledged  or  approved,  and  certified  and  re- 
corded." Section  36  provides  that  "the  term  'conveyance,' 
as  used  in  this  act,  shall  be  construed  to  embrace  every  in- 
strument in  writing  by  which  any  real  estate  or  interest  in 
real  estate  is  created,  aliened,  mortgaged,  or  assigned,  except 
wills,  leases  for  a  term  not  exceeding  one  year,  executory 
contracts  for  the  sale  or  purchase  of  lands,  and  powers  of 
attorney." 

In  considering  the  point  under  review,  we  shall  waive  the 
question  whether,  under  these  provisions,  there  cord  of  a 
power  of  attorney  to  convey  real  estate  imparts  notice  of  its 
contents  to  subsequent  purchasers,  in  the  same  manner  as 
though  it  was  a  conveyance  ;  and  for  the  purpose  of  the  de- 
cision, shall  assume  that  in  this  respect  they  stand  upcm  the 
same  footing.  Treating  them  in  this  light,  the  sole  purpose 
in  requiring  them  to  be  recorded,  in  so  far  as  they  might  affect 
subssquent  purchasers,  was  to  give  them  notice  that  the 
owner  had  parted  with  or  encumbered  his  estate  in  the  land, 
by  a  conveyance  made  either  by  himself  directly  or  through 
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an  attorney  in  fact.  If,  however,  it  should  appear  that  the 
owner  had  in  fact  made  no  conveyance — that  his  pretended 
deed  was  a  forgery,  or  if  purporting  to  be  made  by  an  attor- 
ney, that  the  attorney  had  no  authority  to  execute  it,  it  is 
clear  the  record  could  impart  no  notice  of  a  fact  which  did 
not  exist.  In  such  a  case  the  pretended  conveyance  would 
be  an  absolute  nullity,  and  though  recorded,  the  record  would 
impart  no  notice  of  its  contents  to  a  subsequent  purchaser. 

The  design  and  purpose  of  the  Registry  Act  being  to  im- 
part notice  by  the  record  to  snibsequent  purchasers,  that  the 
owner  of  the  estate  had  conveyed  or  encumbered  it,  an  in- 
strument made  by  a  stranger  to  the  title,  without  authority, 
and  which  can  in  no  wise  affect  the  estate  of  the  owner,  does 
not  come  within  the  purview  of  the  statute. 

In  the  case  at  bar,  Eames  had  no  authority  to  appoint  an 
attorney  to  convey  the  title  of  Missroom ;  and  the  instrument 
by  which  he  attempted  to  do  thid  was  a  nullity,  which  in  no 
wise  affected  the  title  or  estate  of  Missroom.  It  could,  of 
course,  impart  no  notice  of  anything  done  by  Missroom  when 
he  had  done  nothing  in  the  premises.  If  the  record  of  it 
could  be  deemed  constructive  notice  of  anything,  it  could 
only  be  of  the  fact  that  Eames  had  executed  the  instrument. 
But  it  was  not  a  conveyance  by  Missroom,  the  owner  of  the 
land,  nor  a  power  of  attorney  from  him  to  Carpenter,  either 
directly  or  indirectly ;  but  simply  the  unauthorized  act  of 
Eames,  assuming  to  act  for  Missroom.  The  provisions  of 
the  Registry  Act,  already  quoted,  do  not  make  the  record  of 
such  an  instrument  notice  of  its  contents  to  any  one  or  for  any 
purpose.  We  are  therefore  of  opinion  that  the  record  of  it 
did  not  impart  notice  of  its  contents  to  the  subsequent  pur- 
chasers from  Eames,  who,  in  the  meantime,  had  acquired 
the  title  of  Missroom. 

Looking  at  this  question  from  another  point  of  view,  the 
conclusion  is  the  same  as  already  stated.  The  matter,  in  re- 
spect to  which  the  statutory  notice  is  imparted  to  subsequent 
purchasers  and  mortgagees  by  means  of  the  record,  is,  as 
prescribed  by  Section  24,  the  contents  of  the  conveyance  of 
land  or  of  some  interest  therein — that  is  to  say,  the  contents 
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of  a  "conveyance,"  as  defined  by  Section  36,  conveying,  or 
purporting  to  convey,  the  real  estate,  or  some  interest  therein, 
of  the  person  who  executed  the  instrument,  or  by  which,  in 
the  language  of  Section  24,  his  real  estate  ''may  be  affected." 
Thus  the  record  of  a  deed  or  mortgage  made  by  a  person, 
whether  he  then  held  the  title  or  interest  purported  to  be 
conveyed  or  mortgaged,  or  not,  is  constructive  notice  to  his 
subsequent  purchasers  or  mortgagees  of  some  right,  title,  or 
interest  in  the  same  premises.  But  it  is  only  the  record  of 
the  "conveyance"  made  by  a  person  of  his  lands  or  sonfe  in- 
terest therein  which  imparts  constractive  notice  to  his  sub- 
sequent purchasers  and  mortgagees ;  and  the  record  of  no 
other  instrument  charges  them  with  such  notice.  Now  in 
this  case  the  power  of  attorney  to  Carpenter,  executed  by 
Eames  as  the  attorney  in  fact  of  Missroom,  was  not,  and  did 
not  purport  to  be,  a  conveyance  of  the  real  estate  of  Eames, 
or  of  any  interest  therein ;  and  therefore  the  record  thereof 
did  not  impart  constructive  notice  of  its  contents  to  subse- 
quent purchases  from  him.  The  mode  in  which  the  defend- 
ant proposes  to  affect  the  purchasers  from  Eames,  is  by  show- 
ing that  they  had  notice  of  matters  which  amounted  to  an 
estoppel  in  pais  as  against  Eames,  and  therefore  charged 
them,  or  the  estate,  while  in  their  hands.  Conceding  that 
the  record  charged  them  with  notice  of  the  deed  to  Monroe 
by  Carpenter  as  the  attorney  in  fact  of  Missroom,  and  of  the 
instrument  whereby  Eames,  as  the  attorney  in  fact  of  Miss- 
room, purported  to  substitute  Carpenter  as  such  attorney  in 
fact,  does  the  notice  have  the  effect  claimed  for  it?  As  al- 
ready stated,  the  record  is  notice  of  the  contents  of  an  in- 
strument by  which  the  land  of  the  grantor  is  conveyed  or 
may  be  effected — that  is  to  say,  of  some  right,  title,  or  inter- 
est conveyed  to  or  vested  in  the  party  to  whom  the  instru- 
ment is  made.  The  chief  effect  of  the  notice  is  to  give  prior- 
ity to  the  recorded  instrument  and  cause  subsequent  pur- 
chasers and  mortgagees  to  take  whatever  interest  they  would 
otherwise  have  acquired,  subject  and  subordinate  to  the 
right,  title,  or  interest  acquired  by  the  prior  purchaser  or 
mortgagee.    It  gives  to  the  purchaser  or  mortgagee  men- 
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tioned  in  the  recorded  instriiment  a  better  right,  title,  or  in- 
terest than  that  which  is  acquired  by  the  subseqaent  pur- 
chaser or  mortgagee.  The  statute  does  not  declare  that  it 
shall  have  the  effect  to  give  notice  of  matter  which  will  only 
operate  as  an  estoppel  in  pais;  and  it  is  difficult  to  conceive 
how,  under  the  provisions  of  the  statute,  it  can  have  other  or 
further  effect  than  as  above  indicated.  But  even  if  its  effect 
be  not  thus  limited,  it  is  clear  that  it  will  not  amount  to 
notice  of  a  matter  constituting  an  estoppel  in  paiSf  as  against 
one  who  is  not  a  party  to  the  instrument. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


Supreme  Court  of  New  Hampshire. 

Degembeb,  1876. 


HITCHINS  BT  AL.,  vs.  PETTINarLL  bt  al. 

BEFOBMATTOir  OF  Dbbb— pABT  OF  Land  Omittbd— Fraud  OF  Orantob.— When, 
in  m  deed,  a  part  of  the  land  hargalned  and  paid  for  it  omitted  by  the  fnud  of 
the  grantor  he  may  be  compelled  to  convey  it  to  the  grantee,  although  the  gran- 
tee, by  the  exercise  of  ordinary  care,  would  have  discoTored  the  error  when  the 
deed  was  made. 

Bill  in  equity  for  the  reformation  of  a  deed.  The  court 
found  that  the  plaintiffs  bought  a  farm  of  the  defendants  and 
paid  for  it;  that  a  part  of  the  farm  containing  ten  acres,  in- 
cluded in  the  bargain  and  paid  for,  was,  hj  the  fraud  of  the 
defendants/  not  included  in  the  deed;  and  that  the  plaintiffs, 
by  the  exercise  of  ordinary  care,  would  have  discovered  the 
fraud  when  the  deed  was  made.  The  question,  whether  the 
plaintiffs  are  entitled  to  relief,  was  transferred  by  the  Circuit 
Court. 

Wiggin,  for  plaintiffs. 
Bartlett,  for  defendants. 

Sawyer,  J. 

If  the  ten  acres  had  been  omitted  in  the  deed  by  a  mutual 
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mistake,  the  plaintiffs  would  have  been  entitled  to  relief, 
notwithstanding  their  failure  to  exercise  ordinary  care  in  ex- 
amining the  deed  and  ascertaining  whether  the  contract  was 
accurately  pat  in  writing.  The  rule  caveat  emptor  applies  to 
the  making  of  the  contract  of  purchase,  the  negotiations,  the 
agreement,  the  inducements  upon  which  the  purchasei:  acts, 
the  grounds  on  which  the  minds  of  the  parties  meet,  but  not 
to  the  formal,  clerical  process  of  giving  the  purchaser  written 
evidence  of  the  completed  bargain.  (Munroe  vs.  Skdion^  36 
Ind.  302.) 

On  the  facts  stated,  the  plaintiffs  are  entitled  to  a  decree 
requiring  the  defendants  to  give  them  a  deed  of  the  ten  acres. 


Notes  of  Recent  Decisioiis. 


Party  Wall — What  does  not  Oonstitute. — ^A  brick  wall 
about  «ight  feet  high  separated  two  properties  on  the  south 
side  of  Chestnut  Street^  belonging  respectively  to  A  and  B. 
In  1875  A,  being  about  to  erect  a  new  building,  took  down 
this  wall.  He  was  thereby  obliged  to  &II  back  for  his 
new  structure  to  the  new  south  line  of  Chestnut  Street  pre- 
scribed by  the  Act  of  April  28,  1870.  B  contracted  with  a 
brick-layer  to  rebuild  the  part  of  the  destroyed  wall  be- 
tween the  old  and  new  lines  of  the  Chestnut  Street,  exactly 
in  its  former  position,  half  on  his  own  ground  and  half  on 
that  of  A.  A  sought,  by  injunction,  to  prevent  its  re-erec- 
tion. Held:  that  the  wall  destroyed  was  a  mere  division 
fence,  and  not  a  party  wall,  and  that  while  B's  right  to 
build  it  on  his  own  ground  was  indisputable  (since  he  had 
undertaken  no  alteration  or  rebuilding  since  the  passage  of 
the  Act  of  1870)  he  could  claim  no  right  to  rebuild  it  on  A's 
ground.  Sup.  Ct.  Pennsylvania,  Feb.  11,  1878.  ( Wi$tar*s 
Appeal^  "W*.  Not.  Cas.) 
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Current  Topiost 

We  begin  this  week  with  the  publication  of  the  important 
decisions  of  the  United  States  Sapreme  Court.  The  case  of 
Omis  vs.  Potadl  appears  in  tliis  number,  involving  a  princi- 
ple applicable  to  our  practice.  "We  have  in  hand  the  full 
opinion  in  Ffdmer  vs.  Low,  a  synopsis  of  which  we  gave  in 
our  last  week's  issue;  and  the  opinion  in  Cook  vs.  Common- 
iveaUhy  which  decides  that  a  tax  laid  by  a  State  on  the 
amount  of  sales  made  by  an  auctioneer  is  a  tax  on  the  goods 
sold;  and  where  the  goods  are  imported  goods,  in  the  origi- 
nal packages  sold  for  the  importer,  the  law  aathoriaing  the 
tax  is  void  as  laying  a  duty  on  imports. 

We  call  attention  to  the  following  case  appearing  in  this 
number: 

In  the  matter  of  Flanagan,  in  bankruptcy.  The  opinion  in 
this  case  determines  a  new  question  in  regard  to  the  practice 
in  the  U.  S.  District  Court  where  two  petitions  in  bankruptcy 
have  been  filed  against  the  same  party.  In  this  case  invol- 
untary proceedings  were  inaugurated,  but  before  an  adjudi- 
cation the  alleged  bankrupt  proposed  a  composition,  which 
was  accepted.  Prior  to  the  filing  of  the  involuntary  petition 
one  of  the  creditors  had  attached,  and  he  refused  to  accept 
the  terms  of  the  composition,  and  would  not  release  his  at- 
tachment, there  being  no  adjudication.  The  composition 
failed,  and  the  bankrupt  filed  his  voluntary  petition  and  was 
adjadged  a  bankrupt.  The  attaching  creditor  petitioned  the 
court  to  set  the  adjudication  aside  for  want  of  jurisdiction 
on  account  of  the  pendency  of  the  involuntary  petition.  The 
court  denied  the  motion. 

Naphtaly,  Freidenrich  &  Ackerman,  for  the  bankrupt. 
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Supreme  Court  of  GaJifomia. 

November  Term,  1878. 


[No.  «,141.] 

[Filed  December  2, 1878.] 

BHAW,  Eespondent, 
vs. 
WANDESFORDE  et  al.,  Appellant. 

Whbn  tbe  court  below  has  filed  findings,  but  has  fafled  to  find  upon  a  material  issue 
raised  by  the  pleadings,  tbe  judgment  will  be  reversed. 

Appeal  from  the  Third  District  Court,  city  and  cotrntj  of 
San  Francisco. 

Boche  &  Bobinson,  for  appellant. 
Gray  &  Haven,  for  respondent. 

MoElNSTBT,  J. 

The  complaint  alleges  that  the  defendants  ^' other  than  J. 
B.  and  Mary  Wandesforde  hold  liens  of  record  upon  the  said 
premises  described  as  aforesaid."  Among  the  defendants  are 
Page,  Sampson,  Dolbeer,  and  Carson,  comprising  the  firm 
of  Page  &  Co. ;  and  also  Taylor  and  Little,  comprising  the 
firm  of  Taylor  &  Company.  The  defendants,  J.  B.  and 
Mary  Wandesforde,  aver  in  their  answers  that  Page  &  Co. 
were,  on  the  8th  day  of  September,  1872,  creditors  of  plaint- 
iff in  a  certain  sum  for  lumber  and  materials  theretofore  sold 
and  delivered  to  plaintiff,  which  lumber  and  materials  were 
actually  used  by  said  plaintiff  in  the  construction  of  the 
building  and  "in  the  performance  of  that  portion  of  the 
work  embraced  in  Exhibit  A  (written  contract),  which  plaint- 
iff performed,"  etc.  That  on  the  8th  day  of  November,  1872, 
and  before  the  expiration  of  thirty  days  next  ensuing  the  com- 
pletion of  the  building,  a  lien  was  filed  in  due  and  proper 
form  (giving  the  substance  thereof).  That  by  reason  there- 
of Page  &  Co.  claimed  a  lien,  etc.     ''That  afterward,  to-wit: 
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in  the  month  of  December,  1872,  and  within  ninety  days 
from  the  said  8th  day  of  November,  1872,  and  while  the  said 
claim  was  still  unpaid,  this  defendant  paid  to  said  Page  &  Co. 
the  said  amount  of  five  hundred  and  one,  and  fifty-one  one- 
hundredths  ($501  51-100)  dollars,  in  gold  coin  of  the  United 
States,  and  said  Page  &  Co.,  in  consideration  thereof,  as- 
signed and  transferred  to  this  defendant  all  their  right,  title, 
and  interest  in  and  to  said  claim.''  The  answers  contain 
similar  averments  in  respect  to  the  claim  and  lien  of  Taylor 
&  Co.,  mutatis  mutandis. 

There  is  no  finding  in  respect  to  these  allegations — allega- 
tions which,  by  virtue  of  the  provision  of  the  Code  of  Civil 
Procedure,  the  plaintiff  is  supposed  to  have  denied.  That 
the  issue  is  material  can  not  be  doubted.  If  the  allegations 
of  the  answers  are  true,  defendants  are  entitled  to  a  credit 
to  the  amount  of  the  sums{)aid  to  Page  &  Co.  and  Taylor  & 
Co. 

The  judgment  must  be  reversed  for  want  of  necessary  find- 
ings. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 
We  concur : 

Crockett,  J. 

NiLES,  J. 

Rhodes,  J. 
Wallace,  C.  J. 


TNo.  5,557.J 

[Filed  December  2,  1878.] 

CLARK,  Administrator,  bt  al. 

vs. 
CITY  ASD  COUNTY  OF  SAN  FRANCISCO  et  al. 

L  The  C.  H.  and  R.  Association  made  application  to  the  Board  of  Supexrisors  of 
San  Francisco  for  a  parcel  of  the  otUaide  landty  under  the  ordinances  of  the  cil^r 
and  conntj  and  statutes  of  the  State  applicable  to  the  disposition  of  such  lands; 
caused  its  claim  to  be  delineated  on  the  "  Outside  Land  Map,"  paid  the  assess- 
ments and  taxes  thereon,  and  proved  its  right  and  possession  to  the  satisfaction 
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of  the  Board.  A  portion  of  the  land  claimed  was  taken  for  a  park  under  the 
ordinances  and  statutes  aforesaid.  The.  plaintiffs  had  themselres  preyiously 
conveyed  to  the  association.  Held :  that  plaintiffs  who  now  claim  an  interest 
in  the  land  awarded  to  the  C.  H.  and  R.  Association,  but  who  made  no  appli- 
cation to  the  Supervisors,  nor  notified  the  Board  of  their  claim ;  who  did  not 
have  their  claim  delineated  on  the  map,  nor  pay  any  assessments  or  taxes,  can 
not  maintain  an  action  against  the  CUy  cmd  County  of  San  Franeiaco  for  a  part 
of  the  assessed  value  of  the  land  so  taken  for  the  park. 
2.  Prior  to  the  Codes,  when  a  corporation  was  dissolved,  the  directors  continued  to 
be  trustees  of  the  creditors  and  stockholders  for  certain  purposes ;  or  in  case 
the  directors  died  subsequent  to  the  dissolution,  the  District  Court  could  ap- 
point new  trustees  for  like  purposes ;  such  trustees  were  necessary  parties  to  an 
action  affecting  the  property  of  the  corporation,  without  whose  presence  as  par- 
ties the  legal  title  of  the  corporation  to  real  estate  could  not  be  transferred,  its 
affairs  settled,  or  its  property  distributed. 

Appeal  from  Fifteenth  District  CSourt,  city  and  county  of 
San  Francisco. 

Sharp  &  Sharp  and  Naphtaly  and  I^eumann,  for  appellants. 
Barstow,  Stetson  &  Houghton  and  W,  C.  Burnett,  for  re- 
spondent. 

McKlNSTRT,  J. 

Plaintiffs  ask  judgment  that  the  city  and  county  pay  to 
them  three-eighths  of  the  moneys  assessed  as  the  value  of 
certain  outside  lands  taken  for  a  public  park.  The  case 
shows  that  plaintiffs  had  no  claim  delineated  on  the  "  Out- 
side Land  Map/'  and  were  therefore  not  within  the  cate- 
gory of  those  recognized  by  the  ordinances  and  statutes  re- 
lating to  the  lands  in  which  they  now  assert  a  right.  It 
further  appears  that  the  lands  were  delineated  on  the  map 
at  the  request  and  in  the  name  of  a  corporation — ^the  "  Citi- 
zens* Homestead  and  Road  Association;"  that  plaintiffs 
never  paid  the  taxes  and  assessments  on  the  lands,  but  that 
the  same  were  paid  by  the  Association,  and  that  no  copy  of 
the  complaint  was  filed  with  the  Clerk  of  the  Board  of  Su- 
pervisors, nor  did  plaintiffs  otherwise  attempt  to  intervene 
between  the  Board  and  the  Homestead  Association.  (Stat- 
utes 1867-8,  Sections  4  and  8;  Statutes  1869-70,  Section  3.) 

CTnder  these  circumstances,  it  is  obvious  that  plaintiffs 
have  no  claim  against  the  city  and  county. 
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Nor  does  the  record  show  a  case  against  the  other  de- 
fendants. Assuming — ^as  is  claimed  by  plaintiffs — that  the 
corporation  was  dissolved  by  the  expiration  of  the  period  of 
its  existence,  as  declared  in  the  articles,  the  persons  who 
were  its  directors  at  the  time  of  the  dissolution  continued 
as  trustees  of  the  creditors  and  stockholders,  with  full  pow- 
er to  settle  the  affairs  of  the  corpomtion,  to  collect  and  pay 
the  outstanding  debts,  and  divide  among  the  stockholders 
the  moneys  and  other  property  remaining  after  the  payment 
of  the  debts  and  necessary  expenses.  (1  Hittell's  General 
Laws,  Arts.  761-2.)  And  if  the  places  in  the  Board  of 
Trustees  became  vacant,  or  plaintiffs  were  dissatisfied  with 
the  trustees  (after  the  dissolution),  they  could  have  had 
trustees  appointed.  (Id.,  Art.  768.)  After  the  dissolution, 
such  trustees  were  necessary  parties  to  any  action  affecting 
the  rights  or  interests  of  the  late  corporation  in  property, 
real  or  personal.  If  the  deeds  made  by  Rowell  and  Flana- 
gan, "  pretending  to  act  as  President  and  Secretary,*'  were 
voidj  the  trustees  could  complain,  because  the  lands  attempt- 
ed to  be  conveyed  were  still  the  lands  of  the  corporation, 
or  of  themselves,  by  operation  of  law,  successors  to  the  le- 
gal title  in  trust  for  the  stockholders. 

The  plaintiffs,  as  individuals,  have  no  legal  estate  in  the 
lands  which  they  conveyed  to  the  corporation.  IfJ  as  stock- 
holders, they  could  have  commenced  proceedings  by  bill 
to  have  the  deeds  executed  by  Rowell  and  Flanagan  set 
aside,  and  to  have  the  property  of  the  late  corporation  prop- 
erly applied  and  distributed,  the  trustees,  representing  the 
stockholders  in  the  late  corporation,  would  have  been  nec- 
essary parties  to  such  proceedings,  without  whom  no  final 
decree  could  have  been  entered.  They  alone  were  empow- 
ered to  settle  the  affairs  of  the  corporation,  and  make  prop- 
er application  of  its  assets.  Certainly,  plaintifts  claiming 
to  have  some  interest  in  the  lands  which  had  stood  in  the 
name  of  the  corporation  would  not  be  entitled  to  a  decree 
requiring  the  apparent  grantees  of  the  corporation  to  con- 
vey the  title  to  them,  without  any  regard  to  the  creditors 
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of  the  corporation,  or  without  the  presence  of  those  made 
b}'  law  responsible  for  the  due  administration  of  the  eftects 
of  the  corporation. 

Judgment  and  order  affirmed.    Remittitur  forthwith. 

We  concur: 

Crockett,  J. 

NiLES,  J. 

Rhodes,  J. 
Wallace,  C.  J. 


[No.  10,365.] 

[Filed  December  2,  1878.] 
PEOPLE  vs.  ABBOTT. 

Criminal  Law— Larobnt— Pbopertt  in  Crbck.— Abbott  was  indicted  for  stealing 
a  certified  check,  alleged  in  the  indictment  to  hare  been  the  property  of  the 
Anglo  -  Califomian  Bank  ( limited  ).  The  check  was  in  these  words :  "  The 
Anglo-Califomian  Bank  (Limited)— Pay  to  cash  or  bearer  thirty  thousand  dol- 
lars, gold.  Geo.  W.  AbbotL  Certified,  O.  Grant,  teller."  The  check  was 
handed  to  Abbott  to  purchase  silver  for  the  bank,  but  Abbott  had  it  cashed  and 
fled  the  country.  He  was  tried  and  convicted,  but  the  court  granted  a  new  trial 
because  it  did  not  appear  that  the  bank  had  any  property  in  the  check.  Held: 
that  the  check  was  the  property  of  the  bank,  and  the  taking  amounted  to  lar- 
ceny, and  the  order  granting  a  new  trial  should  be  reversed. 

Wallace,  C.  J. 

The  prisoner  having  been  found  guilty  by  the  jury  of  the 
oflfense  of  grand  larceny,  in  stealing  a  certified  check  alleged 
in  the  indictment  to  have  been  the  property  of  "  The  Anglo- 
Californian  Bank  (Limited),"  a  corporation  existing  and  do- 
ing business  in  that  name,  was  awarded  a  new  trial  by  the 
court  below,  and  this  appeal  is  prosecuted  by  the  people 
from  the  order  granting  the  new  trial. 

The  motion  was  based  upon  many  grounds,  but  a  careful 
examination  of  the  record  discloses  that,  with  the  exception 
of  the  one  which  will  be  presently  considered,  none  of  them 
find  any  support  in  point  of  law  or  fact,  and  they  will  not, 
therefore,  be  further  noticed. 

The  indictment  alleges  that  the  prisoner  did  feloniously 
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steal,  take  and  carry  away  a  certain  written  iustrument,  the 
property  of  the  bank,  which  written  instrument  was  in  the 
words  and  figures  following : 
"[No.  284.]  San  Francisco,  February  19, 1878. 

"The  Anglo- Califomian  Bank  (Limited) — Pay  to  Cash,  or 
bearer.  Twenty  Thousand  Dollars  ($20,000)  gold. 

"  Geo.  W.  Abbott. 

"Certified  Feb.  19,  1878.  Q.  Grant,  Teller." 

And  the  principal  point  made  at  bar,  and  upon  which  it 
is  understood  that  the  court  below  granted  the  new  trial,  is 
that  it  did  not  sufliciently  appear  at  the  trial  the  instrument 
set  forth  in  the  indictment  as  the  subject  of  the  larceny  was 
the  property  of  the  Anglo-Californian  Bank. 

The  circumstances  shown  at  the  trial  were,  that  on  the 
day  of  the  date  of  the  instrument  set  forth  in  the  indictment 
the  prisoner,  who  had  been  accustomed  for  some  two  years 
next  theretofore,  to  act  as  the  broker  of  the  Anglo-Californian 
Bank  in  the  purchase  of  silver  for  its  use  in  its  business, 
stated  to  the  Cashier  of  the  bank  that  he,  the  prisoner, 
could  buy  a  certain  amount — some  twenty  thousand  dollars — 
of  silver  from  the  firm  of  Hodge  &  Co.,  and  was  thereupon 
instructed  by  the  Cashier  to  make  the  purchase.  For  the 
purpose  of  providing  the  money  to  be  used  by  the  prisoner 
in  efl:ecting  the  transaction,  the  prisoner  immediately  drew 
the  check  set  forth  in  the  indictment,  which  was  thereupon 
certified  by  the  bank  in  the  usual  form  and  delivered  to  the 
prisoner,  who  took  it  away  with  him  for  the  ostensible  pur- 
pose upon  his  part  of  using  it  in  the  proposed  purchase  of 
silver  for  the  bank,  but  on  the  same  day  he  used  it  in  a  pur- 
chase upon  his  own  account  from  the  Nevada  Bank  of  some 
920,000  and  upwards  in  currency.  The  prisoner  thereupon 
fled  the  country  with  the  proceeds,  or  most  of  the  proceeds 
of  the  check,  being  the  currency  so  purchased  by  him,  but 
was  subsequently  arrested  at  Acapulco  and  returned  to 
this  State.  The  Nevada  Bank  subsequently  demanded  and 
received  from  the  Anglo-Californian  Bank  the  amount  of  the 
check  in  due  course. 
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It  may  be  conceded,  as  claimed  for  the  prisoner,  that  a 
mere  check  drawn  against  the  funds  of  the  drawer  is  not 
the  subject  of  larceny  by  the  latter,  for  while  it  remains  in 
his  hands  it  is  his  property.  If  the  check  be  found  in  the 
hands  of  the  bank  it  is  presumptively  to  be  considered  as 
having  been  paid  out  of  the  funds  of  the  drawer  previously 
deposited  with  the  bank.  If  it,  however,  be  an  overdraft, 
or  its  payment  an  advance  made  by  the  bank  to  the  drawer, 
the  bank  may  show  that  fact.  In  neither  case  the  check 
may  be  said  to  be  the  property  of  the  drawer.  In  the  former 
case  the  bank  has  the  right  to  retain  the  possession  of  the 
check  until  it  has  obtained  in  some  way  the  acknowledg- 
ment of  the  drawer  that  the  bank  has  rightfully  paid  the 
amount  out  of  the  fund  of  the  drawer  on  deposit  with  the 
bank.  This  is  ordinarily  effected  by  the  balancing  of  the 
bank  book  of  the  drawer — which  constitutes  a  statement  of 
the  drawer's  account  with  the  bank — when  the  check  is 
usually  returned  to  the  drawer.  In  the  latter  case,  that  is 
when  the  check  represents  an  overdraft,  the  bank  may 
rightfully  retain  the  check  in  its  possession,  as  part  of  the 
evidence  of  its  claim  against  the  drawer  for  repayment, 
until  the  indebtedness  is  discharged.  But  we  think  that  it 
can  not  be  maintained  that  the  check  mentioned  in  the  in- 
dictment  wiw  in  any  sense  the  property  of  the  prisoner. 
When  it  was  appropriated  by  the  prisoner  it  bore  upon  its 
face  the  acceptance  of  the  bank  upon  which  it  had  been 
drawn.  This  acceptance  amounted  to  an  unconditional 
undertaking  upon  the  part  of  the  bank  to  pay  to  the  holder 
the  sum  named  in  the  check.  It  amounted  in  this  form  to 
an  absolute  promise  upon  the  part  of  the  bank — ^the  ac- 
ceptor— to  pay  to  the  holder — ^irrespective  of  the  actual  con- 
dition of  the  drawer's  account  with  the  bank.  This  is  the 
rule  by  which  the  rights  of  an  innocent  holder  of  the  certi- 
fied check  would  be  determined.  But  as  between  the  ac- 
cepting bank  and  the  prisoner  in  this  case,  the  certified 
check  did  not  create  such  an  obligation  in  favor  of  the  latter, 
nor  any  obligation  to  pay  to  him,  or  on  his  account,  or  for 
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his  benefit.  The  check  had  not  been  drawn  against  the 
funds  of  the  prisoner  in  the  bank,  (he  had  none),  nor  was  it 
an  overdraft  or  intended  by  the  parties  as  an  advance  to  the 
prisoner — it  was  in  -effect  merely  a  check  drawn  by  the  bank 
upon  itself,  for  its  own  business  purposes,  and  intrusted  by 
it  to  the  prisoner  to  be  applied  to  those  purposes.  As  be- 
tween the  prisoner  and  the  bank,  the  certified  check,  while 
it  remained  in  the  hands  ot  the  prisoner,  was  therefore  the 
property  of  the  bank  only — as  much  so  as  if  it  had  been  in 
the  hands  of  its  messenger  or  other  servant  or  employee, 
who  had  been  intrusted  with  it  by  the  bank  for  a  designated 
purpose.  In  such  a  case,  if  the  servant  or  employee  should 
take  the  custody  of  the  accepted  check,  aidmo  furandi,  the 
taking  would  amount  to  a  larceny  of  the  property  of  the 
bank  within  the  intent  of  the  statute,  and  to  this  effect  the 
jury  were  correctly  instructed  by  the  learned  Judge  of  the 
court  below.  Under  this  instruction  the  jury  found  the 
prisoner  guilty,  and  the  circumstances  appearing  at  the  trial, 
wholly  uncontradicted,  fully  support  the  verdict. 

The  order  awarding  a  new  trial  is  therefore  reversed  and 
the  cause  remanded  to  the  court  below,  with  directions  to 
proceed  to  judgment  on  the  verdict.    Remittitur  forthwith. 

We  concur : 

Crockett,  J. 

NlLES,  J. 
McKlNSTRT,  J. 

Rhodes,  J. 


United  States  District  Court, 

District  of  California. 


IN  THE  MATTER  OF  JOHN  FLANAGAN,  IN 

BANKRUPTCY. 

Where  a  petition  in  inToluntury  bankruptcy  was  filed,  and  the  debtor,  before  a^judi* 
cation^  made  a  composition  with  his  creditors  which  was  subsequently  set  aside 
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by  reason  of  his  inability  to  carry  into  effect;  thereupon  he  filed  his  TolunUtry 
petition,  and  was  duly  adjudicated.  Held:  that  the  pendency  of  the  first  pro- 
ceeding was  no  bar  to  the  institution  of  the  second ;  and  that  the  court  would 
proceed  in  the  latter,  and  the  further  prosecution  of  the  former  would  be  stayed. 

Hoffman,  J. 

On  the  16th  of  May,  1878,  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  John  Flanagan  by  certain  of  his 
creditors,  claiming  to  constitute  one-fourth  in  number  of 
all  his  creditors,  and  to  represent  one-third  in  value  of  his 
aggregate  indebtedness.  On  this  petition  the  usual  order  to 
show  cause  was  issued,  and  on  the  same  day  a  petition  was 
presented  by  the  debtor  praying  that  a  creditors'  meeting  be 
called  to  consider  a  composition  proposed  for  their  approval. 
The  meeting  was  accordingly  held,  the  composition  was  ac- 
cepted by  creditors  to  the  requisite  number  and  amount,  and 
on  the  1st  of  July  the  composition  was  duly  confirmed  by  the 
court,  and  further  proceedings  in  bankruptcy  stayed. 

On  the  28th  of  August,  one  Thomas  Meany,  a  creditor  of 
the  alleged  bankrupt,  filed  his  petition  praying  that  the  com- 
position be  set  aside.  The  ground  of  this  application  was, 
that  the  bankrupt  had  failed,  and  refused  to  comply  with  its 
terms  by  depositing  certain  notes  with  the  Register  for  the 
benefit  of  his  creditors. 

The  reason  of  this  refusal  was  the  fact  that  one  King  had, 
previously  to  the  filing  of  the  petition  in  bankruptcy,  levied 
an  attachment  upon  the  whole  stock  in  trade  of  the  alleged 
bankrupt,  which  attachment  he  refused  to  relinquish,  and 
accept  the  terms  of  the  composition. 

As  no  adjudication  had  been  made — no  assignee  appoint- 
ed, nor  assignment  made  by  the  Begister — the  lien  of  the  at- 
taching creditor  remained  unaffected  by  the  bankruptcy 
proceedings. 

This  petition  was,  after  several  continuances,  finally 
brought  to  a  hearing  on  the  24th  of  September,  1878,  on 
which  day  an  order  setting  aside  the  composition  was  made. 
Previously,  however,  to  the  making  of  this  order,  but  sub- 
sequently to  the  filing  of  Meany 's  petition — ^viz.,  on  the  Slst 
of  August — Flanagan  filed  his  voluntary  petition  to  be  ad- 
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judged  a  bankrupt.  The  usual  order  of  reference  was  made, 
and  on  the  23d  of  September  he  was  adjudicated  a  bankrupt 
by  the  Begister.  At  the  creditors'  meeting,  called  by  the 
Begister  for  the  election  of  an  assignee,  King,  the  attaching 
creditor,  appeared  by  his  counsel,  and  objected  to  the  pro- 
ceedings, on  the  ground  that  the  court  had  no  jurisdiction  in 
tfaie  premises  by  reason  of  the  pendency  of  the  proceedings 
under  the  involuntary  petition;  and  that  the  same  not  hay- 
ing been  dismissed,  or  otherwise  terminated,  the  court  would 
not  permit  or  take  cognizance  of  the  proceedings  under  the 
voluntary  petition. 

The  question  thus  presented  was  certified  to  the  court, 
argued  by  counsel,  and  submitted  for  decision. 

It  is  objected,  on  behalf  of  the  bankrupt,  that  King,  the 
attaching  creditor,  has  no  standing  in  court,  not  having 
proved  his  debt  in  either  proceeding. 

To  this  it  is  replied  that  proof  of  debt  was  not  made  in 
the  present  proceeding,  because  the  creditor,  by  so  doing, 
might  be  deemed  to  have  come  in  under  it,  and  to  have 
waived  his  right  to  object  to  it. 

Technically,  the  objection  of  the  bankrupt  seems  to  be 
well  taken;  but  the  omission  can  be  remedied,  and  the  rights 
of  the  creditor  preserved  by  ordering  him  to  make  such 
proof,  and  reserving  to  him  the  right  to  make  thereafter 
such  objection  to  the  proceedings  as  he  may  see  fit. 

In  the  view  I  take  of  the  principal  question,  such  an  or- 
der is  unnecessary,  for  I  shall  proceed  to  dispose  of  the  ap- 
plication on  its  merits,  and  as  if  the  attaching  creditor  were 
regularly  in  court. 

The  ground  on  which  the  court  is  urged  to  set  aside  the 
adjudication,  and  to  dismiss  the  petition  in  the  voluntary 
case,  is  that  the  whole  proceeding  is  void  for  irregularity. 

In  support  of  this  position,  several  cases  are  cited,  and 
confidently  relied  on  by  counsel.  The  first  and  most  point- 
ed of  these.  In  re  Stewart  (3  N.  B.  B.  108). 

In  that  case  a  petition  had  been  filed  against  Stewart  by 
his  creditors,  and  he  had,  before  the  return  day  of  the  rule, 
to  show  cause  by  an  endorsement  upon  the  copy  of  the  pe- 
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tition  served  upon  him,  admitted  that  all  the  allegations  of 
the  petition,  except  those  of  fraud,  were  true.  He  subse- 
quently, and  before  the  return  day  of  the  rule  to  show  cause, 
filed  his  voluntary  petition,  and  was  adjudged  a  bankrupt. 

No  reason  for  this  proceeding  appears  to  have  been  given, 
and  the  attorneys  for  the  attaching  creditors  moved  that  the 
two  petitions  be  consolidated,  or  else  that  the  adjudication 
on  the  second  petition  be  set  aside,  and  the  case  of  the  cred- 
itors held  for  trial. 

In  deciding  this  motion  Mr.  J.  Duval  observes: 

''It  never  was  intended  by  the  Bankrupt  Act,  and  no  cor- 
rect rule  of  practice  can  tolerate  it,  that  when  a  creditor  has 
instituted  proceedings  to  force  his  debtor  into  bankruptcy 
the  latter  should  be  allowed  to  become  a  bankrupt  and  be 
adjudicated  as  such  on  his  own  petition  before  a  determina- 
tion of  the  creditors'  petition.  To  permit  such  a  practice 
might  work  a  flagrant  wrong  upon  the  rights  of  the  petition- 
ing creditor." 

The  adjudication  under  the  voluntary  petition  was  there- 
upon set  aside  and  the  debtor  was  adjudged  on  the  creditors' 
petition.  As  a  general  rule  of  practice  the  ruling  of  the 
learned  Judge  in  this  case  was  very  possibly  correct.  But  it 
by  no  means  follows  that  the  right  of  the  insolvent  to  avail 
himself  of  the  benefit  of  the  act  is  in  all  cases  suspended  by 
the  filing  of  a  petition  against  him,  or  that  the  court  is  with- 
out jurisdiction  to  entertain  it  if  filed. 

Cases  may  easily  be  imagined  where  it  may  be  indispensa- 
ble to  the  interests  of  the  other  creditors  and  to  the  securing 
to  the  debtor  the  benefit  of  the  act  that  he  should  file  his 
voluntary  petition.  The  creditors'  petition  may  be  abandon- 
ed before  adjudication  or  the  allegation  of  the  act  of  bank- 
ruptcy may  be  untrue,  or  the  creditors  may  not  be  the  hold- 
ers of  provable  debts,  or  they  may  not  constitute  the  statu- 
tory quorum  of  creditors.  In  these  and  the  like  cases  it  might 
be  a  great  hardship  upon  the  debtor  to  compel  him  either 
to  admit  allegations  which  he  knows  to  be  untrue,  or  else  to 
be  subjected  to  the  delay  and  expense  of  contesting  them, 
and  in  the  mean  time  to  have  his  right  to  the  benefit  of  the 
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act  suspended  and  denied.  At  the  termination  of  the  pro- 
ceedings, if  the  result  be  in  his  favor,  his  right  to  file  his 
voluntary  petition  would  of  course  revive.  But  it  may  then  be 
too  late  to  defeat  attachments  and  preferences,  and  to  secure 
the  equal  distribution  of  his  assets  among  all  his  creditors. 
The  principal  object  of  the  act  would  thus  be  defeated. 

The  next  case  cited  is  In  re  Wielaski  (4  N.  B.  B.,  p.  390). 

In  that  case  the  bankrupt  filed  a  voluntary  petition  in 
1868,  on  which  he  was  adjudicated,  and  an  assignee  ap- 
pointed. In  1870,  he  filed  a  second  petition.  The  same 
debts  were  set  forth,  and  the  same  creditors  named  in  both 
petitions. 

Objection  was  made  to  the  proceeding  under  the  second 
petition,  which  objection  the  Begister  held  to  be  well  taken. 

The  matter  having  been  referred  to  the  court,  Mr.  J. 
Blatchford  said:  "The  Register  is  correct;  the  clerk  will 
enter  an  order  staying  proceedings  in  this  matter  until  the 
further  order  of  the  court.  1/  any  good  reason  eocists  for  go- 
ing on  with  this  matter  it  may  be  shown  to  the  court. ^^  This 
case,  therefore,  not  only  does  not  decide  that  the  filing  of 
the  second  petition  was  wholly  nugatory  and  void,  and  that 
the  court  was  without  jurisdiction  to  entertain  it,  but  it 
clearly  intimates  that  the  court  would  proceed  in  it  if  any 
good  reason  for  doing  so  should  be  shown. 

The  next  case,  In  re  Drisko  (13  N.  B.  B.  112),  appears  to 
have  no  application  to  the  subject  under  consideration.  It 
merely  decides  that  a  voluntary  bankrupt  who  has  contracted 
new  debts  since  the  filing  of  a  prior  petition  may  file  a  new 
petition  in  bankruptcy. 

The  next  case,  In  re  Lacey  Downs  dk  Co,  (10  N.  B.  R.  477), 
also  has  no  bearing  upon  the  present  inquiry. 

It  relates  merely  to  the  right  of  a  creditor  to  intervene 
and  prosecute  to  adjudication  when  the  petitioning  creditor 
fails  to  appear  or  proceed  with  the  prosecution. 

The  above  are  all  the  cases  cited  by  the  counsel  for  the  at* 
taching  creditor.  It  will  be  seen  that  only  one  of  them 
lends  any  support  to  the  position  he  seeks  to  maintain. 

I  have  not  been  referred  by  the  counsel  for  the  bankrupt 
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to  any  case  where  the  point  under  consideration  has  been  de- 
cided under  the  late  Bankrupt  Act.  But  a  decision  under 
the  former  act  is  cited,  which,  by  the  force  of  its  reasoning 
and  the  great  eminence  of  the  Judge  by  whom  it  was  made, 
is  entitled  to  the  greatest  consideration.  I  transcibe  the 
whole  of  Judge  Conkling's  opinion: 

"I  can  perceive  no  sufficient  reason  why  the  pendency  of 
the  creditors'  petition  on  which  no  decree  of  bankruptcy  has 
yet  been  granted  should  be  considered  a  bar  to  the  right  of 
voluntary  petition  secured  by 'the  act  to  the  debtor.  The  act 
contains  no  such  limitation  of  this  right.  The  debtor  may 
have  good  reasons  for  wishing  to  exercise  it,  notwithstanding 
the  prior  prosecution  of  a  petition  in  invitum.  He  may  be 
apprehensive  that  it  may  be  voluntarily  abandoned,  or  he 
may  know  that  the  charges  it  makes  against  him  are  unfound- 
ed, and  think  proper  to  contest  their  truth  and  thus  defeat 
the  petition.  I  can  not  see  that  any  injury  can  possibly  be 
done  to  creditors  by  this  practice,  while  in  one  respect  it  is 
advantageous  by  giving  them  the  benefit  of  the  petitioners' 
schedules  of  debts  and  property  without  expense."  (In  re 
Canfkld,  1  N.  Y.  Leg.  Obs.  234.) 

These  observations  appear  to  me  conclusive. 

But  it  is  urged  that  the  Bankrupt  Act  directs,  that  where 
the  court  has  refused  to  accept  and  confirm  a  composition, 
or  has  set  it  aside  after  confirmation,  ''the  debtor  shall  be 
proceeded  with  as  a  bankrupt." 

It  is  contended,  that  under  this  provision  the  debtor,  after 
failure  to  effect  a  composition,  or  after  it  has  been  set  aside 
by  the  court,  is  to  be  taken  and  deemed  to  be  a  bankrupt, 
even  though  no  adjudication  has  been  made  against  him. 
Whether  it  is  supposed  that  a  formal  adjudication  must  in 
such  a  case  be  made,  or  whether  he  is  to  be  considered  and 
proceeded  with  as  a  bankrupt  without  such  adjudication,  I 
did  not  clearly  understand  at  the  hearing.  But  whichever 
course  be  adopted,  it  is  claimed  that  the  debtor  is,  under 
the  circumstances  stated,  declared  by  law  to  be  a  bankrupt, 
and  it  is  no  longer  open  to  the  court  to  inquire  into  the  truth 
of  any  of  the  aUegations  of  the  petition,  either  in  respect  to 
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the  quorum  of  creditors,  the  commission  of  the  acts  of  bank- 
ruptcy alleged,  or  the  existence  of  the  debts  alleged  to  be 
due  to  the  petitioning  creditors. 

As  a  coroUarj  to  this  proposition,  it  is  urged  that,  inas- 
much as  the  court  is  expressly  commanded  to  proceed  with 
the  debtor  as  a  bankrupt,  that  proceeding  must  be  prose- 
cuted, and  no  other  proceeding  founded  on  his  voluntary  pe- 
tition can  be  entertained. 

It  does  not  appear  that  the  construction  of  the  above-cited 
provision  of  the  Bankrupt  Act,  which  this  court  is  urged  to 
adopt,  has  hitherto  received  any  judicial  sanction. 

It  seems  to  be  favored,  however,  by  Mr.  Blumenstiel,  as 
demanded  by  the  language,  and  most  nearly  conforming  to 
the  English  act  from  which  it  is  modeled.  (BlumenstieFs 
L.  and  Pr.  in  Bankruptcy,  p.  464.) 

But  the  correctness  of  this  interpretation  is  open  to 
serious  question.  If,  upon  the  failure  of  a  proposal  of  com- 
position, the  debtor  is  to  be  at  once  adjudicated  a  bankrupt, 
it  must  be  because  the  proposal  of  the  debtor  for  a  compo- 
sition is  treated  as  an  admission  of  the  truth  of  all  the  alle- 
gations in  the  creditors'  petition  necessary  to  procure  an 
adjudication.     But  can  this  proposal  be  so  treated? 

An  honest  debtor,  against  whom*a  petition  has  been  filed, 
and  who  knows  himself  to  be  insolvent,  may  propose  or  at- 
tempt an  arrangement  .with  his  creditors,  although  he  has 
not  committed  any  of  the  acts  of  bankruptcy  (perhaps  fraud- 
ulent) with  which  he  is  charged;  and  although  he  knows 
that  the  necessary  quorum  of  creditors  have  not  united  in  the 
petition.  His  want  of  success  in  effecting  the  composition 
can  not  surely  be  treated  as  an  admission  by  him  of  the 
truth  of  allegations  which  he  knows  to  be  false.  His  pro- 
posal for  a  composition  is  an  admission  of  his  insolvency, 
and  nothing  else.  Justice  seems  to  demand  that,  after  failing 
to  effect  it,  it  should  still  be  open  to  him  to  contest  the  truth 
of  the  allegations  upon  which  it  is  sought  to  procure  his  ad- 
judication as  an  involuntary  bankrupt. 

But  even  if  his  proposal  for  a  composition  could  be  con- 
sidered  as  an  admission  by  him  to  the  extent  supposed,  it 
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could  have  no  greater  effect  than  his  written  admission  of 
the  truth  of  the  allegations. 

The  provisions  of  the  act  which  require  that  creditors  to 
a  specified  proportionate  number  and  amount  shall  join  in 
the  petition,  were  not  intended  solely  for  the  protection  of 
the  debtor. 

Even  when  he  has  signed  a  written  admission  that  the 
requisite  quorum  has  united  in  the  petition,  the  court  must 
still  ''  be  satisfied  that  the  admission  is  made  in  good  faith." 
If  it  shotdd  subsequently  appear  that  it  was  the  result  of 
collusion  and  fraud,  the  adjudication  may  be  sot  aside.  {In 
re  DuncaUy  14  B.  R.,  p.  18.) 

The  dissentient  creditors  have  rights  which  the  statute  rec- 
ognizes and  the  court  will  protect.  And  amongst  them  is 
the  right  to  insist  that  if  the  debtor,  contrary  to  their  wishes 
and  interests,  is  to  be  thrown  into  involuntary  bankruptcy, 
it  shall  be  done  only  under  the  conditions  imposed  by  the 
law.  The  debtor's  admission  that  those  conditions  exist  is 
of  no  effect  if  the  fact  be  otherwise.  It  results  that  even  if 
the  proposal  for  composition  could  be  treated  as  an  admis- 
sion by  the  debtor  of  all  the  allegations  of  the  petition,  it 
could  have  no  effect  to  conclude  the  inquiry  as  to  whether 
the  requisite  quorum  has  joined,  because  his  written  admis- 
sion of  the  fact,  if  it  does  not  exist,  would  be  equally  nuga- 
tory. 

For  these  reasons  I  am  of  opinion  that  the  object  and 
meaning  of  the  clause  in  question  were  merely  that  the  court, 
on  the  failure  of  the  proceedings  in  composition,  should  re- 
sume the  case  at  the  point  where  its  progress  was  suspended 
by  the  proceedings  in  composition,  and  that  it  should  be 
thereafter  conducted  as  if  no  proceedings  had  been  taken. 
In  other  words,  that  the  phrase,  ''he  shall  be  proceeded 
with  as  a  bankrupt,"  should  be  construed  to  mean  that  the 
case  shall  be  proceeded  with  as  a  case  in  bankruptcy  in  con- 
formity with  the  provisions  of  law.  This  would  also  seem 
to  be  the  reasonable  construction  of  the  English  act  upon 
which,  as  Mr.  Blumenstiel  observes,  our  own  is  modeled. 

The  language  of  that  act  is :  ' '  If  it  appear  to  the  court  *  * 
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that  a  composition  in  consequence  of  legal  difficulties,  or 
for  any  cause,  can  not  proceed  without  injustice  or  undue 
delay  *  *  *  the  court  may  adjudge  the  debtor  a  bankrupt 
and  proceedings  may  be  had  accordingly."  That  is  the  court 
may  so  adjudge  if  a  proper  case  for  an  adjudication  be  made 
out.  If  this  construction  of  the  clause  in  question  be  correct, 
the  circumstance  that  an  abortive  attempt  at  composition 
has  been  made  may  be  eliminated  from  this  discussion,  and 
the  case  becomes  the  simple  one  of  a  filing  of  a  voluntary  pe- 
tition by  a  debtor  against  whom  a  petition  in  invitum  has  al- 
ready been  filed,  but  on  which  no  adjudication  has  been 
made.  It  is  evident  that  in  such  case  proceedings  in  both 
suits  can  not  go  on;  and  it  is  equally  clear  that  proceedings 
should  be  continued  in  the  case  in  which  an  adjudication  has 
been  made,  and  in  which  no  questions  can  arise  as  to  the  con- 
currence of  the  requisite  quorum  of  creditors,  or  the  commis- 
sion by  the  bankrupt  of  the  acts  of  bankruptcy  alleged. 
There  will  thus  be  secured  to  the  bankrupt  the  benefit  offer- 
ed by  the  act,  and  to  the  creditors  the  equal  distribution  of 
the  assets  discharged  of  any  attachments  which  are  by  the 
act  declared  to  be  dissolved. 

The  objection  of  the  attaching  creditor  is  ovemded,  and 
the  Begister  will  proceed  in  the  matter  of  the  voluntary  pe- 
tition, ^he  proceedings  in  the  involuntary  case  will  be 
stayed,  unless  the  petitioning  creditors  should  desire  to 
move  for  its  final  dismissal. 

The  clerk  will  certify  this  decision  to  the  Begister. 

November  15,  1878. 
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^ppeme  Court  of  the  TJnited  States, 

OcTOBEB  Tbbm,  1878. 


EMERSON  G.  ORVIS,  Appellant. 

vs. 
NATHAN  POWELL,  Respondent. 

1.  The  order  in  which  real  estate  which  haa  been  mortgaged  and  Bubsequentlj  sold 

at  different  times  to  different  purchasers  shall  be  subjected  to  satisfaction  of  the 
mortgage  is,  where  the  role  is  established  bj  State  statute  or  the  decisions  of 
State  courts,  a  rule  of  property  which  will  be  followed  bj  the  federal  courts  sit- 
ting in  such  State. 

2.  The  right  of  redemption  after  sale  on  foreclosure  in  niinois,  as  decided  in  Brine 

va.  Jbuuranee  Company  (96  Otto),  reaffirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  chancery  to  foreclose  a  mortgage  exe- 
cuted hy  Henry  H.  Walker  and  Samuel  I.  Walker  to  the 
appellee,  covering  forty  acres  of  land  in  Cook  County,  Illi- 
nois. The  mortgage  was  given  April  8,  1869,  to  secure  the 
payment  of  the  sum  of  $40,500.  Payments  were  made  re- 
ducing the  amount  due  at  the  date  of  the  decree  to  $14,- 
858  38.  As  payments  were  made  releases  had  been  execu- 
ted as  to  part  of  the  land,  and  before  the  suit  was  brought 
all  the  land  had  been  conveyed,  in  distinct  parcels,  at  difter- 
ent  times,  to  different  parties.  The  court  in  its  decree  or- 
dered that  these  parcels  should  be  sold  separately,  and  in 
the  inverse  order  of  the  dates  of  the  conveyances  made  by 
the  Walkers,  until  the  amount  due,  as  ascertained  by  the 
decree,  was  satisfied,  so  that  the  parcels  first  sold  should  be 
the  last  subjected  to  satisfaction  of  the  debt.  The  decree 
made  no  provision  for  redemption  after  sale,  as  required  by 
the  statute  of  Illinois. 

Three  principal  errors  are  assigned  to  the  decree: 

1.  That  the  decree  should  have  subjected  all  the  proper- 
ty on  which  the  mortgage  was  a  lien  equally  and  without 
regard  to  priority  of  conveyances  by  the  mortgagees. 
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2.  That  the  coart  erred  in  determining  the  order  of  these 
priorities. 

3.  That  the  decree  made  no  provision  for  redemption 
after  sale. 

1.  As  regards  the  question  raised  by  the  first  of  these  as- 
signmentSy  we  are  relieved  from  any  discussion  of  what  is 
the  true  equitable  rule  on  the  subject,  because  we  consider 
that  when  such  rule  is  adopted  it  is,  within  the  decisions  of 
this  court,  a  rule  of  property  affecting  the  title  to  real  es- 
tate, and  as  such  is  to  be  governed,  in  its  application  in  this 
court,  by  the  law  of  the  State  where  the  land  lies.  In  a 
case  where  no  statute  of  the  State  makes  provision  on  the 
subject,  and  no  decisions  of  the  State  court  have  establish- 
ed a  rule,  it  would  be  our  duty  to  inquire  what  are  the  doc- 
trines of  the  equity  courts  on  the  subject. 

The  Supreme  Court  of  the  State  of  Illinois  having  an- 
nounced on  very  full  consideration  the  rule  which  was  fol- 
lowed by  the  Circuit  Court  there  was  no  error  in  that  court 
in  following  it.     {Iglehart  vs.  Oraney  42  111.  261.) 

2.  In  regard  to  the  order  in  which  the  parcels  of  the  land 
are  subjected  to  sale,  it  is  to  be  observed  that  no  one  can 
complain  but  Orvis,  because  he  is  the  only  party  who  has 
appealed  from  the  decree. 

So  far  as  Orvis  is  concerned,  the  only  error  assigned 
which  seems  worthy  of  notice  is,  that  Block  18  should  have 
been  subjected  to  plaintiff's  debt  first,  because  Walker,  the 
mortgagor,  was  still  owner  of  an  equitable  interest  in  it. 
This  does  not  appear  by  any  written  instrument,  but  so  far 
as  it  is  established  at  all,  it  is  by  Walker's  parol  testimony. 
It  thus  appears,  however,  that  Colbaugh  and  Powell  held 
the  title  in  trust  to  secure  money  advanced  by  them  on  a 
sale  which  had  been  rescinded,  and  it  was  by  virtue  of  this 
recision  that  Walker  had  any  interest  in  it.  What  the 
amount  of  the  sum  is  for  which  Colbaugh  and  Powell  held 
it  is  not  shown,  nor  the  value  of  the  lot.  But  appellant's 
witness,  Walker,  states  that  the  debt  due  these  parties  is 
more  than  the  lot  is  worth,  after  paying  some  liens  on  it 
prior  to  theirs.    As  the  title  of  Walker  had  passed  from 
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him  to  this  lot  long  before  that  claimed  by  Orvis,  we  do 
not  believe  that  the  court  waB  bound  to  prosecute  an  in- 
quiry, through  all  the  ramificadons  of  Walker^s  dealing 
with  this  lot,  dependent  solely  on  conflicting  oral  tefitimony, 
,  to  ascertain  if  Walker  had  a  possible  ultimate  interest  in  it 
Kor  does  it  consist  with  the  general  course  of  equity  prac- 
tice, to  order  a  public  sale  of  a  very  doubtfiil  contingent  in- 
terest, the  vidue  of  which  is  incapable  of  estimation^  and 
where  any  price  given  might  do  great  injustice  to  the  pur- 
chaser or  to  the  party  whose  interest  is  sold,  and  which 
would  lead  to  further  expensive  litigation.  Besides,  if  in 
the  end  appellant  has  to  piiy  any  part  of  this  mortgage, 
there  is  nothing  to  prevent  his  pursuing  this  equity  of 
Walker's  so  far  as  may  be  necessary  to  indemnify  him  in  an 
independent  suit,  where  that  matter  m^y  be  fuHy  investi- 
gated without  ftirther  delaying  the  present  plaintiff. 

On  the  whole,  we  see  no  error  to  the  prejudice  of  appel- 
lant in  the  order  of  sale  adopted  by  the  decree. 

3.  But  we  decided  in  Brine  vs.  The  Hartford  Insurance 
Co.,  at  last  term  {96  U.  S.  B.  627),  that  a  decree  of  fore- 
closure in  the  Circuit  Court  of  the  United  Btates  for  the 
District  of  Illinois,  which  gave  no  time  for  redemption  after 
the' sale,  was  erroneous,  and  must  be  reversed.  The  larger 
part  of  the  briefs  of  several  counsel  in  this  case  is  devoted 
to  a  consideration  of  the  question  there  decided.  It  is  suffi- 
cient to  say  that  we  are  satisfied  with  the  soundness  of  the 
opinion  given  in  that  case,  and  it  must  govern  the  one  now 
before  us. 

The  result  of  those  considerations  is,  that  the  decree  of 
the  Circuit  Court  ascertaining  the  sum  due  the  plaintiff, 
and  fixing  the  order  in  which  the  various  parcels  of  laud 
shall  be  sold,  and  in  Jact  all  of  said  decree,  is  affirmed,  ex- 
cept so  far  as  it  fails  to  give  a  time  for  redemption,  and  the 
case  is  remanded  to  that  court  with  directions  to  amend  the 
decree  so  as  to  allow  redemption  of  each  parcel  which  may 
be  sold,  as  provided  by  the  statute  of  Illinois  on  that  sub- 
ject. As  appellant  had  to  take  this  appeal  to  obtain  correc- 
tion of  the  error  in  this  respect,  he  must  recover  costs. 


mtxt  ^0Ht  ^m  Mnntul 


Vol.  2.  Decembeb  U,  1878.  No.  16. 


Current  Topics. 


>*i^ 


The  case  of  lUUy  vs.  Tiunor^  reportecl  in  thk  uamber,  re- 
affirms the  principles  annonnoed  by  the  court  in  its  opinion 
in  the  same  case  daring  tlie  October  term,  1877,  (S.  F.  L. 
J.  113).  The  oonrt  granted  a  re-hearing,  but  the  respond- 
ent failed  to  cdnTince  the  court  that  its  prior  judgment  was 
erroneous.  Bj  the  decision  it  is  declared  that  the  amended 
Section  3,836  of  the  Givil  Gode,  operates  at  the  trial  of  an 
action  brought  for  the  conversion  of  personal  property  which 
took  place  idfter  the  amendment*  although  the  conversion  had 
oocurred  prior  to  the  nmendment;  and  that  evidence  of  the 
value  of  the  properly  at  dates  subsequent  to  its  conversion 
can  not  be  admitted. 

We  have  in  hand  for  publication  ihe  opinion  of  the  United 
States  Supreme  Goort  in  The  Giani  Potoder  Co.  vs.  I%e  OaU- 
fornia  Potoder  Worha^  et  al,^  appeal  from  the  United  States 
Gircuit  Court,  District  of  California. 

Fraudulenf  Conveyance — Presumption  as  to  Voluntary  Con- 
veyance — Who  may  avoid. — As  to  debts  existing  at  the  time 
a  voluntary  conveyance  is  made,  the  law  raises  a  conclusive 
presumption  of  fraud,  but  a  subsequent  creditor  can  only 
impeach  such  a  conveyance  by  showing  fraud  in  fact.  A 
subsequent  creditor  may  avoid  a  voluntary  deed  on  the 
ground  that  it  was  made  to  defraud  existing  creditors;  but 
in  order  to  do  so  he  must  show  debts  still  outstanding  which 
existed  when  the  deed  alleged  to  be  fraudulent  was  made. 
Payment  by  a  grantor  of  all  his  debts  existing  at  the  time 
he  makes  a  voluntary  conveyance,  repels  the  idea  that  he 
thereby  intended  to  defraud  his  creditors.  K.  J.  Chan.,  * 
October,  1878.    {Olaflin  vs.  Moaes,  N.  J.  L.  J.) 
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Supreme  Court  of  Galifomisu 

NoYEiCBES  Term,  1878. 


[No.  6,332.] 

[Filed  December  11, 1878.] 

LA    SOCIETE   FRANCAISE    D'EPARGNES  ET   DE 

PEEVOYANCE  MUTUELLE,  Petitioner, 

vs. 

THE  DISTRICT  COURT  OF  THE  FIFTEENTH  JU- 
DICIAL  DISTRICT  OF  THE  STATE  OF  CALI- 
FORNIA, AND  SAMUEL  H.  DWINELLE,  JUDGE 
OF  SAID  COURT,  Respondent. 

1.  Under  the  prorisions  of  the  Code  of  Gira  Prooedare  (Section  9S9),  a  direet  appod 

from  an  order,  made  before  judgment,  appointing  a  Receiver  is  not  allowed,  nor 
is  such  an  order  subject  to  be  reviewed  upon  an  appeal  Arom  the  final  judgment; 
such  an  order,  if  in  excess  of  the  jurisdiction  of  the  court  in  which  it  is  entered, 
is  therefore  subject  to  review  under  Section  1068  of  the  Code  of  Civil  Procedure. 

2.  The  general  and  ordinary  jurisdiction  of  courts  of  equit>  does  not  embrace  ihe 

power  to  appoint  a  Receiver  of  the  property  of  a  corporation  in  aid  of  a  suit 
prosecuted  against  the  corporation  by  a  private  person,  but  such  power,  if  it  ex« 
ist  at  all,  must  be  derived  from  a  statute  conferring  it  upon  the  court. 

3.  Section  S64  of  the  Code  of  Civil  Procedure  does  not  confer  it. 

Wallace,  C  J. 

It  appears  by  the  return  to  the  writ  of  certiorari  issned 
in  the  cause  that,  on  the  7th  of  October  last,  Thomas  J. 
Gallagher  as  plaintiif,  tiled  in  the  office  of  the  Clerk  of  the 
District  Court  of  the  Fifteenth  Judicial  District,  in  the  city 
and  county  of  San  Francisco,  a  complaint  (in  which  com- 
plaint the  petitioner  was  the  sole  defendant),  complaining  on 
behalf  of  himself  and  of  all  others,  creditors,  depositors, 
and  members  of  ^^  La  Societe  Francaise  d'Epargnes  et  de 
Prevoyance  Mutuelle"  who  should  thereafter  come  in  and 
seek  relief  by,  ani contribute  to,  the  expenses  of  the  action 
thereby  instituted.  .  In  this  complaint  it  was  alleged  that 
the  defendant  therein  is  a  corporation  duly  incorporated 
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xmder  the  laws  of  the  State  of  California  for  the  purpose  of 
receiving  deposits  of  money,  preserving  the  same  from  loss, 
and  finding  secure  and  profitable  investments  therefor— its 
principal  place  of  business  being  at  the  said  city  and  county 
of  San  Francisco.  That  the  said  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  ninety-eight  thousand  seven 
hundred  and  fifty  dollars  in  gold  coin  of  the  United  States, 
for  services  by  the  plaintiff  theretofore  rendered,  as  the 
attorney  of  the  defendant  at  divers  times  between  the  first 
day  of  June,  a.  d.  1870,  and  the  fifth  day  of  October,  a.  d. 
1878,  in  prosecuting  and  defending  certain  suits,  in  drawing 
and  engrossing  various  instruments  of  writing  at  its  request, 
in  counseling  and  advising  the  defendant,  for  attendance  in 
and  about  the  business  of  the  defendant,  and  for  money 
paid,  laid  out  and  expended  by  the  plaintiff  at  the  request 
of  the  defendant  in  and  about  its  suits  and  business;  that 
payment  therefor  had  been  duly  demanded  of  the  defendant 
by  the  plaintiff;  but  that  the  defendant  had  not  paid  to  the 
plaintiff  the  said  sum  or  any  part  thereof.  It  was  further 
alleged  in  the  complaint  that  the  plaintiff  is  a  depositor  and 
voting  member  of  the  said  corporation  defendant ;  that  the 
defendant  is  insolvent ;  that  the  Board  of  Bank  Commis- 
sioners proceeding  under  the  Act  of  the  Legislature  of  this 
State,  approved  March  SO,  1878,  had  examined  the  affairs  of 
the  said  corporation  defendant,  and  had  reported  that  it  had 
not  sufiicient  funds  to  pay  its  depositors  and  creditors — there 
being  discovered  to  be  a  large  deficiency  in  its  assets,  and 
that  its  liabilities  were  in  excess  of  its  assets  some  $800,000 
and  upwards.  It  was  further  set  forth  in  the  complaint, 
that  under  the  by-laws  of  said  corporation  every  depositor 
having  $50  on  deposit  for  six  months  becomes  thereby  a 
voting  member  of  the  corporation — ^has  a  vote  in  the  elec- 
tion of  its  officers,  and  a  vote  upon  any  business  coming 
before  any  meeting  of  its  members;  and  it  is  frirther  al- 
leged, in  this  connection,  in  the  complaint,  ''that  there  is 
great  danger  that  designing  and  irresponsible  men  may 
obtain  control  of  its  affiurSy  and  that  the  assets  of  said  cor- 
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poration  may  be  squandered  to  such  an  extent  that  it  can 
pay  no  part  of  its  liabilities/'  It  is  further  alleged  in  the 
complaint  that  by  certain  by-laws  of  the  corporation,  adopted 
in  the  year  1860,  it  is  provided  that  no  voluntary  liquidation 
of  its  affairs  can  take  place  unless  desired  by  a  majority  of 
its  members  representing  three-fourths  in  amount  of  the 
deposits;  and  it  is  averred,  that  in  point  of  fact,  members 
representing  more  than  one-half  of  the  deposits  are  resident 
beyond  the  limits  of  the  United  States,  and  principally  re- 
side in  the  Republic  of  France.  It  is  further  set  forth  in 
the  complaint  that  through  the  improper  conduct  of  a  late 
manager  of  said  corporation,  upwards  of  seven  hundred 
thousand  dollars  had  been  paid  out  to  depositors  after  the 
said  deficiency  of  eight  hundred  thousand  dollars  had  oc- 
curred. It  is  further  averred  in  the  complaint  that  under 
the  existing  by-laws  of  the  corporation,  it  is  provided  that 
its  depositors  shall  be  paid  on  demand  from  its  first  dispos- 
able funds,  and  that  such  demands  are  registered  and  paid 
pursuant  to  the  order  in  which  they  have  been  presented; 
that,  in  point  of  &ct,  unpaid  demands  of  this  character  are 
now  registered  upon  the  books  of  the  corporation  to  the 
amount  of  upwards  of  nine  hundred  thousand  dollars;  ^^tbat 
there  is  great  danger  that  unless  said  corporation  and  its 
officers  are  restrained  from  paying  these  amounts,  and  a 
Receiver  appointed  herein,  the  remaining  creditors  and  de- 
positors will  suffer  great  and  irreparable  injury,  because  of 
said  deficiency  of  eight  hundred  thousand  dollars,*'  and 
that  by  reason  of  the  said  existing  deficiency,  the  depositors 
who  have  been  paid,  have  in  fact  been  overpaid,  and  that 
the  holders  of  the  registered  demands  will,  under  the  oper- 
ation of  the  by-laws  referred  to,  also  be  preferred  and  over- 
paid, to  the  great  loss  and  damage  of  the  creditors,  and  of 
those  of  the  unpaid  depositors  who  have  not  registered 
their  demands  for  repayment.  The  prayer  of  the  complaint 
is  that  the  plaintifl*  have  judgment  against  the  defendant  for 
the  sum  of  ninety-eight  thousand  seven  hundred  and  fifty 
dollars  and  costs  of  suit ;  that  said  corporation  be  declared 
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insolvent  and  that  an  injunction  be  issued  restraining  the 
managers  of  said  corporation,  their  agents  and  servants, 
from  paying  out  the  funds  thereof,  or  in  anyway  interfering 
with  the  business  thereof,  and  that  said  corporation  be  dis- 
solved ;  that  a  Receiver  be  appointed  to  take  charge  of  the 
business  of  said  corporation,  to  wind  up  the  affairs  thereof, 
to  take  possession  of  the  books,  papers,  property,  evidences 
of  indebtedness  and  all  the  assets  thereof;  to  collect  all 
debts  due  said  corporation;  to  pay  all  legal  claims  against 
the  same;  to  employ  all  needed  accountants,  clerks,  servants 
and  attorneys,  and  generally  do  all  and  everything  necessary 
to  protect  the  rights  of  the  creditors  and  depositors  of  said 
corporation,  and  "  for  such  other  and  further  relief  as  may 
be  just/'  Immediately  upon  filing  the  complaint  the  fol- 
lowing order  was  made  and  entered  upon  the  minutes  of  the 
court: 

On  filing  the  complaint  herein,  and  good  cause  being 
shown  therefor,  it  is  ordered  that  Frederick  F,  Low  be,  and 
he  is,  hereby  appointed  Receiver,  as  prayed  for  in  said  com- 
plaint, on  filing  a  bond  therein  in  the  sum  of  (225, 000. 

Samubl  H.  Dwinellb,  District  Judge. 

October  7, 1878. 

Subsequently,  and  on  the  same  day,  the  following  order 
was  made  by  the  Judge  of  the  District  Court  of  the  Fif- 
teenth Judicial  District,  and  entered  upon  the  minutes  of 
tiie  court:  "Whereas,  an  order  has  been  made  in  the 
foregoing  action,  appointing  Frederick  F.  Low  Receiver  in 
the  foregoing  action,  as  prayed  for  in  the  complaint  herein, 
on  filing  a  bond  in  the  sum  of  $225,000 ;  and  whereas,  said 
Frederick  F.  Low  has  filed  a  bond  in  the  said  sum  of  $225,- 
000,  with  good  and  sufiicicnt  sureties,  which  bond  has  been 
duly  approved  by  me.  Now,  therefore,  it  is  ordered  that 
said  Frederick  F.  Low  be,  and  he  is,  hereby  appointed  the 
Receiver  to  take  charge  of  the  a&irs  of  said  corporation, 
to  collect  all  the  money  due  the  same,  to  pay  all  legal 
claims  against  said  corporation,  to  take  possession  of  all 
books,  accounts,  papers,  property,  evidence  of  indebtedness, 
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and  all  a^eete  thereof;  to  employ  all  needed  aeooantatrti, 
clerka,  eervanta,  and  attorneys,  and,  generally,  to  do  all  and 
everytiiing  n/eeeesary  to  protect  the  rights  of  the  creditors 
and  depositors  of  said  <;oiporation." 

These  orders  were  made  ex  parie^  upon  application  of  the 
{^laiatiff,  and  before  the  oorpocation  defendant  had  been 
summoned  to  answer  the  complaint.  Subsequently,  in  the 
further  progress  of  the  cause,  the  corporation  drfendant  ap- 
peared in  the  action  and  demurred  to  the  complaint,  filed 
an  answer,  and  made  an  imsuocessful  motion  to  set  aside  the 
order  appointing  the  Beceiver ;  but,  as,  in  the  Tiew  enter- 
tained by  us,  the  particular  consideration  of  these  proceed- 
ings would  not  aid  in  the  solution  of  the  g^Eieral  question 
before  us,  they  will  not  he  further  noticed* 

1.  In  support  of  the  first  point  made  by  the  counsel  for  the 
respondent,  it  is  assumed  by  them  that  the  correctness  of  the 
orders  complained  of  by  the  petitioner  might  be  considered 
here  upon  appeal  from  the  final  judgment,  should  one  be  here- 
after rendered  in  the  cause  and  an  appeal  talcan  therefrom 
to  this  court,  and  it  is  therefore  claimed  that  they  can  not 
be  reviewed  here  upon  this  proceeding  by  certiorari. 

The  statute  concerning  this  writ  (Sec.  1068)  provides, 
that  it  naay  be  resorted  to  ^^  when  ^  ^  there  ie  no  ap- 
peal," etcu  If  there  be  an  appeal,  the  writ  of  cerUorari  can 
not  be  awarded ;  but  no  direct  appeal  is  given  by  the  stat- 
ute, and  we  are  of  opinion  that  such  an  order  is  not  subject 
to  be  reviewed  on  an  appeal  from  the  judgment  under  Sec- 
tion 966  of  the  Code  of  Civil  Procedure. 

2.  The  case  here  not  being  in  error^  but  upon  certiorari, 
the  inquiry  is  of  course  to  be  confined  to  a  consideration  of 
the  mere  power  of  the  District  Court  to  appoint  a  Beceiver 
in  a  case  of  this  impression. 

Irrespective  of  the  efiect  of  the  fifth  subdivision  of  6eo- 
tion  564  of  the  Code  of  Civil  Procedure,  which  will  be 
presently  considered,  there  is  no  jurisdiction  vested  in  Courts 
of  Hquity  to  appoint  a  Beceiver  of  the  property  of  a  cor- 
poration in  a  suit  prosecuted  by  a  private  party*    TMb  is 
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ovij  ta  saj  that  there  is  no  jurisdiction  vested  in  these 
courts^  in  sueh  a  ease,  to  dissolve  a  corporalnon,  for  the  pcrwer 
.of  a  Beeeiver,  when  put  in  motion,  of  necessity  tapersedes 
the  corporate  po^er.  It  neeessaritj  displaees  the  corporate 
niaDagement  and  sttbstitn^ieiB  its  own,  and  assaraes^  in  the 
laftgmrge  of  the  ordier  nnder  review,  •*  to  do  all  and  every- 
thing neceswry  ^n  the  judgment  of  the  Receiver,  under 
the  advice  od  the  eoart^)  to  protect  the  rights  of  the  credit- 
ors  and  depositors  of  said  e(»7)oration/' 

This  precise  qnestkm  was  bronght  cEreetly  under  consid- 
eratioD  here  in  the  case  of  NeM  vs.  Silt  (16  Ga).  145), 
whore,  in  a  suit  brought  by  a  stockholder,  a  Receiver  had 
been  appointed  by  the  District  Court  to  take  possession  of 
the  property  of  the  •*^6old  Hitl  and  Bear  River  Water  Com- 
pany,'' a  corpomlicn  existing  under  the  laws  of  thia  State. 
The  opinion  in  that  case  rendered  by  Mr.  Justice  Cora,  and 
concnrred  in  by  the  wbote  court,  after  referring  to  the  ad* 
judicated  casea  in  England  and  in  this  country,  uses  thia 
thie  kaguage:  **  This  decree,,  if  permttted  to  stand,  must 
necessarily  result  in  ^he  dissolution  of  the  corporation;  and 
in  that  event  the  court  wiH  have  aceompKsbed,  in  an  indi- 
rect mode,  that  which,  in  this  proceeding,  it  had  no  author- 
ity to*  do  direetly.  It  i9  well  settled  that  a  Court  of  £quity, 
as  sucii,  haa  no  jurisdiction:  over  corporate  bodies  for  the 
purpose  of  restraining  their  operations  or  winding  up  their 
coneeiBe.  We  do  not  find  that  any  such  power  has  ever 
been  exercised  in  the  absence  iff  a  statute  conferring  the 
jurisdiction/' 

I  Of  course  it  is  not  to  be  doubted  that  the  trustees  of  a 

corpora1»o%  the  persons  who  constitute  its  direction,  and 

I  from  time  to  time  exercise  the  corporate  authority  in  the 

management  of  its  affiiirs^  are  sul^ect  to  the  control  of 
Courts  of  Equity,  or,  as  observed  by  Chancellor  Kent,  ^^hat 
the  persons  who,  from  time  to  time,  exercise  the  corporate 
powers,  may,  in  their  character  of  trustees,  be  accountable 
to  thia  court  (the  Court  of  Chancery)  for  a  fraudulent 
breach  of  trusty  and,"  he  adds,  *'to  this  plain  and  ordinary 
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head  of  equity  the  jurisdiction  of  this  court  over  corpora- 
tions ought  to  be  confined."  {Attorney- General  vs.  Utica 
Ins.  Co.^  2  Johns.  Ch.  R.  888.)  And  in  the  exerdse  of  these 
admitted  equity  powers  of  the  court,  referable  to  the  well- 
known  grounds  upon  which  its  jurisdiction  ordinarily  pro- 
ceeds, embracing  the  cognizance  of  fraud,  accident,  trust, 
and  the  like,  the  rights  of  natural  persons  injured  or  put  at 
hazard  through  corporate  proceedings  unauthorized  by  law, 
will  find  ample  protection  and  redress. 

But  even  in  such  a  proceeding  as  that,  the  trustees  must 
of  course  be  made  parties  defendant,  and  it  will  be  observed, 
upon  looking  at  the  complaint  of  Gallagher  in  this  view, 
that  it  is  not  substantially  sufficient  in  its  scope  to  put  the 
equity  powers  of  the  court  in  motion  fi>r  any  purpose,  the 
corporation  itself  being  the  sole  party  defendant,  the  trust- 
ees— ^those  persons  upon  whom  the  management  of  its  af- 
fairs is  devolved — are  not  parties,  nor  is  any  relief  sought 
against  them  personally.  That  there  is  no  inherent  power 
in  the  District  Courts,  as  being  Courts  of  Equity y  to  appoint 
»  Beceiver  in  such  a  case  as  that  presented  by  the  complaint 
of  Gallagher,  is  therefore  apparent,  both  upon  principle 
and  authority. 

8.  We  proceed,  therefore,  to  inquire  whether  the  juris- 
diction of  the  Courts  of  Equity,  in  the  respect  referred  to, 
has  been  enlarged  by  any  statute  of  this  State.  The  only 
statute  which  is  brought  to  our  attention,  which  is  supposed 
to  have  that  efi:ect,  is  Section  664  of  the  Code  of  Civil  Pro- 
cedure, and  which  is  as  follows: 

'^  Section  564.  A  Beceiver  may  be  appointed  by  the 
court  in  which  an  action  is  pending,  or  by  the  Judge  there- 
of: 

^^1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others;  jointly 
owning,  or  interested  in,  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiif,  or  any  party  whose  right  to» 
or  interest  in,  the  property  or  fund,  or  the  proceedings 
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thereof,  is  p^'obable,  and  where  it  is  shown  that  the  prop- 
erty or  fund  is  in  danger  of  being  lost,  removed,  or  materi- 
ally injured. 

"2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage,  and  the  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  injured,  or  that  the  condition  of  the  mort- 
gage has  not  been  performed,  and  that  the  property  is  prob- 
ably insufficient  to  discharge  the  mortgage  debt. 

"8.  After  judgment,  to  carry  the  judgment  into  effect. 

"4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the  judg- 
ment debtor  refuses  to  apply  his  property  in  satisfaction  of 
the  judgment. 

"5.  In  cases  where  a  corporation  has  been  dissolved,  or  is 
insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

**6.  In  all  other  cases  where  Receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity." 

That  the  case  brought  into  the  District  Court  of  the  Fif- 
teenth Judicial  District  is  not  included  in  the  sixth  subdi- 
vision of  this  statute  has  been  determined  already;  and  the 
appointment  here  not  having  been  made  "after  judgment," 
of  course  the  third  and  fourth  subdivisions  can  have  no 
application.  The  first  and  second  subdivisions  provide  for 
the  appointment  of  a  Receiver  in  an  action  brought  by  a 
vendor  to  vacate  a  fraudulent  purchase,  in  aid  of  a  creditor's 
bill;  also,  in  proceedings  involving  questions  between  part- 
ners; also,  in  suits  of  foreclosure  brought  by  mortgagees, 
when  the  security  is  likely  to  be  lost  or  seriously  impaired. 
These  subdivisions  do  not  assume  to  create  a  substantive 
right  of  action  where  none  existed  before.  Their  aim  is  to 
provide  a  more  efficacious  remedy  in  the  conduct  of  actions, 
the  right  to  bring  which  already  exists,  and  are  elsewhere 
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provided  for.  The  action  bj  a  vendor  to  vacate  a  fraudulent 
purchase,  or  by  a  mortgagee  to  foreclose  a  mortgage,  is  not 
created  by  the  statute  we  are  now  considering — they  exist 
indepeudently  of  its  provisions^  and  would  continue  to  exist 
if  this  statute  were  repealed. 

The  particular  subdivision,  however,  which  is  supposed 
to  confer  the  power  io  question,  and  to  authorise  the  Dis- 
trict Court  to  appoint  a  Receiver  of  the  property  of  this  cor- 
poration, is  the  fifth,  being  the  only  portion  of  the  statute 
in  which  corporations  are  named.  ^' A  Receiver  may  heap- 
pointed  *  ♦  ♦  *  in  the  cases  when  a  corporation  *  *  *  * 
is  insolvent."  There  is,  of  course,  no  such  thing  as  an  ac- 
tion brought  distinctively  for  the  mere  appoiutnoent  of  a 
Receiver;  such  an  appointment  when  made  is  ancillary  to 
or  in  aid  of  the  action  brought.  Its  purpose  is  to  preserve 
the  property  pending  the  litigation  so  that  the  relief  award- 
ed by  the  judgment,  if  any,  may  be  effective.  The  author- 
ity conferred  upon  the  court  to  make  the  appointment,  nec- 
essarily pre-supposes  that  an  action  is  pending  before  it^ 
instituted  by  some  one  authorized  by  law  to  commence  it* 
But  there  is  no  statute  of  this  State«  none  to  which  we  have 
been  pointed,  which  undertakes  to  confer  upon  a  private 
person,  either  as  stockholder  or  creditor,  the  right  to  main- 
tain an  action  to  dissolve  a  corporation  upon  the  ground 
that  it  is  insolvent,  or  to  obtain  relief  by  seizing  its  proper- 
ty out  of  the  hands  of  its  constituted  management,  and 
placing  it  in  the  hands  of  a  Receiver. 

The  statute  of  this  State  (Section  564)  is  copied  from  the 

Code  of  Procedure  of  the  State  of  New  York  (Section  244), 

the  fifth  subdivision  of  ours  corresponding  in  part  with  the 

fourth  subdivision  of  theirs.    But  the  fourth  subdivision  of 

their  statute  provides:  '^A  Receiver  may  be  appoint- 
0^^  «  «  4(>  «  «  « 

4.  In  the  cases  provided  in  this  OocUy  and  by  special  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,"  etc. 
The  words  in  italics  are  omitted  from  subdivision  five  of  our 
Code  of  Civil  Procedure — there  were  no  such  cases  pro- 
vided. 
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The  difference  between  the  two  statutes  is  very  material, 
and  involves  the  precise  point  which  we  have  been  consid- 
ering in  reference  to  the  construction  to  be  placed  upon  our 
statute,  for  the  statotea  of  the  State  of  Kew  York  contained 
independent  provisions  to  the  effect  that  a  Receiver  of  the 
property  of  a  corporation  might  be  appointed  uponpeiiiion 
of  the'execuHim ptamtiff^  when  an  exectrtion  issued  trpon  a 
judgment  rendered  against  the  corporation  had  been  return- 
ed UBsatisiled  in  whole  or  ki  part ;  that  a  corporation  should 
be  acgudged  to  be  dissolved  when  it  had  remained  insolvent 
for  one  whole  year,  or  for  that  length  of  time  had  neglected 
or  refused  to  pay  its  notes,  or  other  evidences  of  debt,  or 
had  ior  one  year  suspended  its  ordinary  business.  These 
statutes  iadependeatly  of  the  section  of  its  Code  of  Proced- 
ure, from  which  subdivision  five  of  Section  564  of  our  Code 
of  Civil  Procedure  was  extracted,  created  rights  of  action  in 
&vor  of  private  persons  and  correspondingly  enlarged  the 
powers  of  the  Courts  of  Equity  by  directly  and  in  terms  au- 
thorizing them  in  such  cases  to  appoint  Receivers  of  the 
property  of  corporations,  upon  application  made  to  them  by 
creditors,  stockholders,  and  other  private  parties  instituting 
proceedings  for  that  purpose. 

We  are,  therefore,  of  opinion,  that  the  said  orders  of  Oc- 
tober 7, 1878,  assuming  to  appoint  a  Receiver  in  the  case  of 
TTwmas  J.  Gallagher  vs.  Xa  Sodete  JtVancaiae  d^Epargms  et 
de  Prevoyance  MutuelUy  were  in  excess  of  the  jurisdiction  of 
the  District  Court,  and  that  they  be  anmilled*    So  ordered^ 

We  concur: 

NiLES,  J. 
CaOCKSTT,  J. 

IIhodbs,  J, 
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rNo.  5.010.] 

[Filed  December  2, 1878.] 
TULLT  m  TRAINOB, 

t 

1.  The  amendment  of  Section  3,336  of  the  CiTil  Code,  which  took  effect  July  1, 1874, 

operate  upon  the  trial  of  an  action  brought  for  the  coTenion  of  personal 
property  which  took  place  after  the  amendment  took  effect,  although  tfce  con- 
version had  occurred  prior  to  the  amendment. 

2.  The  expression  of  Section  3,886,  "the  detriment  caused  by  the  wrongful  conversion 

of  personal  property  is  presumed  to  be,"  indicates  that  it  was  intended  to  es» 
tablish  a  legal  presumption  to  operate,  and  which  could  only  operate  at  the  trial 
of  the  cause. 

3.  The  right  to  resort  at  the  trial  of  an  action  for  the  conversion  of  personal  property 

to  an  arbitrary  prwMffij9<ibM  o/dtirimmi  was  not,  previous  to  the  trial  at  whi^ 
the  presumption  would  have  arisen,  a  "right  acquired'*  within  the  meaning  of 
Section  286  of  the  Amendments  to  the  Civil  Code,  which  took  effect  July  1, 1874. 

4.  The  commencement  of  an  action  before  the  "Amendments"  took  effect  was  not  a 

'(proceeding  taken"  within  the  meaning  of  the  section  aforesaid. 
A.  When  a  cause  has  been  tried  by  the  parties  in  the  court  below,  on  the  theory  that 
an  averment  in  the  complaint  is  denied  by  the  answer,  the  plaintiff  will  not  be 
permitted  in  this  court  to  daim  that  the  averment  is  not  denied. 

McKlNSTRY,  J. 

When  this  action  was  commenced,  Section  3,336  of  the 
Civil  Code  read:  ''The  detriment  caused  bj  the  wrongful 
conversion  of  personal  property  is  presumed  to  be:  1.  The 
value  of  the  property  at  the  time  of  the  conversion,  \?ith  the 
interest  from  that  time,  or,  where  the  action  has  been  prose- 
cuted with  reasonable  diligence,  the  highest  market  value  of 
the  property  at  any  time  between  the  conversion  and  the  ver- 
dict, without  interest,  at  the  option  of  the  injured  party;  and 
2«  A  fair  compensation  for  the  time  and  money  properly  ex- 
pended in  pursuit  of  the  property.** 

Prior  to  the  trial  of  the  cause  in  the  District  Court,  the 
section  was  amended  by  striking  out  therefrom  the  words, 
''  Or  where  the  action  was  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without  interest,  at 
the  option  of  the  injured  party." 

There  can  be  no  reasonable  doubt  that  the  amendment 
was  intended  to  be  applicable  to  a  case  in  which  the  conver- 
sion had  occurred  prior  to  its  passage.    The  general  Ian- 
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guage  coyers  all  cases  of  wrongful  oonyersioii.  The  expres- 
sion, '4s  presumed  to  be/'  indicates  that  it  was  intended  to 
establish  a  legal  presumption  to  operate,  and  which  could 
only  operate  at  the  trial  of  the  cause;  and  Section  286  of  the 
Amendatory  Act  (Amendments  to  the  CSodes  of  1873-4,  p. 
268)  repeals  all  proyisions  of  .law  inconsistent  with  the  act. 
It  is  true  the  same  section  proyides,  "  No  rights  acquired  or 
proceedings  taken  under  the  proyisions  repealed  shall  be  im- 
paired, or  in  any  manner  affected  by  this  repeal."  But  this 
only  renders  it  the  more  apparent  that — except,  as  to  rights 
acquired  or  proceedings  taken  under  the  repealed  law — the 
amendments  were  intended  to  operate  retrospectiyely,  so  as 
to  include  all  cases  of  preyious  conyersions. 

Section  286  of  the  Amendatory  Act  appUes  to  all  the  pro- 
yisions of  the  act  which  may  affect  *'  rights  acquired  or  pro- 
ceedings taken.'*  The  **  proceeding"  referred  to  was  a  pro- 
ceeding under  the  statute  amended  whereby  some  right  had 
been  acquired^  and  which  could  not  be  disregarded  i^ithout 
affecting  the  right  itself.  No  such  proceeding  could  be  af- 
fected by  the  amendment  to  the  section  imder  consideration. 
The  right  of  the  party  to  appeal  to  the  rule  as  to  damages 
did  not  depend  upon  the  fact  that  he  had  commenced  his  ac« 
tion  when  the  amendments  took  effect.  The  expression, 
"proceedings  taken"  is  not  the  equiyaleni  of  ''suit  com- 
menced," for  if  plaintiff  had  not  a  vetted  right  to  damages  ac- 
cording to  a  certain  standard  before  the  action  was  brought, 
the  mere  commencement  of  the  action  did  not  create  a  new 
and  yested  right. 

In  the  present  case,  therefore,  there  is  no  question  as  to 
the  yalidity  of  any  prooeedmgs  prior  to  the  time  when  the 
amendment  to  Section  3,336  took  offset;  nor  can  it  be  seri- 
ously claimed  that  the  amendment — construed  as  applicable 
to  plaintiff's  case — is  repugnant  to  the  Constitution  of  the 
United  States^  because  yiolatiye  of  the  "  obligation  of  a  con- 
tract." 

The  only  question  to  be  considered,  therefore,  is  i^hether 
the  plaintiff  will  be  depriyed  of  a  vested  right  if  the  amend- 
ment be  held  to  be  applicable  to  his  case.     ''  A  retrospect- 
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ive  statutey  affeetii^  aad  ohaagng  vested  rights,  is  rery 
generally  considered,  m  this  eonntty,  as  fotinded  on  nnoon* 
stLtational  pvineqrieSy  and  oonseqnenUj  inopefatbe  and  void. 
But  this  doctrine  is  not  understood  to  Bpplj  to  remedial  stat- 
utes^ i^hiek  may  be  of  a  xetsDapeetlve  iMtore,  pnmded  tiiey 
do  not  impair  cootraets  oar  diatorb  absohite  vested  rigbts, 
and  go  only  to  canSorm  rights  abeady  existing,  and  in  f  ar-^ 
theranoe  ol  the  remedy,  by  curing  defects  and  adding  to  tlie 
means  of  enforcing  existiBg  oUi^Maons/'    (1  Kenlf s  Com. 

It  may  be  assosed  (tor  the  purposes  of  tkts  decision  only) 
that  plaintiff,  having  scdfered  mat  injiiiy  for  which  the  exist- 
ing law  afforded  him  a  mnedy,  eevld  not  have  been  deprived 
by  legislative  act  of  every  means  of  redress.  Bat  Am  rale 
foand  either  im  the  itst  or  aaeond  clause  d  Section  8,336  of 
the  Civil  Code,  as  it  stood  prior  to  the  amendment,  is  arbi«« 
traiy.  It  does  not  pc»port  to  nupply  a  standard  by  whidr 
exact  compensation  may  be  determined  in  etery  ease.  **  Tk» 
detriment  shall  ftepresMmcd  t»  be  " — that  is  to  say,  **  It  is  i|9a* 
possible  to  determiae  the  exact  amoovk  el  injury*  It  can 
not  be  said  in  a  given  case  that  the  party  i»jured  would  have 
retained  hia  property  nntil  the  date  of  the  tcial  of  the  action 
had  it  not  bectt  converted,  ov  thai  be  woaU  have  sold  at  tbe^ 
highest  price  or  the  lowest  price.  It  is  better,  then,  to  fix  a 
rule  of  damagBB— one  in  itself  simple,  and  whieh,  oa  ito 
whole,  shall  approximate  the  actual  damages.*' 

We  can  conceive  of  no  principle  at  eoantitational  law 
which  is  violated  by  a  change  in  this  rule  unless,  at  least,  the 
new  rule  on  its  faee  deprives  the  parfy  of  every  reasonable 
method  of  securing  just  compensation*  No  case  has  beei^ 
referred  to  in  which  it  has  been  held,  that  to  change  an  ar« 
bitrary  and  statutory  rule  of  damages  in  <»8es  of  tori  was  9k- 
deprivation  of  any  vested  li^tA  ol  one  who  Imd  previously 
suffered  the  wrong,  and  we  can  see  no  reason  why  it  should 
be  so  held,  even  if  it  should  be  made  to  appear  in  a  parties 
tdar  case  that  the  i^ntiff  would  not  recover  as  much  as  he 
would  have  done  had  the  former  rule  be^i  continued* 

In  the  present  case  the  District  Court  did  not  find  tha 
value  of  the  property  at  the  time  of  the  conversion. 
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It  is  urged  by  respoBdeni,  tbai  it  is  xiimecessarj  to  inquire 
as  to  the  rule  of  damages,  inasmucli  as  the  answer  admits 
the  value  of  the  property  to  be  more  tiMn  the  sum  recovered. 
The  avei^ent  in  respect  to  the  value  constitutes  an  entire 
paragraph  of  the  complaint,  thus:  ^'lY.  That  the  said  de- 
scribed property  tmi9  and  is  of  the  value  of  $15,000."  The 
answer  denies  tiiat  the  property  '^  teas  and  ia  of  the  value  of 
$15,000,  08  aXleged  in  tertidefour  of  said  complaint.**  The  id^a 
in  the  mind  of  the  pleader  seems  to  have  been  that  the  com- 
plaint (construing  it  more  strongly  against  the  plaintiff),  did 
not  allege  the  value  at  the  date  of  the  conversion^  but  only  at 
some  indefinite  -period  anterior  to  the  commencement  of  the 
suit.  At  the  trial,  however,  the  complaint  was  treated  by 
both  parties  as  ooniaining  an  averment  of  ike  value  at  the 
time  of  the  conversion,  and  both  parlies  treated  the  answer 
as  containing  a  denial  as  broad  aa  the  averment  of  &e  com- 
plaint. 19ie  plaintiff  proceeded  to  prove  tiie  value  at  differ- 
ent dates  between  the  conversion  and  the  day  of  the  trial. 
The  defendant  objected  to  any  evidenee  of  value  except  as  of 
the  date  of  the  conversion,  which  objection  was  overruled 
by  the  court,  and  the  defendant  excepted.  During  the  trial 
no  claim  was  aaaerted  by  plaintiff  based  upon  the  admission 
of  the  answer  in  respect  to  the  value  of  the  stocks*  If  this 
had  been  done,  defendant  might  have  amended  his  iuiswer, 
and  we  have  repeatedly  held  that  where  a  cause  has  been 
tried  in  the  court  below  upon  the  theory  of  an  issue  joined, 
a  p1<^ii^<iiff  CBia  not  here  for  the  first  time  demand  judgment 
upon  the  admissions  of  defendant's  plea. 

For  the  error  in  admitting  evidence  of  the  value  of  the 
property  at  dates  subsequent  to  its  converrion  the  judgment 
and  order  is  reversed  and  cause  remanded  for  a  new  trial. 

Bemittitur  forthwith* 

We  cooear: 

Cbooxett,  J. 

NiLES,  J* 

Wallace:,  C.  J« 
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Supreme  Court  of  the  TJiiited  Statesj 

OcTOBKR  Term,  1878. 


THE  WESTERN  UNION  TELEGBAPH  CO.,  Appbllamt, 

vs. 

HENET  W.  DAVENPORT,  amd 

THE  WESTERN  UNION  TELEGRAPH  CO.,  Appellant, 

vs. 
KATHARINE  J,  DAVENPORT,  by  heb  qdabdian,  EU- 

R?1TTA  E.  davenport. 

1.  The  officers  of  a  eorponttion  are  the  custodians  of  its  stock  books,  and  it  is  their 

datj  to  see  that  all  transfers  of  shares  are  properly  made,  either  by  the  stock- 
holders themselTes,  or  persons  having  authority  from  them.  Upon  the  presen. 
tation  of  a  certificate  for  transfer  they  can  require  the  indentity  of  the  party  or 
the  genuineness  of  any  power  of  attorney  from  the  owner,  to  be  satisfactorily 
established  before  allowimc  the  transfer.  In 'either  case  they  must  act  upon 
their  own  responsibility;  so  where  the  name  of  the  true  owner  of  a  certificate  of 
shares  had  been  forged  to  a  blank  form  of  transfer  and  power  of  attorney  on  the 
back  of  the  certificate,  and  said  certificate  sold,  the  owner  can  maintain  an  action 
against  the  company  to  have  their  shares  replaced  on  the  books  of  the  company 
and  proper  certificates  issued  to  them,  or  judgment  for  the  value  of  said  shasee. 

2.  The  negligeoce  of  a  guardian  does  not  preclude  minor  heirs  from  asserting  their 

rights  to  shares  whi<^  have  been  transferred  without  authority.  To  create  aa 
estoppel  against  them  there  must  have  been  some  act  cr  declaration  indicating 
a^  authorization  of  the  use  of  their  names  by  which  the  oompany  was.  misled  or 
a  subsequent  approval  of  their  use  by  acceptance  of  the  moneys  received  with 
knowledge  of  the  transfer. 
8.  Under  the  statute  of  Ohio  neither  the  guardian  nor  the  children,  while  they  were 
minors,  were  competent  to  authorise  a  transfer  and  sale  of  such  property.  The 
intervention  of  the  Probate  Court  was  essential  to  any  such  proceeding,  so  no 
inference  could  therefore  be  drawn  from  any  negligonoe  of  theirs  in  support  of 
a  transfer  where  no  order  of  that  court  had  been  made. 

Appeals  from  the  Oircuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

These  are  suits  in  equity  to  compel  the  defendant,  a  cor- 
poration created  under  the  laws  of  New  York,  to  replace  in 
the  name  of  the  plaintiffs  certain  shares  of  its  capitcd  stock 
alleged  to  have  belonged  to  them,  and  to  have  been  transfer- 
red without  their  authority  on  its  books  to  other  parties;  and 
to  issue  to  them  proper  certificates  for  the  same;  and  also  to 
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pay  to  them  the  dividendB  receiyed  on  the  shares  since  such , 
unauthorized  transfer.     In  case  the  company  fail  to  replace 
the  stock,  the  plainti£E3  ask  for  alternatiye  judgments  for  the 
yalue  of  their  respective  shares. 

The  facts  upon  which  the  suits  rest  are  these :  In  March, 
1865,  Charles  Davenport,  a  citizen  of  Ohio,  died,  leaving  a 
widow  and  two  minor  children,  the  plaintiffs  here,  his  heirs. 
He  was  possessed  at  the  time,  besides  other  property,  of  1,- 
170  shares  of  the  capital  stock  of  the  Western  Union  Tele- 
graph Company.  Upon  the  settlement  of  his  estate  these 
shares  were  distributed  equally  between  the  widow,  Mrs. 
Davenport,  and  the  children,  each  taking  390  shares;  and  in 
their  names  respectively  they  were  entered  on  the  books  of 
the  company,  and  to  them  separate  certificates  were  issued. 
The  widow  was  appointed  guardian  of  the  children,  and  to 
her  as  sach  guardian  the  certificates  of  their  shares  were  de- 
livered. These  declared  on  their  face  that  they  were  trans- 
ferable in  person  or  by  attorney  on  the  books  of  the  com- 
pany only  upon  their  surrender  and  cancellation.  On  the 
back  of  each  one  was  printed  a  blank  form  of  transfer  and 
power  of  attorney.  Those  belonging  to  the  children,  with 
the  one  issued  to  her,  and  some  government  bonds,  were 
placed  by  her  in  a  tin  box,  which  was  locked  and  deposited 
in  the  Fourth  National  Bank  of  Cincinnati  for  safe  keeping. 
Her  brother,  Robert  W.  Bichey,  was  at  the  time  an  officer 
in  the  bank,  and  remained*  such  for  some  years  afterward, 
and  had  access  to  the  box.  He  kept  the  key  to  it  during  her 
absence  from  Cincinnati  in  order  to  get  for  collection  the 
coupons  attached  to  the  government  bonds  when  they  be- 
came due. 

In  February,  1871,  he  took  from  this  box  the  certificate  of 
390  shares  belonging  to  the  plaintiff  Henry  Davenport,  and 
forged  his  name  to  the  transfer  and  power  of  attorney  on  its 
back,  adding  his  own  signature  as  that  of  an  attesting  wit- 
ness. In  this  form  he  sold  the  certificate,  and  the  pur- 
chasers using  the  forged  power  of  attorney  obtained  a  trans- 
fer of  the  shares  on  the  books  of  the  company.  Subsequent- 
ly Mrs.  Davenport  was  in  Cincinnati,  and  on  one  occasion 
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sent  for  tibe  box,  but  retamed  it  to  tiie  bank  without  open- 
i&g  it  or  examining  its  contents,  and  being  about  to  depart 
for  Europe  she  left  the  key  with  her  brother.  Soon  after- 
ward he  took  from  the  box  the  oertifieate  of  shares  belong- 
ing to  the  other  plaintiff,  Slatharine  Darenport,  and  forged 
her  name  to  a  like  transfer  and  power  of  attorney,  adding,  as 
in  the  former  case,  his  own  signature  as  that  of  an  attesting 
witness.  In  this  form  her  certifioate  was  also  sold,  and  by 
tiie  purchaser  a  transfer  was  obtained  under  the  forged 
power  of  attorney  on  the  books  of  the  company.  When 
these  forgeries  were  committed  both  children  were  minors, 
Henry  being  seventeen  and  Katharine  fifteen  years  of  age. 
Henry  was  at  the  time  at  school  in  Switzerland,  and  in  the 
summer  of  1871  Mrs.  Darenport  and  Katharine  went  to  Eu- 
rope. None  of  them  were  informed  of  the  pretended  trans- 
fers of  the  stock  until  the  spring  of  1873,  and  in  1874  these 
suits  were  brought.  They  were  or^^nally  commenced  in 
one  of  the  courts  of  the  State  of  Ohio,  and  were  remored  to 
tiie  Circuit  Oourt  of  the  United  States  upon  application  of 
tiie  defendant.  That  court  gare  judgment  for  each  of  the 
plaintiffs,  and  the  company  appealed  to  this  court. 

Upon  the  facts  stated  there  ought  to  be  no  question  as  to 
the  right  of  the  plaintiffs  to  have  their  shares  replaced  on 
the  books  of  the  company,  and  proper  certificates  issued  to 
them,  and  to  recover  the  dividends  accrued  on  the  shares 
after  the  unauthorized  transfer;  or  to  have  alternative  judg- 
ments for  Uie  value  of  the  shares  and  tiie  dividends.  For- 
gery can  confer  no  power,  nor  transfer  any  rights.  The  officers 
of  the  company  are  the  custodians  of  its  stock  books,  and  it 
is  their  duty  see  that  all  transfers  of  shares  are  properly 
made,  either  by  the  stockholders  themselves  or  persons  hav- 
ing authority  from  them.  If  upon  the  presentation  of  a  cer- 
tificate for  laransfer  they  are  at  all  doubtful  of  the  indentity 
of  the  party  offering  it  with  its  owner,  or  if  not  satisfied  of 
the  genuineness  of  a  power  of  attorney  produced,  they  can  re- 
quire the  indentity  of  the  party  in  the  one  case,  and  the 
genuineness  of  the  document  in  the  other,  to  be  satisfactorily 
established  before  allowing  the  transfer  to  be  made.    Li 
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either  case  they  must  act  upon  their  own  responsibility.  In 
many  instances  they  may  be  misled  without  any  fault  of  their 
own,  just  as  the  most  careful  person  may  sometimes  be  in- 
duced to  purchase  property  from  one  who  has  no  title,  and 
who  may  perhaps  have  acquired  its  possession  by  force  or 
larceny.  Neither  the  absence  of  blame  on  the  part  of  the 
officers  of  the  company  in  allowing  an  unauthorized  transfer 
of  stocky  nor  the  good  faith  of  the  purchaser  of  stolen  prop- 
erty, will  avail  as  an  answer  to  the  demand  of  the  true  owner. 
The  great  principle  that  no  one  can  be  deprived  of  his  prop- 
erty without  his  assent,  except  by  the  processes  of  the  law,  re- 
quires in  the  cases  mentioned  that  the  property  wrongfully 
transferred  or  stolen  should  be  restored  to  its  rightful 
owner.  The  maintenance  of  that  principle  is  essential  to  the 
peace  and  safety  of  society,  and  the  insecurity  which  would 
follow  any  departure  from  it  would  cause  far  greater  injury 
than  any  which  can  fall,  in  cases  of  unlawful  appropriation 
of  property,  upon  those  who  have  been  misled  and  de- 
frauded. 

We  do  not  understand  ihat  the  counsel  of  the  appellant 
controvert  these  views,  but  they  contend  that  the  mother  of 
the  plainti£b,  as  their  guardian,  was  chargeable  with  culpa- 
ble negligence  in  the  keeping  of  the  certificates,  and,  there- 
fore, that  the  plaintiffs  are  estopped  from  claiming  them  or 
their  value  from  the  company.  The  negligence  alleged  con- 
sisted in  the  fact  that  she  entrusted  her  brother  with  the  key 
to  the  box  in  which  they  were  deposited  when  she  knew  that 
he  was  insolvent,  and  that  he  had  used,  without  her  author- 
ity, funds  received  by  him  on  a  previous  sale  of  a  portion  of 
her  property;  and  the  further  fact  that  when  in  the  summer 
of  1871,  before  leaving  for  Europe,  she  sent  for  the  box,  she 
'returned  it  to  the  bank  without  examining  its  contents.  To 
have  allowed  her  brother,  when  known  to  be  insolvent,  to 
have  access  to  the  box  after  he  had,  without  her  authority, 
appropriated  to  his  own  use  her  funds,  and  to  have  returned 
the  box  to  the  bank  in  1871  without  examining  its  contents, 
were,  according  to  the  contention  of  counsel,  offenses  of  such 
gravity  as  to  estop  her  wards,  the  minor  children,  from  com- 
plaining of  the  company  for  allowing  their  stock  to  be  trans-  . 
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f  erred  on  ita  books  under  a  power  of  attorney  idiieh  he  had 
foiled.  We  do  not  think  it  at  all  neoeasaiy  to  ooaanent  at 
any  lengtii  npoa  this  singnlar  position;  ior  e^en  if  it  were 
possible,  as  it  is  not,  to  preclude  the  minor  heirs  from  as- 
serting their  lights  to  property  reoeiTed  from  <hieir  father,  by 
reason  of  any  negligeasce  of  their  gaardiati,  w«  are  onable  to 
peiceire  any  necessary  conneetioti  between  her  brotiier*^  in- 
solvency and  misappropriation  of  her  funds,  and  the  foi^^ry 
of  the  ^ildreni^s  names,  or  between  socdi  lorgery  «nd  her 
omission  to  open  her  box  in  1871  and  examine  its  4BonteBi8. 
l^re  is  no  drcnmstaace  here  npon  which  an  estc^ipel 
against  tiie  plaintifEs  can  be  raised*  To  creid^e  an  estoppel 
against  them  there  must  have  been  some  act  or  declaration 
indicating  an  antjaorization  of  the  nse  of  Hmt  names,  by 
which  the  company  was  misled,  or  a  subsequent  approval  of 
their  tne  by  acceptance  of  the  money,  received  wit^  knowl- 
<edge  of  the  transfer.  No  act  or  declaration  is  mentioned,  ^ther 
of  the  guardian  or  her  children,  ^hidi  tends  in  the  slightest 
degree  to  show  that  any  assent  was  given  to  the  use  of  their 
names.  But,  moreover,  neither  the  guardian  nor  tibe  ^chil- 
dren  while  they  were  minors,  were  competent,  even  by  Ihe 
most  formal  act,  to  aathorke  a  transfer  and  sale  <fl  the  prop- 
erty. Under  the  statute  of  Ohio,  4he  iintorveDtion  of  ibe 
Probate  Court  was  essential  to  any  such  proceedisng.  No  in- 
ference could,  therefore,  be  drawn  from  any  negligence  of 
theirs  in  support  of  a  transfer  of  the  property,  where  no  or-^ 
der  of  that  court  authorizing  a  transfer  had  been  made. 

Hiere  are  numerous  decisions  of  the  English  and  Ameri- 
can courts  in  accordance  with  the  views  stated.  They  are 
cited  by  counsel  in  their  briefs,  and  are  ^ven  in  a  note  to 
this  opinion.^  We  do  not  think  it  important  to  refer  to 
them  specially,  for  no  number  of  adjudications  catn  add  to 
the  force  of  a  simple  statement  of  the  facts.  The  decree  ot 
the  court  below  in  each  case  must  be  affirmed;  and  it  is  so 
ordered. 

*  DnvU  vs.  Bank  (/England.  3  Ring.  SflS :  BUgard  ▼«.  Smdk  Sea  Co.  el  aL,  2  P.  Wmt.  7A:  SUmtan  ▼«. 
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J|«'tfM"ra,  14  aid.  fW:  PMoek  va.  The  JKiMmm(  Bamk,  T  N.  Y.  tf4.  ITraMr^a  Bardm  «»K  V.  SH: 
Ooktm  va.  Qwffnn,  4  Md.  Ub.  Deo.  397 :  DmlUm  va.  MUiand  EaUwau  Co.,  82  J£ng.  L.  *  1£q.  4U:  Smn  ti. 
jTo/M  BtUUk  AmmxtUbmC^t  7  ttaal.  A  Nor.  Ml. 
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Ourrent  Topics. 


In  Whitney  vs.  Mrat  National  Bank  of  BraUleboro^  it  was 
recently  held  by  the  Supreme  Court  of  Vermont  (18  Alb.  L. 
J.  471),  that  national  banks  are  not  responsible  for  the  safe- 
keeping of  special  deposits  made  according  to  usage,  for  the 
accommodation  of  depositors,  and  with  the  knowledge  and 
acquiescence  of  the  bank  directors,  but  without  profit  to  the 
banks,  the  receiving  of  such  deposits  not  being  authorized 
by  the  National  Banking  Act  under  which  such  banks  are 
organized. 

The  following  is  an  abstract  of  the  recent  decision  by  the 
Supreme  Court  of  the  United  States  in  The  Oiant  Potvder  Go. 
vs.  The  California  Powder  Works  et  al.  Appeal  from  the 
United  States  Circuit  Court  for  the  District  of  California: 

A  reissue  patent  must  be  for  the  same  invention  as  that 
which  formed  the  subject  of  the  original  patent,  or  for  a  part 
thereof  when  divisional  reissues  are  granted.  It  must  not 
contain  anything  substantially  new  or  different. 

An  original  patent  for  a  process  will  not  support  a  reissued 
patent  for  a  composition,  unless  the  composition  is  the  re- 
sult of  the  process,  and  the  invention  of  the  one  involves  the 
invention  of  the  other. 

A  patent  granted  for  certain  processes  of  exploding  nitro- 
glycerine will  not  support  a  reissue  for  a  composition  of 
nitro-glycerine  and  gunpowder  or  other  substances,  even 
though  the  original  application  claimed  the  invention  of 
both  process  and  compound.  They  are  distinct  inventions. 
The  last  clause  of  Section  63,  Act  of  1870  (Sec.  4916  Bev. 
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Stat.),  relates  merely  to  tiie  evidence  to  which  the  commis- 
sioner may  resort;  but  does  not  increase  his  power  as  to  the 
invention  for  which  a  reissue  may  be  granted-  Whether 
said  claim  relates  to  any  other  than  machine  patents,  not 
considered  in  this  case. 

When  there  is  a  demurrer  to  the  whole  bill,  and  also  to 
part,  and  the  latter  only  is  sustained,  the  regular  decree  is 
to  dismiss  so  much  of  the  bill  as  seeks  relief  in  reference  to 
the  matters  adjudged  bad,  and  to  overrule  the  demurrer  to 
the  residue,  and  direct  the  defendant  to  answer  thereto.  The 
decision  of  the  Circuit  Court  of  California  sustained  as  to 
the  invalidity  of  the  two  principal  patents  for  compounds  of 
nitro-glycerine  and  gunpowder  and  other  substances,  in  the 
case  of  The  CHcmt  Powder  Go.  vs.  The  Caii/omia  Povxkar 
Works  and  others. 


Supreme  Qourt  of  GaJifomlai 

KovEMBEB  Term,  1878. 


[No.  6,061.] 

Polled  December  2, 1878.] 

OSGOOD  vs.  EL  DORADO  WATER  AND  DEEP  GRAY- 

EL  MINING  COMPANY. 

1.  Under  and  bjr  Tirtue  of  tlxe  proTiaions  of  th9  Act  of  CoBgreM  of  Jvly  26,  I8O69 

•(grantXDg  the  right  of  way  to  ditch  and  canal  owners  over  the  pabliA  lands," 
etc.,  one  who  has  actually  appropriated  the  waters  of  a  stream  on  the  public 
lands  before  the  aoqutsition  by  another  of  the  United  States  title  to  a  tract  of 
land  on  the  stream  below,  has  acquired  the'  exclusive  ligbjb  to  the  use  of  tte 
waters  appropriated  as  against  such  inferior  proprietor. 

2,  It  is  assumed,  for  the  purposes  of  this  case,  that  one  who  has  posted  a  proper  notice 

and  pursued  work  with  due  diligence  until  the  appropriation  is  complete,  has 
(under  the  Act  of  Congress  of  July  26,  1866,)  the  exslttsiTe  right  to  the  water, 
as  against  a  person  who— 'after  the  notice  and  before  the  actual  appropriatioa 
was  oompletedr-acquired  the  OoTerament  title  to  a  tract  of  land  through 
which  the  stream  ran  in  its  natural  course. 
8.  With  this  assumption,  the  plaintiff  should  huTe  had  a  decree  upon  the  facts  of  the 
present  case. 
Whether,  aivwrdiiig  to  the  local  rules  and  customs  recognized  by  the  courts,  or 
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the  judicial  deeisioiks  of  the  StateyVwoxk  dtme  towards  appropriadiig  th«  'waten 
of  one  or  more  streams  on  the  public  lands  may  eter  be  considered  and  treated 
t^TT  as  ^ork  done  towards  appropriating  another  separate  and  independent  stream. 
Qmryf 

Assuming  that  it  may*  ytC  in  order  that  the  work  done  towards  taking  out  the 
waters  of  the  one  or  more  streams  shall  be  counted  as  done  towards  appropri- 
atiug  the  other  separate  and  disconnected  stream,  the  woticb  posted  upon  the 
last  must  distikieCly  dedare  the  intention  to  ttppropiiitt  the  waters  of  all,  and 
that  the  water  is  to  be  diverted  from  each  as  part  of  a  scheme  which  includes 
the  appropriation  of  the  waters  of  all. 

McKlNSTB^y  J. 

Unddr  the  Tales  and  onstoms  Tecognised  by  the  oourts  and 
the  jadioial  deoiaions  of  the  8tote»  and  as  against  one  a^ 
tempting  to  appfropriat^  the  same  water  while  the  works  of 
the  first  claimant  are  yet  incomplete,  a  pariy  posting  a  notice 
of  intention  to  a][q9ropriate  the  water  of  a  stream  on  the 
pnblio  domain,  and  proceeding  witii  dne  diligence  to  make; 
actaal  appropriation,  has  been  deemed  to  have  appropriated 
the  water  and  to  be  in  possession  of  the  same  and  the  rights 
appnrtenant  theretOi  from  the  date  of^e  posting  of  the 
3iotice. 

The  defendant  bases  its  claim  to  ihe  waters  of  Echo  Lake 
and  the  outlet  therefrom,  or  ''Osgood  Creek,"  upon  the  Aot 
df  Congress  of  Jnly  96,  1866,  (U.  8.  Statutes  at  Lai^e,  p. 
868.)  The  ninth  Section  of  that  Act  provides:  ''^Whenever, 
by  priority  of  possession,  rights  to  the  nse  of  water  for  min- 
ing, agrictdtnral,  manufacturing  or  other  purposes,  have 
vMed  and  accrued^  and  the  same  are  recognised  andaoknowt- 
edged  by  the  local  customs,  laws  and  decisions  of  the  courts^ 
ibe  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  some,  and  the  right  of  way 
lor  the  construction  of  ditches  and  canals  for  the  purposes 
aforesaid  is  hereby  acknowledjged  and  confirmed;  provided, 
however,  that  whenever,  after  the  passage  of  this  act,  any 
person  or  persons  shall,  in  the  construction  of  any  ditch  or 
Mnal,  injure  or  damage  the  possession  of  any  settler  on  the 
public  domain,  ihe  party  committing  such  injury  or  damage 
'diall  be  liable  to  the  party  injured  for  such  injury  or  dam^ 
age.- 

There  can  be  no  doubt  that.tiie  language  of  the  foregoing 
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section  operates,  ex  proprio  vigore,  as  a  grant  of  the  rights 
and  claims  embraced  within  the  words  employed.  It  is  a 
recognition  by  the  Federal  Gbyemment  of  the  rights  already 
recognized  by  the  State  Judiciary.  We  may  assume,  that,  if 
from  the  time  the  predecessors  of  defendants  posted  a  notice 
claiming  the  waters  of  Echo  Lake,  they  pursued  the  work  of 
appropriating  such  waters  with  due  diligence,  until  the  ap- 
propriation was  actually  accomplished,  the  Act  of  Congress 
operated  to  confirm  their  right  to  the  use  of  the  same,  a$  of 
the  dale  of  the  posting  of  the  notice,  even  although  in  the  period 
intervening  between  tiie  notice  and  the  completion  of  the 
work,  the  plaintiff  acquired,  as  against  the  United  States, 
the  title  to  the  land  through  which  the  stream  ran  in  its 
natural  course.  Thus  much  we  do  not  admit  absolutely,  but 
for  the  purposes  of  the  case  before  us  and  as  presenting  the 
claim  of  defendant  in  its  strongest  light. 

On  the  25th  of  October,  1871,  the  plaintiff  received  a  pa* 
tent  from  the  United  Stittes  for  the  tract  deprived  of  water 
by  reason  of  the  subsequent  diversion  of  Echo  Lake  and 
Osgood  Oreek.  From  that  date,  at  least,  plaintiff  became  a 
riparian  proprietor.  If  the  predecessors  of  defendants  had 
not  acquired  a  right  to  divert  the  water  which  would  have 
been  available  against  a  subsequent  appropriator,  the  decree 
4should  have  been  for  the  plaintiff;  for  certainly  the  position 
of  the  plaintiff  when  he  obtained  a  United  States  pat-ent  was 
as  favorable  as  would  have  been  that  of  a  mere  appropriator 
of  the  water. 

We  inquire,  therefore,  had  the  grantors  of  defendant  ac- 
quired a  right  to  the  waters  of  Echo  Lake,  as  against  the 
Government,  or  the  grantee  of  the  Government,  when  the 
patent  issued  to  plaintiff? 

The  first  necessary  step  to  be  taken  by  defendant's  grantors 
was  to  post  a  notice  at  or  near  Echo  Lake,  or  the  outlet,  de* 
claring  their  intent  to  appropriate  the  waters.  The  notice 
seems  to  have  been  posted  at  the  outlet  of  Echo  Lake  in  the 
year  1860.  The  witness,  Eirk,  being  asked  what  were  the 
contents  of  that  notice,  answered:  ' 'Claiming  as  a  reservoir 
to  keep  the  water  back  to  supply  this  ditch  which  is  built  on 
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this  line,  hcakd  in  1860;  also,  claiming  the  waters  of  the  lake 
for  the  purposes  of  sappljing  this  preaent  ditch."  The  wit- 
ness had  previously  stated  that  he  posted  the  notice  ''at  the 
outlet  (of  Echo  LaJce),  where  the  present  dUck  daria  oui^*^  and 
there  can  be  no  doubt  that  the  ditch  referred  to  in  the  notice 
posted  in  1860  was  the  contemplated  ditch  from  Echo  Lake, 
upon  which,  as  the  witness  subsequently  stated,  work  was 
commenced  in  1872.  There  is  evidence  in  the  record  which 
may,  i>erhaps,  be  construed  as  tending  to  show  that  a  survey 
of  the  line  of  the  ditch  leading  from  .Echo  Lake  was  made 
during  or  prior  to  the  year  1860  (transcript  p.  44-6),  but  it  is 
quite  certain  that  nothing  more  was  done  towards  appropri- 
ating the  waters  of  that  lake  until  after  a  aeoond  notice  was 
pasted.  The  second  notice  was  posted  in  February,  1867, 
and  was  in  the  following  words  and  figures:  ''  In  conformity 
with  an  Act  of  Oongress,  entitled  'An  Act  granting  the  right 
of  way  to  ditch  and  canal  owners  over  the  public  lands,  and 
for  oilier  purposes,'  approved  July,  1866,  the  undersigned 
hereby  claim,  and  are  by  priority  of  possession,  entitled  to 
the  use  of  the  water  of  this  stream  for  mining,  manufactur- 
ing, agricultural  and  other  purposes,  and  intend  to  dam  said 
stream  and  carry  the  same,  or  a  portion  thereof,  in  a  flume, 
ditch  or  canal,  or  by  natural  channels  whenever  found  suita- 
ble, to  certain  mining  and  agricultural  districts,  and  that  the 
coilstruotion  of  said  flume  or  ditch  will  not  injure  any  settler 
on  the  public  domain.  J.  Eibk^ 

F.  A.  Bishop." 

"February,  1867." 

From  the  date  of  the  second  notice  until  the  spring  of  the 
year  1872,  no  work  was  done  upon  the  canal  leading  the 
waters  from  Echo  Lake.  As  we  have  seen,  the  plaintifTs 
patent  was  issued  in  October,  1871. 

It  is  quite  evident  from  this  statement  that,  treating  the 
effort  of  defendant's  grantors  as  an  independent,  separate  at- 
tempt to  appropriate  the  waters  of  Echo  Lake  and  of  the 
outlet,  Osgood  Creek,  they  had  acquired  no  right  to  those 
waters  which  tould  be  asserted  against  the  lower  riparian 
proprietor  at  the  time  his  patent  issued  to  plaintifil 
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Ahd  this  brings  n^  to  another  q^estiem  whieh  insist  det^- 
mine  th^  d^cidioii  of  iJiis  oatise. 

It  is  urged  by  tedpondent  that  «n  individual  or  asslociatton 
may  acquire  a  right  by  af^xrdpriaiion  to  the  walers  of  any 
number  of  disconnected  strelmis  on  the  {mbHc  lands  by  post* 
ing  a  notice  at  tiie  point  <A  intended  diverBion  iA  each,  and 
that  (as  against  a  subsequezrt  appro^riator  of  the  waiter  "Ote 
grantee  of  the  GoYerament  of  landii  through  "trhick  one  of 
the  streams  may  flow)  woSrk  dcme  on  a  canal  or  ditch  leading 
the  water  from  any  oth^r  of  tiie  streakns  should  be  consid- 
ered as  done  in  carrying  out  a  genetral  so^i^ne  of  conducting 
the  waters  from  all,  so  as  to  give  the  better  right,  although 
no  work  has  been  done  toward  diverting  and  appropriating 
the  waters  of  the  particular  stream  prior  to  the  actual  ad* 
verse  appropriation  of,  tiiose  waters,  or  pridr  to  the  aoqusi^ 
tion  of  tiie  Qovemment  title  to  a  tract  of  land  lying  i:q3on 
the  stream  below. 

•  Withotit  admitting  that  the  principle  of  '^relation"  ap- 
plicable to  the  acquisition  of  water  rights  upon  the  pubHe 
lands  can  be  reUed  upon  for  the  purpose  mentioned  in  the 
above  statement,  we  are  entirely  conVinoed  that,  to  give.  '^- 
f  ect  t6  the  notice  as  evidence  of  the  initiation  of  a  right  to 
the  waters  Of  a  particular  stream  when  work  has  been  done 
only  towiird  establishing  a  conduit  for  the  waters  of  another 
and  separate  stream,  the  notioe  should  declare  in  tensns  that 
the  purpose  was  to  acquire  a  right  to  the  waters  of  both.  The 
notice  of  itself  gives  no  title,  but  points  one  subsequently 
desiring  to  acquire  rights  in  the  water  to  work  done  with 
'  reference  to  the  design  indicated  by  the  notice.  If,  after 
the  lapse  of  a  reasonable  time,  no  work  has  been  done  to-, 
ward  appropriating  the  waters^  the  intention  to  apptopriatd 
which  is  declared  in  the  notice  (or  such  work  has  not  been 
prosecuted  with  proper  diligence),  a  third  party  may  assume 
that  the  intended  appropriation  has  been  abandoned,  and  is 
not  required  to  inquire  whether  there  was  a  secret  puirpose 
in  the  minds  of  those  who  pdsted  the  notice  to  make  the  ap-^ 
propriation  broader  than  the  notice,  or  a  hidden  intent  that 
the  appropriation  should  constitute  part  of  a  serine  to  adr 
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• 

quir^  righto  in  the  ynAen  of  many  diatant  and  disoonneoted 
streams.  Certainly  he  would  not  be  held  to  have  knowledga 
tbat  irork  done  to  c^eri  other  atreamsy  in  acoordanoe  with  a 
notioa  poij^ted  on  each  oi  aA  intention  to  appropriate  ite 
^l^tere,  wa^  really  done  to  oaivy  out  the  design  to  appropii- 
ate  the  wat^ra  pf  a  etream,  to  dioeri  wkiob  no  tooth  had  been 

Applying  these  rolea  to  the  present  case,  there  was  noth<» 
i|ig  in  tiiie  notiee  ol  186(1^  or  th&t  of  1867,  to  indicate  an  in* 
tention  to  take  np,  claini^  or  appropriate  other  waters  than 
ijbose  ol  Sieho  Lake  or  its  outlet,  and  the  record  shows  an 
nttei'  want  of  diUgenoe  in  proseonting  the  iifork  to  make  st;ch 
^pptopriatioa  actual.    . 

(Ifadgment  aud  order  reversed,  and  oanae  remanded. 

WeoQuow: 

CnOOKKTB)  J> 
mVLEBt  J. 

Bhopis,  J. 
Wallaco,  C.  J. 


[No.  5,481.] 

[Filed  December  2, 1878.] 
HARKINS  vs.  nelson. 

1.  The  aoQth  and  weit  boundary  lines*  q|  thie  IQV^  ludf  of  the  sonfhweit  qnarter  of 

Motion  thirtj-one  of  a  "township,"  surveyed  by  the  United  States,  are  coinci- 
dent with  the  south  aiv4  ifest  lines  Of  thi|t  $6jmf |^« 

2.  Evidence  having  been  given  tending  to  prove  the  southwest  comer  of  the  township 

by  locating  the  corner  ppstMSxed  by  (hf  United  Sf^es  Surveyor,  such  evi- 
dence is  not  overoome  by  testimony  to  the  effect  that,  according  to  the  JSeld 
notet  of  a  subsequent  survey  of  the  $eetwn,  the  post  should  have  been  placed 
elsewhere;  nqr  doee  fuqli  testiq^piiy  tend  to  prove  that  the  post  was  not  really 
the  monument  of  the  United  States  Surveyor,  or  that  the  monument  had  been 
remmned  frem  the  pdnt  whlbm  i|  hid  hepa  prlginally  pkeed  by  the  United 
States  Surveyor. 
8«  The  monument  placed  at  the  township  comer  on  the  suryey  Jn.  f%^Md  "WfiM 
control  the  ealls  of  tbe.;lsftf  noUt  of  the  same  survey;  a)iht{on!ilt  controls  the 

WidtloA^W  ib  «^^^l^^^  Ih^  io^^^^ 
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soathwest  quarter  of  seotion  thirtj^one  in  a  certaiii  town- 
ship, and  to  lot  foor  in  the  same  section.  The  township 
lines  were  nm  and  platted  in  1662,  and  the  section  surveyed 
in  1854.  The  plaintiff  proved,  at  least  jmma/acte,  the  loca- 
tion of  the  sonihwest  comer  of  the  township,  by  showing 
the  point  at  which  has  stood,  since  1861,  a  post  *' marked 
with  United  States  Surveyor's  marks  that  indicated  that  it 
was  the  comer  poet."  It  is  obvions  that  the  south  half  of 
section  thirty«one  was  bounded  on  the  south  and  west  by  the 
south  and  west  lines  of  the  township. 

The  testimony  of  Easton,  defendant's  witness,  did  not  tend 
to  prove  that  the  post,  or  the  marks  on  it,  had  been,  simu- 
lated, and  were  not  the  real  post  o^  marks  of  the  United 
States  Surveyor,  nor  did  testimony  tend  to  prove  that  the 
post  had  been  moved  from  the  point  where  it  had  been  orig- 
inally placed  by  the  Surveyor.  It  was  therefore  not  error  to 
reject  the  testimony  of  Brown,  who  was  proceeding  to  testify 
to  the  same  facts  to  which  witness  Easton  testified. 

Judgment  and  order  aflSrmed.    Bemittitur  forthwith. 

We  concur: 

Obockett,  J. 

NiLES,  J. 

Bhobes,  J. 
Wallaob,  C.  J. 


[No.  M62.] 

P^ed  December  2,  1878.] 

BPDfETTB,  Appbllant, 

vs. 

BRIGNABDELLO  bt  al.,  Bbspokdint. 

Wbcre  «  dtfendwit  <pii>iiift  to  a  judgncnl  •gainst  Idm,  lit  mlrm  •  dorancr  to  tlit 
oonplaint. 

McElNSTBY,  J. 

This  is  an  appeal  ttom  a  final  judgment,  and  the  only 
*' papers"  we  can  consider — ^inasmuch  as  there  is  no  bill  of 
exceptions — ^are  the  notice  of  appeal  and  j^utgment  roll.    (C. 
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C.  P.  950*)  The  stipulation  printed  in  the  transcript  is  no 
part  of  the  judgment  roll,  bat  the  roll  includes  only  the  com- 
plaint, demurrer,  order  on  demurrer,  and  judgment  (C. 
0.  P.  670.) 

The  judgment  was  entered  as  appears  by  the  recital 
therein,  ^'  on  reading  and  filing  the  stipulation  of  the  respec* 
tive  parties,' '  that  is,  by  consent.  Such  consent  was  a  waiver 
of  the  demurrer,  and  we  are  not  called  upon,  therefore,  to 
determine  whether  the  demurrer  was  well  taken. 

"Ao  other  question  is  presented  by  the  record. 

Judgment  affirmed,  with  ten  per  cent,  damages.  Remit- 
titur forthwith* 

We  concur : 

Khodbs,  J. 
Crockbtt,  J. 

NiLBS,  J. 

Wallacb,  C.  J. 


[No.  6,117.1 

s 

[FUed  December  9, 1878.] 
LEVY  vs.  HAAXE. 

Whcrea  ercdftor  of  a  baakniiil,  whoM  cbim  is  Mmired  hf  a  mortgage,  bat  gona  into 
the  United  States  Distriet  Court  aa  a  ooart  of  baiiknipCcjtproTed  hie  claim  and 
subjected  it  to  the  jnrisdietion  of  that  eomt;  and  the  Bankruptcy  Court  has  by 
an  order,  to  wUeh  the  creditor  was  a  partj^  made,  on  application  of  another 
creditor,  having  a  prior  Uen  on  the  mortgaged  pr«nises»  directed  a  sale  of  the 
premises,  the  proceeds  thereof  beyond  the  sum  admitted  to  be  secured  by  the 
prior  lien,  *'  to  abide  a  ftirther  hearing**  between  the  two  claimants;  the  mort- 
gagee can  not,  after  the  sale,  foredoee  his  mortgage  in  a  Distriet  Court  of  the 
State,  while  the  proceedings  in  respeet  to  the  dispositioii  of  the  proceeds  of  the 
sale  are  still  pending  in  the  Bankruptcy  Court. 

McKlNSTRT,  J. 

In  March,  1868,  Haake  and  wife  conveyed  certain  real 
estate,  called  in  the  record  the  ^*  homestead,"  to  Burr  and 
Dean,  trustees,  to  secure  defendant,  the  Savings  and  Loan 
Sodetj,  the  payment  of  his  promissory  note  for  $2,500  and 
all  further  indebtedness  of  said  fiaake  to  the  Society  during 
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the  eontinciaiio^  of  the'trmt,  not  exceeding  $4,000.  In 
April,  1870,  Haake  and  wifo  mortgaged  the  same  premise^ 
to  plaintiff,  to  eeonro  the  0ctiA  of  f  4,000  then  loaned  by 
plaintiff  to  them.  When  plaintiff  was  about  to  advance  his 
$4,000  to  Htfake,  he  inquired  of  Burr  and  of  the  Society 
how  much  indebtedneee  of  the  said  Haake  to  the  Society 
wae  secured  by  the  deed  of  trust,  but  Barr  and  the  Society 
refused  to  give  any  information  in  that  behalf.  Haake  in* 
formed  plaintiff  that  there  was  no  other  indebtedness  so 
secured  except  upon  the  said  promissory  note  ot  $2,500,  and 
HbMX  there  was  then  only  $1,400  due  on  said  note.  Plaintiff 
had  no  notice  or  information  to  the  contrary.  On  the  10th 
day  of  November,  a.  d.  1871,  the  plaintiff  tendered  to  Burr 
and  the  Society  the  sum  of  $2,000  in  payment  of  what  was 
then  unpaid,  secured  by  the  deed  of  trust ;  but  they  refused 
to  accept  the  same,  and  alleged  that  other  moneys  were  due 
and  secured.  TSo  other  moneys,  except  the  said  $2,000, 
were  in  fact  due  and  secured  as  aforesaid.  On  the  14th  day 
of  February,  1871,  Haake  was  adjudged  a  bankrupt  by  the 
District  Court  of  the  United  States.  The  Savings  and  Loan 
Society  proved  its  claim  and  also  another  claim,  secured  in 
like  manner  upon  another  lot,  against  the  bankrupt*s  estate 
— ^the  two  amounting  in  the  aggregate  to  $13,628,  of  which 
$10,781  was  secured  on  the  real  -estate  above  nientioned, 
and  the  whole  sum  on  another  tract  known  as  the  Steuart- 
etreet  lot,  and  afterwards  made  application  to  the  said  Dis- 
trict Court  to  be  allowed  to  proceed  under  the  deeds  of 
trust  to  make  sale  of  the  two  tracts  of  land.  The  District 
Court  upon  a  hearing  of  said  application  made  the  following 
order:  '*  Ordered  and  decreed  that  the  said  Savings  and  Loan 
Society  have  leave  to  proceed  with  a  sale  in  accordance  with 
said  deeds  of  trust ;  that  the  said  lot  of  land  on  Steuart 


'ttt^  'appl^opiiaitdh  of  ihe  pt^ceedfi^  ilie  said  hohiest^  iW^ 
'  ih^n  sold,  and  that  the  pi^(>ceed6  (jf  th<3  sale  of  sitid  home^U^ 
^ot;  after  j^ymentbfth^^^^        of^2,6ob  tendered*  by  t^^ 


(tbe  plaintiff)  to  said  Society,  abide  the  further  oyder  of  %h^ 
said  District  Court,  to  he  made  upon  hearing  between  the 
md  Le^y  (plaintiff)  md  the  fi*id  Society."  (Transcript, 
folios  31-82.) 

The  foregoing  facts,  are  set  forth  in  the  eomplaint,  and»  it 
is  further  alleged  that  no  suoh  hearing  as  that  provided  foi; 
in  the  order  has  ever  been  had,^  f^  because  through  the  i^}»^ 
and  fraudulent  pretenses  hereinafter  s.et  forth»  no  real  pro* 
ceeds  of  sale  ever  existed^  auid  no  Otctual  or  vaUd  sale  was 
ever  made  of  the  lots  of  land^  That  on  the  80th  of  April, 
1878,  accounts  between  Haake  and  the  Society  were  ad? 
justed  between  them  a^t  $10,,000,  to  be  paid  by  Haake  to  th^ 
Society ;  and  it  was  then  agreed  between  Haake  and  the 
Society  that  upon  pretended  sales  to  be  made  by  Burr  and 
Dean,  the  two  lota  should  be  bid  o$*  for  and  on  behalf  of 
Haake,  to  such  persons  as  hCi  the  said  Haake,  should  desig- 
nate. That  thereupon  the  two  lots  were  offered  for  sale  at 
auction  by  Burr  and  Dean,  who,  with  Haake  and  the  Soci- 
ety, caused  the  Steuartrstreet  lot  tp  be  lud  off  and  assigned 
to  one  Weissich  (tt  the  price  of  S^tSOO,  and  the  homestead 
lot  to  be  assigned  to  the  defendant  Peterson  at  the  price  of 
|4,500.  That  pliuntiff  had  no  actual  notice  of  the  time  of 
the  sale.  That  the  defendant  Peterson  had  notice  pf  all 
the  premises,  and  after  such  notice  advanced  the  s^d  sum 
pf  $4,500  to  Haake,  paying  the  s^me  to  the  Society  on  bi» 
^fcccount.  That  the  Steuart-street  Ipt  is  of  the  value  of 
J8,600,  and  the  homesteakd  .lot  of  the.  value  of  87,500,  That 
by  the  tender  of  the  $2,000  to  the  Savings  and  Loan  SoqI- 
pty,  all  the  lien  and  claim  of  the  Society  against  the  home- 
stead lot  was  discharged,  and  the  Society  had  no  right  tQ 
make  any  sale/*  The  prayer  is  to  subject  the  lot  to  plaintr 
iff '  8  mortgage,  without  any  peraonal  judgm^ent  against  Haake 
:l«4  wifb ;  and  if  ^etieisson  b^4n  lw?tf*<ji(irql^8er:^  gopjl 
-feith„wjit)iojit  wtia«^  foj.j»dgifte*fe^ln«tfBuTr,  DeanVjUid 
/the;  Society  V  lor  the.yWu^  of  tbeloAbiFefc  tod  aboive  12^000, 
c.  iThe  defeildants  ae9:er«rily  ^e^nn^f^ed  t«[  the  co^pl9,inta  qi^ 
•ihe  ground  .that^  the  State  iOourt  hadv  no  jjirisdiotlon  of  th^e 
subject  of  the  action,  and  that  the  complaint  does  not  state 
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a  cause  of  action.     The  demurrers  were  sustained  and 
plaintiff  appeals. 

We  may  assume  from  the  terms  of  the  order,  and  because 
the  contrary  does  not  appear  from  the  complaint,  that 
plaintiff  proved  his  dtdm  against  the  estate  of  the  bank- 
rupt, and  submitted  it  to  the  jurisdiction  of  the  District 
Court  of  the  United  States  as  a  court  of  bankruptcy. 

<^  The  jurisdiction  of  the  courts  of  bankruptcy  extends  to 
all  cases,  and  controversies  arising  between  the  bankrupt 
and  any  creditor  or  creditors  who  claim  any  debt  or  demand 
under  the  bankruptcy ;  to  the  collection  of  all  the  assets  of 
the  bankrupt ;  to  the  ascertainment  and  liquidation  of  the 
liens  and  other  specific  claims  thereon ;  to  the  adftistment  of 
the  various  priorities  and  conflicting  interests  of  all  parties;  and 
to  the  marshaling  and  disposition  of  the  different  funds  and 
<issetSj  so  as  to  secure  the  rights  of  all  parties  and  due  dis* 
tribution  of  the  assets  among  all  the  creditors ;  and  to  all 
acts,  matters  and  things  to  be  done  under  and  in  virtue  of 
the  bankruptcy  until  the  final  distribution  and  settiement 
of  the  estate  of  the  bankrupt  and  the  close  of  the  proceed- 
ings in  bankruptcy.^'    (Bump's  Bankruptcy,  207.) 

It  is  not  denied  by  appellant  that  the  bmikruptcy  court 
had  power  to  make  the  order  recited  in  the  complaint,  and 
the  power  must  be  conceded.  Nor  can  it  be  doubted  that 
the  bankruptcy  court  also  had  power  to  enforce  the  due 
execution  of  its  order,  to  prevent  any  abuse  under  color  of 
it,  and  to  set  aside  any  fraudulent  practice  carried  into  effect 
under  pretense  of  obedience  to  it. 

Inasmuch  as  pkdntiff  proved  his  claim  in  the  bankruptcy 
court,  it  must  be  presumed,  (nothing  appearing  to  the  con- 
trary) that  it  was  proved  and  he  was  admitted  as  a  creditor 
in  the  manner,  and  with  the  conditions,  required,  by  the 
bankrupt  law.  By  Section  5,075  of  that  law  it  is  provided: 
'^When  a  creditor  has  a  mortgage  or  pledge  of  real  or  per> 
Bonal  property  of  the  bankrupt,  he  shall  be  admitted  as  a 
creditor  only  for  the  balance  of  the  debt  after  deducting  the 
value  of  such  property,  to  be  ascertained  by  agreement  be- 
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tween  him  and  the  assignee^  or  hy  a  sale  thereof  to  be  made 
in  such  a  manner  as  the  court  shaU  direct^  or  the  creditor  may 
release  and  convey  his  claim  to  the  assignee  upon  such 
property^  and  be  admitted  to  prove  his  whole  debt  *  * 
If  the  property  be  not  so  sold^  or  released  and  delivered,  the 
creditor  shall  not  be  allowed  to  prove  any  part  of  his  debt." 

Here,  by  an  order  in  proceedings,  to  which  plaintiff  was 
a  party,  provision  was  made  for  the  sale  of  the  property 
nnder  the  supervision  andsubject  to  the  control  of  the  court 
in  bankruptcy. 

It  further  appears  by  allegations  in  the  complaint  that 
tiiere  now  awaits  the  order  of  the  District  Court  of  the 
United  States  the  sum  of  $2,500,  (the  proceeds  of  the  sale 
of  the  homestead  lot  in  excess  of  the  sum  of  $2,000)  to 
which,  by  the  terms  of  the  order  recited,  the  plaintiff  may 
assert  his  right  in  that  court.  It  is  difficult  to  understand 
the  reasoning  which  would  authorize  him  to  abandon  the 
bankruptcy  proceedings,  and  retire  himself  without  the  scope 
and  binding  obligation  of  the  order  while  the  execution 
thereof  is  in  fieri.  From  the  very  nature  of  the  jurisdiction 
which  has  thus  attached  it  must  be  exclusive,  and  the  cir- 
cumstances present  a  different  case  from  the  ordinary  pros- 
ecution in  the  State  courts  of  a  didm  provable  in  the 
bankrupt  court. 

The  defendant  Peterson  by  becoming  a  purchaser  at  the 
sale  under  the  direction  of  the  bankruptcy  court,  made 
himself  a  party  to  any  proceedings  in  that  court  with  respect 
to  the  sale.  For  aught  that  appears  in  the  complaint,  the 
plaintiff  may,  if  he  is  able  to  make  a  proper  showing  to 
entitle  him  to  any  relief,  obtain  an  order  from  that  court 
setting  aside  the  sale,  and  subjecting  the  homestead  lot,  or 
both  lotp,  to  a  resale^ 

Judgment  affirmed.    Remittitur  forthwith. 

We  concur: 

Bhoj>bs,  J, 
Ceockbtt,  J» 
Wau^acx,  C.  3. 

NiLSS,  J. 


United  States  Distriot  Qourt, 

DlSl<RICT  07  OaUFORHIA. 


IN  THE  MATTER  OP  THE  OOIiLATERAL  LOAN 
ANIi  SAVINGS  BANK,  IN  BANKRtJPTOY. 

A  by*Uw  of  a  corporation  proyided  that,  **  in  case  any  stock  of  th«  porpora^oii  if 
Dot  repretented  at  any  meeting  of  stockbolden,  either  in  person  or  bj  proxy, 
snoh  stboli  «iay  be  TOted  at  such  meeting  by  any  direetoe  s^cted  by  the  Board 
of  Directors  for  tl^t  purpose,  and  snoh  seleeM<m  9>^  W  4ef  la^  ^T  ^®  cto^V 
holders  of  the  corporation  a  power  o(  attorney  for  such  purpose."  A.  meetii^| 
called  for  the  pureose  of  detennining  whether  the  corporation  should  go  into 
Va^hruptcy  waa  attended  by  a  small  nnmber  of  ftofehholdeifji  b^t  the  Tpte  ^ 
the  absentees  was  cest  under  the  provisioM  ef  the  above  by-lawi  A  pet^^ea 
was  thereupon  illed  by  the  President,  and  the  corporation  adjudged  bankrupt. 
Nearly  eight  months  aflerwaid  a  director,  who  had  In  the  mean  Ume  been 
sued  for  negligeiioe  iit  the  m^a^eopeiit  of  ti^e  ^ompei^^  fMrs^  HM  f  IM^It^a 
to  have  the  proceedings  dismissed  as  Toid  ab  initio.  It  appearing  that  the 
oorporation  was,  at  the  time  of  dhe  meeting,  hiqwlessly  insolTent,  and  that  no 
difference  of  opinio  fia  to  ^he'  propriety  of  geii^  Into  bankruptcj  eilsied  among 
.  the  stockholdesSf  and  that  the  ob^ion  is  now  madf  >  sto  the  lapse  of  nearly  a 
year,  by  a  director  for  the  purpose  of  evading  an  slleged  liabili^  for  nef^en^ 

SM:  that  the  prayer  of  the  petition  should  be  denied. 

•  •• 

On  the  Slst  of  December,  1877,  a  petitioa  WHP  ^ed'by 
Joseph  S,  Spear^  Jr.^  iPre^ident  of  the  abovB  nl^med  corpo* 
ration,  praying  that  it  be  adjudged  a  bankrupt.  The  ad<* 
judioation  was  acooinlingly  made  by  the  Begister,  the  first 
meeting^  of  creditors  duly  called  and  an  aesignee  phosen  oa 
the  28d  of  Ja^uary,  1878. 

On  the  4th  of  Juue  a  Bill  of  Complaint  waa  filed  by  the 
assignee  against  Leand^r  Sawyer  tad  others,  foimer  Trna* 
tees  of  the  coiporation,  to  enforce  their  liability  fqr  alleged 
negligence  in  t&0^seh^^e  of' ^eir  dtittvis^Tt^ttf^il  To 
this  bill  the  defendants  demurred,  and  on  the"2ftffW\Atg- 
ust,  1878,  the  demurrers  were  ovemled;  'j&n  the  5th  of 
September,  1878,  Leander  Sawve/^fed  i  '  jieAtion  praying 
that  the  petition  in  bankruptcy -be  diio&iBia;    On  the  lltli 
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of  Sepieihb^r)  1878^  the  assignee  filed  his  answer  to  Saw- 
yer's petition,  and  on  the  Qd  of  October  the  application  was 
argned  and  submitted  on  th^  petition,  tenewer  and  affidavits 
filed  in  support  of  tbeln. 

On  behalf  of  the  petilionerBaWyer  it  is  Contended  that  the 
petition  in  bfokruptcy  shows  upon  its  fiiee  that  the  anth<>rity 
to  file  the  petition  was  not  given  by  a  vote  of  a  majority  of 
the  corporators  at  a  legal  i!neetitag,  ^^eaUed  for  the  purposeif'* 
as  required  by  the  Bankrupt  Act  But  this  objection,  which 
rests  upon  what  I  most  'consider  It  forced  and  unnatural 
construction  of  the  langiliage  of  the  petition^  it  is  unneces- 
lacy  to  consider,  for  it  appears  l&at  in  &dt  the  call  for  the 
meeting  stated  its  ptirpose  to  be  ^^to  vote  upon  the  ptcposi- 
Hon  to  put  said.  bar\k  into  bankrupteyJ^ 

The  call  was  therefore  in  strict  conformitT^  with  the  Act. 

But  the  principal  objection  retted  on  in  support  of  the 
petition  to  dismiss,  is  that  it  affirmatively  aippears  that  no 
legal  meeting  of  the  stookholders  was  held  and  that  no  vote 
to  authorise  the  President  to  file  the  petition  in  bankruptcy 
was  legally  passed  by  a  majority  of  the  stockholders.  It  is 
admitted  that  at  the  Mleged  miseting  only  fifteen  shares,  out 
of  two  hundred,  were  represented,  either  in  person  or  by 
written  proxy.  The  vote  of  the  absentee^  was  cast  by  a 
person  selected  for  that  purpose  by  the  Boiurd  of  Birectore 
at  a  previous  meeting. 

The  authority  to  make  this  selection,  and  of  the  person 
so  selected  to  votie  the  stock  of  the  absentees,  was  supposed 
to  have  been  conferred  by  the  15th  Article  of  the  By-Laws 
of  the  Corporation. 

That  Article  is  as  ibllowe(:  <^In  case  any  Mock  of  the  cor^ 
pomtion  is  not  represented  at  any  itieeting  of  et<>ckholder8^ 
mther  in  petson  or  by  pboxy,  such  stock  may  be  voted  at  such 
meeting  by  any  Director  selected  by  the  Board  of  Directors 
for  that  purpose,  and  s^ach  selection  shall  be  deemed  by  the 
stockholders  of  the  corporation  a  power  of  attorney  for 
such  purpose." 

it  is  contended  that  this  by-^law  wae  never  logally  adopted 


336  Thb  Paoqio  Coast  Law  JottbiiaIi. 

by  the  stockholdersy  and,  aeeonuUy^  that  if  it  had  been  it 
would  have  been  wholly  void  and  inoperative. 

It  is  not  pretended  that  the  By-Laws  of  the  corporation 
were  adopted  *'by  a  majority  of  the  stockholders  at  a  meet- 
ing called  by  the  President  on  a  notice  of  not  less  than  two 
weekSy  specifying  the  object  of  the  meeting/'  as  required 
by  Section  801  of  the  Civil  Code  of  this  State,  as  originally 
passed.  They  were  adopted  under  the  provisions  of  that 
section  as  amended.  The  amended  section  enacts  that  ^^the 
written  assent  of  the  holders  of  two-thirds  of  the  stock,  or 
of  two-thirds  of  the  members,  if  there  be  no  capital  stock, 
shall  be  effectual  to  adopt  a  code  of  by-laws  without  a 
meeting  for  that  purpose/'  The  records  of  the  corporation 
show  that  the  written  assent  of  the  requisite  number  of 
stockholders  was  obtained. 

The  second  objection  presents  more  difficulty. 

But  before  considering  the  validity  of  the  vote  taken  at 
the  meeting  held  under  the  by-law  in  question,  it  is  im- 
portant to  advert  to  the  circumstances  under  which  it  was 
called. 

The  corporation  was  notoriously  and  hopelessly  insolvent. 
Its  property  had  been  attached  by  one  creditor  and  a  Re^ 
ceiver  appointed  at  the  suit  of  another.  To  secure  the  equal 
distribution  of  its  assets  among  all  its  creditors  a  proceed* 
ing  in  bankruptcy  was  indispensable.  There  is  no  reason  to 
suppose  that  the  propriety,  if  not  the  necessity  of  authoriz- 
ing those  proceedings,  was  not  unanimously  recognized. 

The  call  for  the  meeting  was  published  in  a  newspaper  of 
extensive  circulation.  It  may  confidently  be  affirmed  that 
the  resolution  adopted  expressed  the  wishes  of  all  the  stock- 
holders. If  any  error  has  been  committed  it  has  been  one 
of  form  and  not  of  substance,  and  it  has  arisen  from  sup- 
posing that  legal  expression  might  be  given  to  the  wishes 
of  the  stockholders  by  proceeding  under  the  15th  Article 
of  the  By-Laws. 

By  the  law  of  tins  State  corporations  are  authorijsed  to 
provide  by  by-laws  for  "the  mode  of  voting  by  proxy** 
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(Civil  Code,  Section  808),  and  to  make  by-laws  not  incon- 
sistent  with  any  existing  law  for  the  management  of  their 
property,  the  regulation  of  their  afiairs,  and  for  the  transfer  of 
their  stock  (Civil  Code,  Section  854),  and  savings  banks  may 
by  by-laws  ^'iix  and  define  the  privileges  to  be  accorded 
to,  and  the  obligations  to  be  imposed  upon  its  capital  stock.^' 
(Civil  Code,  Sections  672  8.)  The  language  of  these  pro* 
visions  is  as  comprehensive  as  could  have  been  used.  The 
only  limitation  is  that  the  by-laws  ^^shall  not  be  inconsist- 
ent with  any  existing  law." 

No  ^^existing  law'*  is  cited  which  prohibits  or  is  incon- 
sistent with  the  by-law  in  question. 

If  it  is  to  be  treated  as  invalid  it  must  be  on  the  general 
principle  that  by-law  must  be  reasonable  and  just,  and  not 
in  contravention  of  public  policy  or  oppressive  to  the^stock- 
holders  or  persons  dealing  with  the  corporation. 

There  can  be  no  doubt  that  the  power  conferred  by  the 
by-laws  in  question  might  be  grossly  abused.  If  the  Board 
of  Directors  of  a  corporation  can  represent  and  oast  the  vote 
of  all  the  absentees,  at  any  meeting  of  stockholders,  no 
matter  how  small  the  number  actually  present  may  be,  the 
desire  to  perpetuate  their  own  power  or  to  carry  out  their 
own  policy  might  induce  them  to  increase  the  number  of 
absentees  by  giving  as  little  publicity  to  the  call  for  the 
meeting  as  would  be  consistent  with  a  formal  compliance 
with  the  law,  and  at  the  meeting  so  called,  by  voting  the 
unrepresented  stock,  take  action  in  opposition  to  the  wishes 
or  interests  of  the  majority  of  the  stockholders. 

If  a  case  presenting  these  or  similar  features  should  arise 
it  may  well  be  that  the  courts  would  refuse  to  recognize  the 
by-law  as  valid  to  authorize  such  an  abuse  of  its  provisions. 

But  the  case  at  bar  presents  no  such  features.  As  before 
observed,  there  is  no  reason  to  believe  that  the  resolution 
taken  by  the  meeting  did  not  express  the  wishes,  as  it  un- 
questionably fulfilled  the  duty,  of  the  stockholders. 

It  has  been  acquiesced  in  for  a  period  of  more  than  eight 
months.   It  is  not  m>w  objected  to  by  a  stockholder  as  such. 
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It  is  dltta^ked  by  a  defetidatit  m  a  suit  by  the  assignee  fot 
the  mefe  put^se  of  defeating  the  action.  There  is  no 
tftiggestion  that  the  pensions  of  the  by-law  were  not 
known  to  the  stockholders;  their  certiftcates  showed  on  their 
face  that  they  Were  held  *<8ubject  to  the  by-laws." 

It  may  reasonably  be  presnmed  that  as  the  propriety  of 
going  into  bankruptcy  admitted  of  no  question  or  debate, 
the  stockholders  abstained  from  attending  the  meeting  on 
the  supposition  that  under  the  provisions  of  the  by-law  a 
meeting  could  lawfully  be  held  and  the  requisite  authority 
given  to  the  President,  whatever  the  number  in  actual  -at- 
tendance might  be. 

These  considerations  have  led  me  to  the  conclusion,  that 
although  a  by-law  likiB  the  one  under  consideration  might 
be  held  invalid  and  inoperative  to  give  legality  to  proceed- 
ings which  savored  of  fraud,  or  abuse,  or  were  in  violation 
of  the  wishes  6t  the  stockholders,  yet  under  the  circum- 
stances of  this  case  it  should  not  be  held  to  be  so  absolutely 
void  as  to  totally  divest  the  meeting  held  under  it  of  the 
chamcter  of  a  legal  meeting  of  stockholders,  and  to  render 
its  action  so  nugatory  that  the  proceedings  in  bankruptcy 
taken  pursuant  to  its  resolution  must  be  pronounced  void 
ab  initio. 

It  may  be  observed  in  addition,  that  even  if  .this  view  be 
erroneous  and  it  b,e  considered  that  the  President  of  the 
corporation  was  wholly  unauthorized  to  file  the  petition,  it 
may  well  be  doubted  whether  the  court  should,  after  the 
lapse  of  so  long  a  time,  entertain  the  inquiry. 

In  the  case  of  in  re  Jefferson  Insurance  0>.  (11  N.  B.  R. 
p.  287),  the  petition  was  filed  by  an  officer  of  the  company 
by  order  of  the  Board  of  Directors.  Four  years  afterward 
one  of  the  stockholders  filed  a  petition  praying  that  the 
pr6ceeding8  be  dismissed  as  void  fVom  their  inception,  but 
the  court  held  that  **  after  this  lapse  of  time  it  would  pre*- 
sume  that  the  stockholders  had  authorized  the  petition  to  bd 
filed,  and  that  a  stockholder  who  had  remained  silent  for 
more  than  four  years  would  not  be  he'ard  to  impeach  the 
validity  of  the  proceedings  in  bankruptcy." 
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In  the  case  of  the. Baltimore  County  Dairy  Aaaociation, 

a  motion  to  set  aside  proceedings^  made  on  the  same  ground 

hy  a  stockholder,  who  had  remained  silent  for  "nearly  a  year 

.after  the  adjudication,"  was  overruled.    (11  IS.  B.  li.  253,) 

In  both  of  these  cases  the  language  of  the  Supreme 
Court  in  Zabriskk  vs.  Cteavelandy  eic^  M.  if.  Co.  (28  How- 
ard, 398)  is  referred  to. 

That  court  says:  "The  Supreme  Court  of  Ohio  has  rec- 
ognized the  obligation  of  corporators  to  be  prompt  and 
vigilant  in  the  exposure  of  illegality  or  abuse  in  the  em- 
ployment of  their  corporate  powers,  and  has  denied  assist- 
ance to  those  who  have  waited  till  the  evil  has  been  done 
and  the  interest  of  innocent  parties  has  become  involved." 

The  prayer  of  the  petition  is  denied. 

Filed  December  2d,  1878. 


United  States  Supreme  Court  Abstracts. 

OcTOBEB  Tebm,  1878. 


ACaiON. 

To  decide  absirad  question  of  law  not  mainiainaUe. — ^Plaint- 
iff filed  a  bm  the  object  of  which  was  to  obtain  from  this 
court  a  decision  that  an  act  passed  by  a  State  Legislature 
was  unconstitutional  because  impairing  the  obligation  of  a 
contract.  The  biU  did  not  aver  that  the  complainant  had  been, 
or  would  be,  injured  by  this  legislation,  or  by  any  act  done 
thereunder,  or  any  act  which  would  violate  the  alleged  con- 
tract as  having  been  done,  and  the  bill  showed  no  equity  in 
complainant,  ffeld:  that  the  question  prese^ted  to  the  court 
was  an  abstract  one,  and  would  ^ot  be  decided-  Appeal 
from  Circuit  Court  for  South  Carolina  dismissied.  ( WUliama, 
appeUantf  vs.  JSagood.     Opinion  by  SrrnoNa,  J.) 

BANKBUPTCY. 

Statute  ofLimUalions —  When  convey aiioe  barred  by. — ^A  debt- 
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or  who  had  applied  moneys  belonging  to  his  wife  upon  the 
purchase  of  certain  properties  under  an  agreement,  that  an 
interest  in  such  properties  should  be  conveyed  to  her  equal 
in  value  to  her  moneys  applied  conveyed  to  his  son  his  inter- 
est in  such  properties  with  the  object  of  securing  the  repay- 
ment to  the  wife  of  the  moneys  mentioned.  The  son,  under 
the  agreement,  became  bound  to  the  wife  for  the  amount  of 
such  moneys.  There  was  no  concealment  of  the  transaction. 
Eight  and  one -half  months  later  the  debtor  filed  a  petition 
in  bankruptcy  and  an  assignee  in  bankraptcy  was  appointed 
wiho  took  conveyance  of  the  debtor's  assets.  The  assignee 
knew  of  the  agreement  between  the  debtor,  his  wife,  and 
son,  and  the  conveyance  made  thereunder.  Held:  that  the 
bar  of  the  statute  of  limitations  under  the  bankrupt  law  pre- 
cluded one  purchasing  from  the  assignee  in  bankruptcy  the 
notes,  judgments,  and  accounts  of  the  bankrupt  from  attack- 
ing such  conveyance.  Decree  of  Circuit  Court,  M.  D.  Ten- 
nessee, reversed.  {GUfford  et  cd.,  appdlarUaf  vs.  Hdmea.  Opin- 
ion by  Cmfpobd,  J.) 


Innkeq>er — Liability  of,  for  Oooda  of  Quest — Contribuiory 
Negligence — Whether  Intoxicaiion  of  Ouest  ConstUutea  such 
Negligence — Evidence. — An  innkeeper  is  bound  to  pay  for 
goods  stolen  in  his  house  from  a  guest,  unless  stolen  by  a 
servant  or  companion  of  the  guest.  A  being  a  guest  at  the 
hotel  of  B,  retired  to  bed  after  bolting  his  door.  During  the 
night  his  watch  and  pocket-book  were  stolen.  The  latter 
contained,  in  addition  to  some  money,  a  valuable  diamond 
pin,  which  A  testified  he  was  in  the  habit  of  wearing.  Held: 
that  B  was  liable  for  the  loss.  Evidence  having  been  ad- 
duced that  A  was  intoxicated  at  the  time  of  the  alleged  rob- 
bery, the  court  instructed  the  jury  that  if  the^aintiff  was 
intoxicated,  and  this  contributed  in  any  way  to  the  loss,  he 
could  not  recover.  Held:  not  to  be  error.  Sup.  Ct. 
Pennsylvania,  October  11,  1878.  ( Wabh  vs.  PorierfUM,  W. 
Not.  Oas.) 
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Ourreiit  Topics. 

The  Bar  Association  of  New  York  has  been  making  a  lit- 
tle quiet  investigation  regarding  the  fees  taken  and  charged 
in  the  offices  of  the  Begister,  County  Clerk,  and  Sheriff.  Of 
coarse  the  obtaining  of  evidence  was  stubbornly  resisted^ 
but  it  was  procured  nevertheless,  and  many  interesting  facts 
established — ^such,  for  instance,  as  that  in  the  Sheriff's  office 
111  75  was  regularly  charged  for  a  bail  bond,  when  the  only 
legal  fee  was  37^  cents.  Proceedings  before  the  Grand  Jury 
will  probably  result,  as  the  spoils  from  these  "irregulari- 
ties "  have  been  enormous.  Not  meaning  to  assert  that  sim- 
ilar "irregularities"  might  be  found  to  exist  by  a  similar 
investigation,  yet  we  suggest  that  it  is  within  the  scope  of 
the  duties  our  Bar  Association  owes  to  the  community  to 
make  an  extended  investigation  into  the  practical  workings 
of  all  offices  connected  with  the  courts. 

In  a  recent  decision  (December  6,  1878),  by  the  United 
States  Circuit  Court,  District  of  Oregon,  in  the  case  of  the 
Or,  Wash.  T.  dt  L  Co.  vs.  Shxiw  d  al.,  it  was  held  that — 1.  The 
record  of  deeds  does  not  impart  notice  of  merger,  which  de- 
pends upon  the  intention  of  the  party  or  other  extrinsic  facts; 
and  if  any  one  takes  a  conveyance  of  premises  upon  the  as- 
sumption that  a  former  mortgage  to  his  grantor  has  been 
merged  in  a  subsequent  conveyance  of  the  fee,  he  does  so  at 
his  own  peril.  2.  A  party  purchasing  premises  upon  which, 
as  appears  by  the  record,  there  is  an  unsatisfied  mortgage, 
takes  the  conveyance  with  notice  that  the  mortgage  is  an  ex- 
isting lien  in  the  hands  of  some  one;  and  that  he  takes  sub- 
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ject  to  it,  unless  the  mortgagee  is  the  owner  thereof.  3.  A 
valid  mortgage  in  the  hands  of  a  Ixma  fide  assignee  is  prefer^ 
red  to  a  subsequent  one,  although  the  assignment  is  not  re- 
corded, unless  the  statute  requires  such  record;  but  as  be- 
tween bona  fide  assignees  of  the  same  mortgage,  the  assign- 
ment first  recorded  will  have  priority. 

• 

The  following  is  a  syllabus  of  United  States  vs.  Throckmor-' 
ton  et  at,  decided  at  this  term  of  the  Supreme  Court  of  the 
United  States.  Appeal  from  the  United  States  Circuit  Court 
for  the  District  of  California.  (The  full  opinion  will  appear 
in  our  next  number:) 

1.  It  is  essential  to  a  bill  in  chancery  on  behalf  of  the  gov- 
ernment to  set  aside  a  patent,  or  a  confirmation  of  land  title 
under  a  Mexican  grant,  after  it  has  become  final,  that  it  shall 
appear  in  some  way,  without  regard  to  the  special  form,  that 
the  Attorney  -  General  has  brought  it  himself,  or  given  such 
authority  for  it  as  will  make  him  ofiBicially  responsible,  and 
show  his  control  of  the  cause  through  all  stages  of  its  pres- 
entation. 2.  The  frauds  for  which  ft  bill  in  chancery  will  be 
sustained  to  set  aside  a  judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of  competent  jurisdiction, 
are  frauds  extrinsic  or  collateral  to  the  matter  tried  by  the 
first  court,  and  not  a  fraud  which  was  in  issue  in  that  suit. 
3.  The  cases  in  which  such  relief  has  been  granted  are  those 
in  which,  by  fraud  or  deception  practiced  on  the  unsuccess- 
ful party,  he  has  been  prevented  from  exhibiting  fully  his 
case,  by  reason  of  which  there  has  never  been  a  real  contest 
before  the  court  of  the  subject  -  matter  of  the  suit.  4.  The 
Circuit  Court  of  the  United  States  has  no  original  jurisdic- 
tion now  to  reform  surveys  made  by  the  Land  Department 
of  confirmed  Mexican  grants  in  California. 
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Supreme  Goiirt  of  Galifoniia. 

NOTBMBEB  TeBM,   1878. 


FNo.  6J241.J 

[FUed  December  9,  1878.] 
ELDEB,  Bespomdsnt,  vs.  SPINES,  Appellant. 

i.  Amkndes  Complaints  mttst  bb  Sb&ybd  oir  Abtbbbb  Pabtt.— Where  an 
amended  complaint  ia  filed,  it  mnat  be  eerred  on  the  advene  party ;  and  it  ia 
immaterial  whether  or  not  the  matter  eontained  in  the  amendment  ia  lueh  aa 
will  materially  affect  the  defendant  on  whom  it  is  not  eerred. 

2.  Plbading — What  thb  Obhbbal  Dbnial  Puts  nr  Issvb.— The  general  denial 
pnta  in  iasoe  only  the  issuable  facts ;  so  where,  in  an  action  to  enforce  a  me- 
chanic's lien,  the  complaint  alleges  th^t  the  defendant  has,  or  claims,  an  inter- 
est in  the  land,  but  that  saeh  interest  is  subject  to  said  lien,  the  allegation  that 
defendant  claims,  or  has,  an  interest  is  wholly  immaterial ;  and  a  general  de- 
nial does  not  amount  to  a  disclaimer  of  such  interest  in  said  land,  but  only 
puts  in  issue  the  Ikct  that  it  was  subject  to  the  plaintiff's  lien. 

This  action  was  brought  to  establish  and  enforce  a  me- 
chanic's lien,  for  work  and  labor  performed  dnring  the  years 
1877-78.  The  remaining  necessary  facts  appear  in  the  opin- 
ion of  the  court. 

W.  S.  Goodfellowy'  for  appellant. 

B.  F.  Myers  and  James  Moore,  for  respondent. 

Cbogkett,  J. 

Four  actions  were  consolidated  and  tried  together,  there 
being  only  one  judgment  in  the  whole.  In  the  case  of  Elder 
TS.  Spinks^  the  summons  was  served  on  the  defendant  on  the 
17th  of  April,  and  on  the  22d  of  April  the  complaint  was 
amended,  but  no  copy  was  served  on  the  defendants,  nor  does 
it  appear  they  had  notice  of  it.  Having  filed  no  answer, 
their  default  was  entered  and  judgment  taken  against  them 
as  on  a  default. 

-  The  amendment,  at  the  most,  when  read  in  connection 
with  the  original  complaint,  constituted  an  ame/nded  com- 
plaint^  filed,  "of  course,"  in  accordance  with  Section  472  of 
the  Code  of  Civil  Procedure.    That  section  requires  such 


amended  complaint  to  ]>e  served  ou  the  adverse  party^  with 
leave  to  the  latter  within  ten  dayErto  demor  or  answer. 

The  question^  wl^ether  tljie  ?n^tte¥  co^itained  in  the  amend- 
ment is  SQch  as  will  mcUeriaUy  c^ect  the  defendant  on  whom 
it  is  not  served,  is  immateriid. 

The  defauU  was  irregularly  entered,  and  the  decree  follow- 
ing the  defavU  iseirroDeo^s* 

In  the  cases  of  HecUA  vs.  Spinks  et  ok.  and  DaUy  vs.  Cook 
et  cds.,  ihe  oomplajints  were  not  verified,  and  the  defendant, 
^.  p.  B.  CoQ^  (who  is  the  only  appellant),  filed  answers  con- 
taining ^  general  d&m^  of  t^  aUiegations  of  the  complaint. 
At  the  trial  no  evidenee  was  offered  in  support  of  the  com- 
plaint in  eitl)Ler  action,  and  the  court,  without  evidence,  ren- 
dered a  decree  for  enforcing  the  lien  on  the  land,  but  with- 
out a  personal  judgment  against  Cook.  The  complaints, 
l^tpr  ^veiring  Ujie  pe)ior]CQ&nc§  pf  the  wgrk  for  which  it  is 
ponght  to  en£ovoe  a  Uen  ^1  the  land,  allege  that  Cook  has,  or 
claims,  some  interest  in  the  land,  but  that  the  same  is  sub- 
jaot  to  the  plaintiff's  lien,  fhB  court  belpw  treated  the  gen- 
eral depial,  in-  ii^^  answer,  as  univalent  to  a  disclain^er  by 
Qooky  that  he  lxad|  or  cl^ii^ed,  any  u^terest  in  the  land.  This 
was  error.  The  answer  was  only  a  denial  of  the  issuable 
facts  stated  in  the  complaint,  and  the  circumstance  that  Cook 
had,  or  claimed^  some  interest  in  the  land,  was  of  itself  whol- 
ly immaterial,  exc^t  in  so  far  as  it  showed  that  he  was  a 
necessary  party  to  the  action.  But  the  averment  that  his  in- 
terest WAS  subject  tp  ibe  plaintiff's  lien  presented  a  material 
isme,  to  which  the  493wer  wc^  responsive.  The  answer, 
therefore,  wims  not  a  denial  thi^t  he  ha4»  or  claimed,  an  inter* 
tst  in  the  land,  but  o^y  of  the  fact  tii^t  it  was  subject  to  tb^ 
j^ntiff 's  lien* 

We  deem  it  ujanjec0flsary,  on  the  presei^t  appeal,  to  notioi^ 
ibe  other  points  discussed  by  counsel,  as  the  judgn^ent  ompt 
be  reversed  for  the  errors  already  adverted  to. 

Judgment  reversed  aiid  Qftiis^  remanded  for  a  new  trial. 
Semitiitur  forthwith, 

We  concur:    Nile^  J.^  Wau^ce,  C.  J,,  MoKotstby,  ^. 
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OONCUBBING  OPINION. 

I  concur  in  the  foregoing  opinion,  except  that  portion  re* 
lating  to  the  answer  of  Cook.  I  regard  the  allegation  of  th0 
complaint  that  J.  D.  B.  Oook  had,  or  claimed,  some  interest 
in  the  laud,  as  material — as  ihe  allegation  of  a  material  fact. 
In  two  of  the  eomplaints  Cook  is  not  shown  to  bear  any  oth- 
er relation  to  the  canse  of  action  than  such  as  arises  from 
the  fact  that  he  has,  or  claims,  some  interest  in  th^  land, 
which  is  sought  to  be  charged  with  the  liens.  The  general 
denial  filed  by  Cook  put  in  issue  every  material  allegation  of 
the  complaint.  This  is  the  general  rule,  and  it  has  no  ex- 
ception, so  far  as  I  am  aware.  It  is  sometimes  said  that  the 
general  denial  puts  upon  the  plaintiff  the  burden  of  proof  of 
every  material  averment  of  the  complaint;  but  this  proposi- 
tion has  some  exceptions — ^for  instance,  certain  negative  aver- 
ments or  averments  of  facts  which  are  proved  by  presump- 
tion— and  for  that,  if  for  no  other  reason,  the  two  propositions 
are  not  identical  in  their  effect.  The  question  of  the  burden 
of  proof  of  an  averment  does  not  test  the  question  as  to 
whether  the  general  denial  puts  the  averment  in  issue.  If 
an  averment  of  a  certain  character  will  be  regarded  as  true, 
in  the  absenoe  of  cUrecd  evidenee  upon  the  point,  yet  the  fact 
that  the  defendant  may  adduce  evidence  to  disprove  the  pre^ 
sumption  upon  which  the  plaintiff  relies,  unmistakably  shows 
that  the  averment  is  in  issue.  In  this  ease,  even  if  the  plaint^ 
iSk  could  have  a  recovery  which  would  bind  or  affect  an  in^ 
terest  in  the  land  held  or  claimed  by  Cook,  without  direct 
evidence  that  Cook  had,  or  elaiooLed,  an  interest  in  the  land — 
and  I  am  not  prepared  to  s^y  that  they  could— Cook,  it  must 
be  admitted,  could  have  shown  that  he  held  no  interest  in 
the  land,  and  thus  have  d^feat^  such  recovery.  The  oon<- 
clusion  to  which  I  have  come  upon  this  question  is,  that  the 
averment  that  Cook  held,  or  claimed,  an  interest  in  the  land 
is  material,  that  the  general  denial  puts  it  in  issue,  and  that 
the  denial  of  such  averment  is  not  to  be  regarded  as  a  disr> 
claimer  by  Cook  of  any  interest  in  the  laud* 

Bhopss,  jr. 
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[No.  5«578.} 

[FUed  December  9,  1878.] 
SCHERR,  Respondent,  vs.  HIMMELMANN,  Appellant. 

BeTITAL  07    JUDGXBNTS— SAXB    Or  FSOTB&TT    MOT    SUBJBOT   TO    ExBCTTTION.— 

Where  property  sold  under  an  execution  is  not  the  property  of  the  defendant 
in  execution,  but  that  of  a  stranger,  the  eredit  on  Uie  execution  may  be  set 
aside  and  the  judgment  revived  by  a  petition  for  that  purpose.  The  plaintiff  is 
not  restricted  to  proceedings  by  motion  as  the  only  remedy.  {Orou  vs.  Zone, 
47Cal.602.) 

Sufficient  fkcts  appear  in  the  opinion. 

•  -  Patterson  &  Irvine,  for  appellant. 

George  &  Loughborough,  for  respondent. 

Rhodes,  J. 

.  The  plaintiff  having  recovered  a  judgment  against  the 
defendant  for  a  sum  of  money,  and  having  caused  an  exe- 
cution to  be  issued  which  was  afterwards  levied  upon  a  tract 
of  land,  as  the  property  of  the  defendant,  purchased  the  land 
for  the  sum  of  $1,500,  and  that  sum  was  credited  upon  the 
execution,  but  the  defendant,  as  is  alleged  in  the  complaint, 
had  no  right,  title,  or  interest  in  the  land,  nor  the  possession 
thereof,  although  there  appeared  of  record  a  deed  of  con- 
veyance purporting  to  grant  the  land  to  him.  The  plaintiff 
delivered  to  the  defendant  a  conveyance  of  all  the  right, 
title,  and  interest  acquired  by  his  purchase  at  such  sale,  and 
demanded  that  the  amount  bid  tor  the  land  be  returned  to 
him,  or  that  the  credit  on  the  execution  be  canceled.  The 
defendant  retains  the  deed  of  conveyance  delivered  to  him 
by  the  plaintiff.  The  action  is  an  action  in  equity  to  set 
aside  the  credit  on  the  execution  and  have  the  original 
judgment  revived  for  the  sum  so  credited  on  the  execution. 
Cross  vs.  Zane  (47  Cal.  602),  was  a  suit  in  equity  to  revive 
the  judgment  under  circumstances  quite  similar  to  those  in 
this  case,  and  objection  was  taken  in  that  case,  as  in  this,  to 
the  effect  that  proceedings  by  motion  was  the  only  remedy ; 
but  this  court  reversed  the  judgment  of  the  court  below, 
rendered  upon  the  order  sustaining  the  demurrer  to  the 
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complaint.     CTpon  the  authority  of  that  case,  we  hold  that 
the  demurrer  was  properly  overruled,  and  that  the  plaintiff 
was  entitled  to  judgment  upon  the  admission  by  the  defend- 
ant of  the  facts  alleged  in  the  complaint. 
Judgment  affirmed.    Remittitur  forthwith. 
We  concur: 

Crockett,  J. 
Wallace,  C.  J. 


[No.  5,666.] 

[Filed  December  9, 1878.] 
BEEP,  Appellant,  vs.  GOLDSTEIN,  Respondent. 

Plbabing*-^Wbbn  CoBPOBATiONi  MiTBT  BE  Hadb  Dkvbitdjlnt.— Where  ui  aotion 
is  bronght  by  the  creditor  of  a  corporation  against  one  entrusted  with  any  of  the 
fdnds  or  affitirs  of  a  corporationi  for  damages  arisinj^  from  deceit  and  misap- 
propriation of  ftmds  belonging  to  the  corporation,  the  corporation  mtut  be  made 
a  party  defendant.  The  proper  remedy  is  by  an  action  in  the  nature  of  a  eredi'- 
tor's  bill  against  the  corporation  and  Uie  defaulting  trustee. 

Appeal  from  Fifteenth  Judicial  District,  Oounty  of  San 
Francisco. 

The  plaintiff  alleges  that  he  is  a  creditor  of  the  Gblden 
Qate  Sugar  Sefinery;  that  defendants  are  also  creditors  of 
said  corporation;  that  the  said  corporation,  with  the  con- 
sent, of  its  creditors,  and  for  the  purposes  of  paying  its 
debts,  proposed  to  enter  into  an  agreement  with  two  other 
similar  corporations  to  suspend  for  a  limited  time  the  prose-^ 
cution  of  its  business,  in  consideration  of  a  monthly  sum  to 
be  paid  by  said  company;  that  the  defendant,  Ehrman,  was 
entrusted  with,  the  management  of  said  negotiation,  and 
falsely  reported  that  the  most  favorable  contract  he  could 
obtain  was  $1,600  per  month,  and  that  in  fact  he  did  obtain 
t2,800  per  month  for  one  year.  The  plaintiff  further  alleges 
that,  after  disposing  of  all  the  property  .of  said  Golden  Gate 
Sugar  Befinery,  and  a  pro  rata  division  made  among  the  cred- 
itors, a  large  balance  was  left  due  said  plaintiff;  that  by  said 
firaud  the  value  of  the  property,  of  said .  corporation  was 
greatly  depreciated,  and  that  he  was  deprived  of  the  means 
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of  rdcOToring  the  amoiini  dne  him;  and  thai  said  difference 
of  $1,300  per  month  was  paid  to  the  firm  of  Ooldateuii  Seller 
&  Co.,  the  other  defendants,  of  which  firm  Ehiman  was  a  part* 
ner,  with  full  notice  by  them^  The  plaintiff  demands  dam- 
ages. The  defendants  demnrred  to  the  complaint,  on  the 
ground,  among  others,  that  there  was  a  defect  of  pairties  de- 
fendant— ^the  said  corporation  not  being  a  partj. 

Pringle  &  Hayne,  for  appellant. 

McAllisters  &  Bergin  and  E.  B.  Mastick,  for  respondent. 

Cbookett,  J. 

The  plaintiff  is  a  creditor  of  the  Oolden  Gate  Sugar  Be- 
finery,  an  insolvent  corporation,  and  the  present  is  an  action 
on  the  case  for  damages,  which  the  plaintiff  is  alleged  to  have 
suffered,  b^  reason  of  the  frandnlent  misappropriation  by 
the  defendants  of  a  large  snm  of  money  belonging  to  the 
corporation,  whereby  it  is  averred  the  corporation  became 
insolvent  and  nnable  to  pay  the  debt  dne  the  plaintiff. 

The  plaintiff  has  mistaken  his  remedy,  and  the  action  for 
damages  can  not  be  sustained  on  the  facts  alleged  in  the  com- 
plaint. The  proper  remedy  was  an  action  in  the  nature  of  a 
creditor's  bill  against  the  corporation  and  the  present  defend- 
ants (who  were  also  creditors),  wherein,  with  all  the  parties 
in  interest  before  it,  the  court  might  have  compelled  the 
defendants  to  account  for  the  money  which  they  had  misap^ 
propriated,  and  have  proceeded  to  distribute  it,  according  to 
the  rights  and  equities  of  the  several  parties.  The  apprOK 
priate  relief  might  possibly  have  been  administered  in  the 
present  action  on  the  facts  allied  in  the  complaint,  if  the 
corporation  had  been  made  a  party  defendant.  But  it  is  not 
made  a  party;  and  one  of  the  grounds  of  demurrer  to  the 
complaint,  was  a  defect  of  parties  defendant,  i^d  the  de«- 
murrer  was  properly  sustained  on  this  ground. 

Judgment  affirmed.    Bemittitar  forthwith. 

Weconour:  v 

WAIiLAOE,  G.  J. 

MoKsrsKRir^  J.  . 

BaoDX0,J# 


The  Pacipio  Coas*  Law  Jotsmal.  34d 

Supreme  Cotirt  of  the  tTnited  States, 

October  TiRM,  1878. 


SAMUEL  C.  COOK,  PlaintiW  W  Error, 

ts. 
THE  COMMONWEALTH  OP  PENNSYLVANIA. 

1.  A  tax  laid  bj  a  State  on  the  amount  of  lalee  made  by  an  auctioneer  is  a  tax  on  the 

goods  sold. 

2.  Where  the  goods  soM  for  whi<$h  he  is  required  16  e^lleel  and  psy  a  tax  are  imported 

goods  in  the  original  package^  sold  for  the  impbrte^,  the  Uiw  which  authorises 
the  tax  is  Toid  as  lajing  a  duty  on  imports  and  as  a  regulation  of  commerce 
forbiddeti  by  See!tionft  8  snd  10  of  Article  t,  of  the  Constitution  of  the  United 
Btates. 

tn  error  to  the  Stipreine  Conrt  of  the  State  of  Pehnsjl- 
vania. 

Mr.  Justice  Miller  delivered  the  opinion  oi  the  court. 

The  Act  of  the  Legislature  ot  Pennsylvania  of  May  20, 
1863  (Pamphlet  Laws  683),  declares  that— 

^'The  State  duty  to  be  paid  on  sales  by  auction  in  the 
doiinties  of  Philadelphia  and  Alleghany  shall  be  on  all  do- 
mestic articles  and  groceries  one -half  of  one  per  cent.;  on 
foreign  drugs,  glass,  earthenware,  hides,  marble -work,  and 
dye  woods,  three-quarters  of  one  per  cent.'* 

By  the  sixth  section  of  the  Act  of  April  9,  1859,  the  law 
'W&s  modified  as  follows: 

''Said  auctioneers  dhall  pay  into  the  treasury  of  the  com- 
monwealth a  tax  or  duty  of  one-fourth  of  one  per  centum  on 
all  sales  of  loans  or  stocks,  and  shall  also  pay  into  the  treas- 
ury aforesaid  a  tax  or  duty,  as  required  by  existing  laws,  on 
til  other  dales  to  be  made  &8  aforesaid,  except  on  groceries, 
goods.  Wares,  and  inerchandisie  ot  American  growth  or  man- 
tlfacture,  real  estate,  shippilig,  or  live  stock;  and  it  shall 
bd  the  duty  of  the  auctioneer  having  charge  of  such  sales  to 
collect  and  pay  over  to  the  State  Treasurer  the  said  duty  or 
tat,  aiid  ^ve  a  true  &nd  corirect  aocouiit  of  the  same  quarterty 
tttider  oath  or  affirmation  in  the  form  now  required  by  law'.'*^ 
(Pamphlet  La^s,  436.)'  •    ^t:^ 
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The  effect  of  this  legislation  is  that  by  the  first  statute  a 
discrimination  is  made  against  foreign  goods  sold  at  auction 
of  one-fourth  of  one  per  cent.,  and  bj  the  last  statute,  while 
aU  sales  of  foreign  or  imported  goods  are  taxed,  those  aris- 
ing from  groceries,  goods,  wares,  and  merchanc^se  of  Ameri- 
can growth  or  manufacture  are  exempt  from  such  tax. 

It  appears  that  the  law  also  required  these  auctioneers  to 
take  out  a  license,  to  make  report  of  such  sales,  and  to  pay 
into  the  treasury  the  taxes  on  these  sales. 

The  defendant  refused  to  pay  the  tax  for  whioh  he  was  lia- 
ble under  this  law,  for  the  sale  of  goods  which  had  been  im- 
ported, and  which  he  had  sold  for  the  importers  in  the  orig- 
inal packages.  In  the  suit,  in  which  judgment  was  render- 
ed against  him  in  the  Supreme  Court  of  Pennsylvania,  he  de- 
fended himself  on  the  ground  that  these  statutes  were  void, 
because  forbidden  by  Sections  8  and  10  of  Article  I,  of  the 
Constitution  of  the  United  States. 

The  clauses  referred  to  are  those  which  give  to  Congress 
power  to  regulate  commerce  with  foreign  nations  and  forbid 
a  State,  without  the  consent  of  Congress,  to  levy  any  im- 
posts or  duties  on  imports.  The  case  stated  shows  that  the 
goods  sold  by  defendant  were  imported  goods,  and  that  they 
were  sold  by  him  in  the  packages  in  which  they  were  origin- 
ally imported.  It  is  conceded  by  the  Attorney  -  General  of 
the  State,  that  if  the  statute  we  have  recited  is  a  tax  on  these 
imports,  it  is  justly  obnoxious  to  the  objection  taken  to  it* 

But  it  is  argued  that  the  authority  of  the  auctioneer  to 
make  any  sales  is  deriyed  from  the  State,  and  that  the  State 
can,  therefore,  impose  upon  him  a  tax  for  the  privilege  con- 
ferred, and  that  the  mode  adopted  by  the  statute  of  measur- 
ing that  tax  is  within  the  power  of  the  State.  That  being  a 
tax  on  him  for  the  right  or  privilege  to  sell  at  auction,  it  is 
not  a  tax  on  the  article  sold,  but  the  amount  of  the  sales  made' 
by  him  is  made  the  measure  of  the  tax  on  that  privilege.  In 
support  of  this  view,  it  is  said  that  the  importer  could  him- 
self have  made  sale  of  his  goods  without  subjecting  the  sale 
to  the  tax.  The  argument  is  fallacious,  because  without  an 
auctioneer's  license  he  could  not  have  sold  at  auction  even 
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his  own  goods.  If  he  had  procured,  or  conld  have  proonred, 
a  license  he  would  then  have  been  subject  by  the.  statute  to 
the  tax^  for  it  makes  no  exception.  By  the  express  language 
of  the  statute  the  auctioneer  is  to  ooUect  this  tax  and  pay  it 
into  the  treasury.  Ftom  whom  is  he  to  collect  it  if  not  from 
the  owner  of  the  goods?  If  the  tax  was  intended  to  be  levied 
on  the  auctioneer  he  would  not  have  been  required  first  to 
collect  it  and  then  pay  it  over.  It  was,  then,  a  tax  on  {he 
privilege  of  selling  foreign  goods  at  auction^  for  such  goods 
could  only  be  sold  at  auction  by  paying  the  tax  on  the 
amount  of  the  sales. 

The  question  as  thus  stated  has  long  ago  and  frequently 
been  decided  by  this  court. 

In  the  Passenger  Gases  (7  How.  283),  a  statute  of  New 
York  was  the  subject  of  consideration,  which  required  an  of* 
ficer  of  the  city  of  New  York,  called  the  health  commissioner^ 
to  collect  from  the  miaister  of  every  vessel  from  a  foreign  port, 
for  himself  and  each  cabin  passenger  on  board  his  vessel, 
one  dollar  and  fifty  cents,  and  for  each  steerage  passenger, 
mate,  sailor,  or  mariner,  one  dollar.  A  statute  of  the  State 
of  Massachusetts  was  als  considered,  which  enacted  that  no 
alien  passengers  (other  than  certain  diseased  persons  and 
paupers,  provided  for  in  a  previous  section),  should  be  per- 
mitted to  land  until  the  master,  owner,  consignee,  or  agent 
of  such  vessel  should  pay  to  the  regularly  appointed  board- 
ing officers  the  sum  of  two  dollars  for  each  passenger  :;o 
landing.  In  both  instances^  although  the  master  or  owner 
of  the  vessel  was  made  to  pay  the  sum  demanded,  it  was 
held  to  be  a  tax  on  the  passengers.  It  was  he  whose  loss  it 
was  when  paid,  and  the  burden  rested  ultimately  and  solely 
on  him.  Chief  Justice  Tanet  says:  ''It  is  demanded  of  the 
captain,  and  not  of  each  separate  passenger,  for  the  conveni- 
ence of  collection.  But  the  burden  evidently  falls  upon  the 
passenger,  and  he,  in  fact,  pays  it,  either  in  the  enhanced 
price  of  his  passage,  or  directly  to  the  captain,  before  he  is 
allowed  to  embark  for  the  voyage*^*  Because  it  was  such  a 
tax  the  majority  of  the  court  held  it  to  be  unconstitutional 
and  voidt 


In  the  t^ase  of  CfdruMl  vs.  N^^ada  (6  Wall.  85),  the  State 
had  passed  a  law  reqniritig  those  hi  ohatge  of  all  the  sts^* 
coaches  and  HAilroads  doing  basinesd  in  the  State  to  maktf 
Report  of  everf  pasBengd*  who  passed  through  the  State,  at 
went  ont  of  it  bj  their  conveyances,  and  to  pay  a  tal  of 
one  dollar  for  every  such  passenger.  The  argument  vftM 
tirged  there  that  iSie  tat  was  laid  on  the  business  of  the  rail' 
road  and  sb^e^^^ach  companies,  and  the  sum  of  one  doUtf 
exacted  fbr  each  passenger  was  Only  a  mode  of  measuring 
the  business  to  be  taxed.  Bnt  the  court  said,  as  in  the  Pas« 
senger  Gases,  that  it  was  a  tax  which  must  fall  on  the  paS« 
senger  and  be  paid  hy  him  for  the  privilege  of  riding  through 
the  State  by  the  usuid  vehicles  of  travel. 

In  the  case  of  the  State  Freight  Tax  (15  Wallace,  27l)» 
Mr.  Justice  Steono  says:  *'The  case  presents  the  question 
whether  the  statute,  so  far  as  it  imposes  a  tax  upon  freight 
taken  tip  within  the  Sttife  and  carried  out  of  it,  or  taken  up 
outside  the  State  and  delivered  within  it,  or,  in  different 
words,  upon  all  freight  other  than  that  taken  up  and  delivef<< 
6d  within  the  State,  is  not  repugnant  to  the  provisions  of 
the  Constitution  of  the  tFnited  States."  It  was  argued  heiidr 
again  that  the  tax  was  one  on  the  business  and  franchises  of 
the  railroad  companies  which  were  required  to  pay  it;  but 
the  court,  reviewing  the  autiiOrities,  said  that  the  inquiiy 
was  upon  what  did  the  burden  re^y  rest,  and  not  npon  tfac^ 
question  from  whom  the  State  exacted  payment  into  its  treaS< 
ury.  This  language  was  abundantly  supported  by  the  caseti 
Concerning  tax  on  the  national  banks,  namely :  Sank  of  Corf^ 
irUftte  vs.  Ifeu)  Totk  City  (2  Black,  620);  The  Sank  7hx  Casei 
(2  Wallace,  200);  Socidy  for  Savings  vs.  Chtte  (6  Wall.  694)} 
Providence  SaiHngs  Bank  vs.  Masaadhusdt$  (6  Wallace,  6ll). 

In  Sendetaon  vs.  The  Mayor ^  where  thd  owners  of  vessdd 
from  a  foreign  port  were  reqtdred  to  give  a  bond  as  securi^ 
thlit  every  passenger  whom  they  landed  should  not  become  tt 
burden  on  the  State,  or  pay  for  every  dnoh  passenger  a  fixed 
Mm,  it  was  held  to  bd  in  effect  a  tax  of  that  sum  on  the  paiH 
senger,  however  disgnised  by  the  alternative  of  a  bond  whioit 
would  never  be  given.  The  court  said  that  ''in  whatever  lai^ 
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gtutge  a  fltatate  maj  be  framed,  ito  porpose  must  be  determined 
bj  its  natural  and  reasonable  efiect^  and  if  it  is  apparent  that 
the  objecty  as  judged  by  that  criteriony  is  to  compel  the  oim« 
etn  of  vessels  to  pay  a  sum  of  monejP  for  ereiy  passenger 
brought  by  them  froln  a  foreign  shore  and  landed  at  the  port 
of  New  York,  it  is  as  much  a  tex  on  passengers,  if  collected 
from  tiiem,  or  a  tax  on  the  vessel  or  ovmer  for  the  exercise 
c^  the  right  of  landing  their  passengers  in  that  city,  as  was 
the  statate  held  void  in  the  Passenger  Oases.'!'  (92  U.  S.  S. 
0.  B.  2680 

To  the  same  e£bot,  and  probably  more  directly  in  point, 
is  the  case  of  WOan  vs.  8iaU  o/Ma$ouri  (91  U.  S.  S.  C.  B. 
276),  decided  at  the  same  term.  In  tiiat  case  peddlers  were 
reqniredy  nnder  a  severe  penalty,  to  take  out  license,  and 
those  only  wess  held  to  be  peddlers  who  dealt  in  goods, 
wares,  and  merchandise  wkich  were  not  of  the  growth,  prod-* 
noe,  or  manofactore  of  the  State.  The  court,  after  referring 
to  the  case  of  Brown  vs.  Ibtrylandy  relied  on  by  defendant 
here,  adds:  ''  So,  in  like  manner,  the  license  tax  exacted  by 
the  State  of  Missouri  from  dealers  in  goods  which  are  not 
the  product  or  manufacture  of  the  State,  before  they  can  be 
sold  from  place  to  place  within  the  State^  must  be  regarded 
as  a  tax  upon  the  goods  themselves;  and  the  question  pre** 
sented  is  whether  legislation,  thus  discriminating  agaiiist  the 
products  of  other  States  as  the  conditioti  of  their  sale  by  a 
certain  class  of  dealers,  is  valid  under  the  Constitution  of 
the  United  States.  **  And  it  wae  decided  that  it  was  not. 
(See,  also.  Waring  vs.  The  Mayor,  8  Wall.  113.) 

The  tax  on  sales  made  by  an  auctioneer  is  a  tat  on  the 
goods  sold,  within  the  terms  of  this  last  decision,  and|  in^ 
deed,  within  all  the  cases  cited.  And  when  applied  to  for** 
eign  goods  sold  in  the  original  packages  of  the  importer, 
before  they  have  become  incorporated  into  the  general  prop-* 
erty  of  the  eoontry,  the  law  imposing  suoh  tax  is  void  as  lay« 
ing  a  duty  on  imports* 

In  the  oases  of  Woodruff  vs.  Parham  (8  Wall.  223),  a^d 
JBuwon  vs.  Lott  (lb.),  it  wfts  held  that  a  tax  laid  by  the  law 
of  the  State  in  such  a  manner  as  to 
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against  goods  which  were  the  product  Or  muiufacture  of 
another  State,  was  a  regulation  of  commerce  between  the 
States  forbidden  bj  the  Constitution  of  the  United  States. 
The  doctrine  is  reasserted  in  the  case  of  Wdion  vs.  Misaouriy 
above  referred  to.  The  Congress  of  the  United  States  is 
granted  the  power  to  regulate  commerce  with  foreign  na- 
tions in  precisely  the  same  language  as  it  is  that  among  the 
States.  If  a  tiuc  assessed  bj  a  State  injuriously  discrimi-* 
nating  against  the  products  of  a  State  of  the  Union  is  for- 
bidden by  the  Constitution,  a  similar  tax  against  goods  im- 
ported from  a  foreign  State  is  equally  forbidden. 

A  careful  reader  of  the  history  of  the  times  which  imme- 
diately preceded  the  assembling  of  the  convention  that 
framed  the  American  Constitution,  can  not  fail  to  discover 
that  the  need  of  some  equitable  and  just  regulation  of  com- 
merce was  among  the  most  influential  causes  which  led  to  its 
meeting.  States  having  fine  harbors  imposed  unlimited  tax 
on  all  goods  reaching  the  continent  through  their  ports.  The 
ports  of  Boston  and  New  York  were  far  behind  Newport,  in 
the  State  of  Bhode  Island,  in  the  value  of  their  imports,  and 
that  small  State  was  paying  all  the  expenses  of  her  govern- 
ment by  the  duties  levied  on  the  goods  landed  at  her  princi- 
pal port.  And  so  reluctant  was  she  to  give  up  this  advan- 
tage, that  she  refused,  for  nearly  three  years  after  the  other 
twelve  original  States  had  ratified  the  Constitution,  to  give  it 
her  assent. 

In  granting  to  Congress  the  right  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States  and  with 
the  Indian  tribes,  and  in  forbidding  the  States,  without  the 
consent  of  that  body,  to  levy  any  tax  on  imports,  the  framers 
of  the  Constitution  believed  that  they  had  sufficiently  guard-^ 
ed  against  the  dangers  of  any  taxation  by  the  States  which 
would  interfere  with  freest  interchange  of  commodities  among 
the  people  of  the  difierent  States,  and  by  the  people  of  the 
States  with  citizens  and  subjects  of  foreign  governments. 

The  numerous  cases  in  which  this  court  has  been  called  on 
tp  declare  void  statutes  of  the  States  which  in  various  ways 
have  sought  to  violate  thiB  salutary  restdctiony  show  the  ne« 
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oessity  and  yalue  of  the  oonstitational  provision.  If  certain 
States  could  exercise  the  unlimited  power  of  taxing  all  the 
merchandise  which  passes  from  the  port  of  New  York 
through  those  States  to  the  consumers  in  the  great  West^  or 
could  tax,  as  has  been  done  until  recently,  eyery  person  who 
sought  the  seaboard  through  the  railroads  within  their  juris- 
diction, the  Constitution  would  have  failed  to  effect  one  of 
the  most  important  purposes  for  which  it  was  adopted. 

A  striking  instance  of  the  evil  and  its  cure  is  to  be  seen 
in  the  recent  history  of  the  States  now  composing  the  Ger- 
man Empire.  A  few  years  ago  they  were  independent  States, 
which, '  though  lying  contiguous,  speaking  a  common  lan- 
guage and  belonging  to  a  common  race,  were  yet  without  a 
common  government. 

The  number  and  variety  of  their  systems  of  taxation  and 
lines  of  territorial  division  necessitating  customs  officials  at 
every  step  the  traveler  took  or  merchandise  was  transported, 
became  so  intolerable  that  a  commercial,  though  not  a  polit- 
ical, union  was  organized,  called  the  German  Zoll  Yerein. 
The  great  value  of  this  became  so  apparent,  and  the  com- 
munity of  interest  so  strongly  felt  in  regard  to  commerce 
and  traffic,  that  the  first  appropriate  occasion  was  used  by 
these  numerous  principalities  to  organize  the  common  polit- 
ical government  now  known  as  the  German  Empire. 

While  there  is,  perhaps,  no  special  obligation  on  this 
court  to  defend  the  wisdom  of  the  Constitution  of  the  United 
States,  there  is  the  duty  to  ascertain  the  purpose  of  its  pro- 
visions, and  to  give  them  full  effect  when  called  on  by  a 
proper  case  to  do  so. 

The  judgment  of  the  Supreme  Court  of  Pennsylvania  is 
reversed,  and  the  case  remanded  to  that  court  for  further 
proceedings  in  conformity  to  this  opinion. 
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WILLIAMS  TB«  GILLIES,  A^bxakt. 

RsjO.  Estatb  Pabtnbrihipb— Bono  ajuh  Mobtoaob  or  Okb  PABnrBR.— Defend- 
•bC  vbA  O.  agVMil  iMtiiMB  A«B««lvM  to  pmhu*  entelB  imI  etUte  as  jofait 
account;  Mfih  to  oontoibat^  hit  proportioa  of  tho  puiehue  airaoj  tad  to  diviili 
the  profits.  The  deed  was  mad^  to  O.,  who  gave  back  a  boad  and  viortgage  for 
a  portion  of  the  purchase  monej.  Held:  that  defendant  was  not  liable  on  the 
bond. 

Appeal  from  a  judgment  for  deficiency.  Tba  facts  appea; 
in  the  opinion. 

James  M.  Fisk  and  William  H.  Amoax,  for  appellant. 

Fred.  !N«  Kellogg^  for  respondQiit. 

Chuboh,  0.  J. 

This  appeal  is  ovl  behalf  pf  the  defendant  Oillias,  and  is 
from  a  judgment  for  dafieienoy,  arising  on  a  sale  under  a 
foreclosure  of  a  mortgiige  executed  by  one  Dobbs  to  the 
plaintiff's  testi^tor  to  seoure  the  balance  of  purchase  money 
upon  the  sale  end  purchase  of  several  iimim|HX>Yed  lots  in  the 
city  of  New  York.  The  mortgage  was  given  to  secure  a  bond 
executed  by  said  Pobbs  for  such  purchase  money.  The  de« 
f  endant  Gillies  was  charged  by  the  Special  and  General  Term, 
pn  the  ground  that  he  was  a  co-pertner  with  Dobbs  in  the 
purchase,  and  was  liable  as  an  obligor  of  the  bond.  The 
complaint  alleges  partnejrship  generally,  but  claims  that  Gil- 
lies is  personally  liable  for  one-quarter  of  the  deficiency  upon 
the  ground  that  he  assumed  the  payment  of  that  tunount  in  a 
deed  which  he  received  of  one-quiurtef  interest  in  the  premi- 
ses. The  Judge,  however,  found  against  a  ddivery  of  the 
deed,  and  the  only  question  is  whe^er  a  liability  exists  by 
virtue  of  a  partnership. 

The  Judge  finds  that  Dobbs  and  Gillies  and  one  Baynor 
agreed  to  make  the  purchase  on  joint  account  on  speculation, 
Baynor  to  have  half  and  Gillies  and  Dobbs  one-quarter  each; 
that  Dobbs  was  to  take  the  title  and  give  back  a  bond  and 
mortgage,  and  each  was  to  contribute  his  proportion  of  the 
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purchase  money  from  hk  in^viduU^meaM  md  divide  the 
profits  pro  rata. 

To  sustain  this  judgqaent  r^uires  the  adoptipu  of  9^Teral 
Propositions,  all  of  which  I  find  it  diflSiSiilt  to  approve.  ^ 
existing  partnership  may  pfwrchwe  real  ^tate  with  partner- 
^tdp  fu^d^  and  for  partnership  purpo^ea,  and  it  is  immaterial 
In  whofie  naQ9ja  the  tit^^  i^.  It  is  r^arded  in  equity,  as  b^ 
iween  the  partners  and  cr^ditor^^  as  personal  estate.  A  trna^ 
ireaults  from  the  payment  of  tha  consideration  with  partner- 
ship funda  in  favor  of  the  firm*  It  is  alao  well  settled 
that  a  partnership  may  exist  for  the  purpose  of  dealing  in 
real  estate,  and  there  ia  considerable  authority,  and  perhapa 
ft  preponderating  weight  of  authority,  that  such  agreementa' 
T^fiiy  bQ  proved  by  parol,  without  violating  the  statute  of 
frauds.  The  tendeney  of  the  decision  in  this  State  is  in  that 
direction,  although  the  point  had  never  been  definitely  set- 
tled by  this  court  in  a  caae  where  the  question  was  necessairf 
to  the  decision. 

I  shall  assume  the  validity  of  the  parol  agreement  in  thta 
oaae,  but  in  doing  so  it  ia  not  intended  to  affirm  the  proposio 
tion  unqualifiedly  that  every  parol  agreement  between  two 
persons  to  purchase  a  specific  parcel  of  real  estate  and  pay 
for  the  same  from  their  individual  ineans»  and  take  the  deed 
in  the  name  of  one,  although  with  a  view  of  selling  it  at  b^ 
profit,  is  valid  and  binding,  upon  the  ground  that  it  consti-> 
tutes  a  partnership  in  any  commercial  sense,  and  is  therefore 
9ot  violative  of  the  statute  of  frauds*  In  some  of  the  casea 
where  this  doctrine  is  held  there  were  other  circumstances 
which  obviated  the  objection^  and  there  are  respectably 
authorities  against  the  doctrine.  I  cite  a  few  of  those  emm* 
inedonthe  question:  CheaUr  vs^  Dickamm^  (64  N.  ?•  1); 
Brigga  ts.  Patridge,  (64  id,  471);  I^aphagan  vs.  Btui,  (67  id% 
30) ;  Smiih  vs.  Bumham,  (3  Summer,  435) ;  faUenon  vs.  Ware^ 
(10  Ala.  447,  694);  ^^rrf  vs.  Monifion,  (12  Wis.  162);  Story 
on  Partnership,  Sees.  83, 139,  and  cases  cited;  Parsons  oig^ 
Partnership,  368;  2>afe  vs.  ffamOkm,  (6  Hare»  369);  Buchm 
vs.  Sumner^  (2  iBarb.  Ch,  336,  166);  PaUer$on  vs.  Brewskr^ 
(4  Edw.  Oh.  362, 364);  l4nd  on  Pari  93.  md  oases  citsd. 
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Conceding  a  commoyity  of  interest,  and  in  some  sense  a 
partnership,  it  does  not  follow  that  all  the  incidents  and  lia- 
bilities of  a  commercial  partnership  attach.    The  transaction 
most  be  construed  with  reference  to  the  character  of  the 
property  and  the  legal  rales  applicable  to  it.    The  bond  in 
qnestion  was  executed  by  Dobbs  in  his  individual  name. 
Neither  the  name  of  Gillies  appears  in  the  bond,  nor  is  there 
anything  appearing  indicating  that  it  was  executed  on  behalf 
of  or  for  the  benefit  of  any  other  person.    It  is  a  general 
rule  that  in  order  to  bind  a  firm  upon  an  instrument  executed 
by  one  of  its  members,  it  must  be  executed  in  the  name  of 
the  firm,  or,  in  other  words,  it  must  purport  to  be  executed 
%y  the  fixm.    Especially  is  this  true  in  the  cases  of  sealed 
instruments  and  promissory  notes.    See  cases  before  cited: 
National  Bank  of  Salem  vs.  Thomaa,  (47  N.  T.  15) ;  Parsons 
on  Part.,   255;  Parsons  on  Bills,  130;  Ciiy  of  Providence 
vs.  Mmer,  (11  R.  I.  272);  Story  on  Part.,  Sees.  102,  135,  etc. 
This  objection  was  sought  to  be  overcome  by  the  General 
Term,  by  the  position  that  the  individual  name  of  Dobbs 
might  be  regarded  as  the  agreed  name  of  the  firm  for  the 
purpose  of  executing  the  bond.    If  this  was  so  we  should  at 
once  encounter  the  rule  that  a  conveyance  or  any  act  required 
to  be  by  deed,  the  authority  to  execute  it  must  be  conferred 
by  deed.    (Warrda  vs.  Mann,  1  Seld.  229,  239; .  12  Wend. 
53,  and  note.)  This  court  has  recently  held  that  oral  author- 
ity to  enter  into  a  contract  to  purchase  lands  would  not  bind 
the  principal  upon  a  contract  entered  into  by  the  agent  in  his 
own  name  under  seal.     (Briggs  vs.  Patridge,  64  N.  T.  357.) 
But  with  great  respect  I  can  not  concur  in  the  view  taken  that 
the  name  of  Dobbs  can  be  regarded  as  the  firm  name  or  that 
it  represented  any  one  but  himself  upon  this  bond.    There 
is  no  such  finding,  and  no  evidence  to  warrant  such  a  finding. 
True,  the  finding  is  that  Dobbs  executed  the  bond  with  the 
consent  and  authority  of  Gillies  and  Baynor,  but  this  does 
not  necessarily  imply  that  he  was  to  execute  it  as  their  act. 
He  was  to  execute  it  in  his  individual  name,  and  all  the  facts 
imply  that  it  was  to  be  his  individual  act,  in  pursuance  of 
the  verbal  agreement  by  which  they  were  to  share  in  the 
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profits.  If  we  look  at  the  evidence,  it.  repels  the  idea  of  a 
joint  obligation,  and  tends  to  show  that  Gillies  refused  to 
take  the  deed  and  give  the  bond  and  mortgage,  because  he 
was  unwilling  to  be  bound.'  It  is  competent  for  co>partners 
to  agree  to  carry  oii  the  business  of  the  firm  in  the  name  of 
an  individual  member.  ''  The  question  in  aU  cases  is  whether 
the  name  used  and  to  which  credit  is  given  is  that  of  the 
firm,  or  a  name  which  the  firm  has  adopted  and  used  as  a 
name  to  designate  the  partnership."  (NcUumalBank  of  Salem 
vs.  Thomas,  47  N.  T.  15.)    Per  Allen,  J. 

In  Ontario  Bank  vs.  Sennesay  (48  N.  T.  545),  under  a  co- 
partnership agreement,  where  one  of  the  members  was  to 
transact  all  the  business  of  the  firm,  an  agreement  that  the 
business  was  to  be  done  in  the  name  of  that  member  was 
inferred.  I  do  not  complain  of  the  propriety  of  the  infer- 
ence in  that  case,  but  it  is  left  in  doubt  whether  the  court 
assented  to  it.  One  of  the  commissioners  agreed  to  the 
judgment  upon  another  ground,  and  a  third  one  agreed  to  it, 
but  it  does  not  appear  upon  what  ground;  one  dissented  and 
one  did  not  sit.  Here  was  but  a  single  act,  that  of  taking 
title  and  securing  the  purchase  money,  and  the  presumption 
is  that  the  name  used  in  the  bond,  mortgage,  and  deed  was 
identical,  and  there  is  not  the  slightest  circumstance  tending 
to  establish  that  the  so-called  firm  intended  to  execute  the 
bond  any  more  than  the  mortgage,  or  take  the  title  as  tenants 
in  common.  The  substance  of  the  transaction  was  that  Dobbs 
was  to  take  title  and  give  his  bond  and  mortgage  in  his  own 
name  and  representing  himself  and  no  one  else;  and  this  is 
not  inconsistent  with  the  agreement  that  Gillies  and  Eaynor 
were  to  have  an  interest  in  the  speculation.  The  question  is 
who  executed  this  bond,  and  upon  this  point  the  intention  of 
the  parties  is  material.  (2  Kent's  Com.  25.)  If  the  bond 
was  not  executed  in  the  name  of  the  firm,  nor  with  the 
intention  that  it  should  be  their  act,  can  the  vendor  claim 
any  rights  against  the  others  ?  I  think  not.  He  transferred 
the  land  to  I>obbs  and  received  $5,000  in  cash  and  a  mortgage 
upon  the  premises,  and  the  individual  bond  of  Dobbs,  to 
secure  the  balance  of  the  purchase  money.  This  was  the 
security  which  he  bargained  for  and  received  and  intended 
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to  accept.  So  far  as  he  gave  credit  to  any  one  it  was  to 
Dobbs.  It  is  probable,  if  not  presumable,  that  he  knew  all 
the  facts.  Baynor  was  his  son-in-law  and  broker  who  nego- 
tiated the  sale.  I  think  the  case  fairly  shows  that  all  the 
parties,  including  the  vendor,  intended  the  transaction  to  be 
precisely  what  it  purports  on  the  face  of  the  papers,  and  that 
neither  of  them  intended  or  supposed  tiiat  any  one  was  liable 
upon  the  boud  but  Dobbs.  Baynor  afterward  became  liable 
for  the  proportion  of  the  bond  represented  by  his  interest 
under  the  parol  agreement,  by  accepting  a  deed  assuming 
such  liability,  but  Gillies  refused  to  accept  the  deed  tendered 
him  for  his  interest  and  assume  that  proportion  of  the  bond 
and  mortgage,  and  judgment  was  not  even  asked  against  them 
as  co-obligors.  The  liability  based  upon  partnership  seems 
to  have  been  an  afterthought.  It  is  only  by  artificial  and 
unnatural  construction  and  inference,  changing  the  real 
character  of  the  transaction  from  what  it  was,  that  the  lia- 
bility of  Gillies  can  be  established,  and  I  do  not  think  there 
is  any  legal  warrant  for  it.  Whatever  validity  there  may  be 
in  the  verbal  agreement,  it  was  an  agreement  wisr  aese,  with 
which  the  vendor  had  no  concern  and  which  he  can  not  avail 
himself  of. 

The  conclusion  of  the  Vice-Chancellor  in  Patterson  vs. 
Brewster  (4  Edw.  Ch.  364),  where  a  similar  attempt  was 
made,  is  appropriate  here.  He  said:  ^'  The  court  must  there- 
fore intend  that  he  made  the  contract  to  sell  on  the  personal 
responsibility  of  Wetmore  and  Havens  and  upon  the  mort- 
gages by  way  of  further  security.  He  must  not  complain  if 
no  other  or  better  remedy  than  the  securities  which  he  holds 
can  afford  him."  The  payments  upon  the  bond  and  mortgage 
by  Gillies  may  tend  to  confirm  the  verbal  arrangement  thathe 
was  to  have  an  interest,  but  they  have  no  effect  in  changing 
the  character  of  the  bond  from  an  individual  to  a  joint  obli- 
gation. They  are  as  consistent  with  the  former  as  the  latter. 
I  am  unable  to  find  any  principle  or  precedent  which  will 
justify  a  court  in  holding  Gillies  personally  liable  as  a  joint 
obligor  of  this  bond.  The  judgment  to  that  extent  must 
therefore  be  reversed. 

All  concur,  Miller  and  Earl,  JJ.,  absent  at  argument. 


Mittc  §u$t  ^m  i0tttn»t 
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Current  Topics. 

Wb  give  considerable  space  in  tbis  nnmber  to  the 
Throckmorton  case.  It  is  our  desire  to  acquaint  the  bar 
with  every  important  decision  available,  and  especially 
those  that  affect  the  titles  to  lands  within  the  State.  We 
feel  assared  our  efforts  are  appreciated. 

JuDGB  Wright,  of  the  County  Court,  has  made  the 
following  order  in  insolvency :  The  assignee  or  assignees  of 
any  insolvent  shall,  upon  request  of  any  creditor  or  creditors 
of  such  insolvent,  permit  said  creditor  or  creditors,  or  their 
agent  or  agents,  selected  for  such  purpose,  to  inspect  or 
examine,  at  reasonable  times,  any  or  all  of  the  books, 
papers,  vouchers,  notes,  bonds,  bills,  securities,  or  other 
evidences  of  debt,  in  any  manner  relating  to  the  estate  of 
said  insolvent,  which  have  come  into  the  custody  or  control 
of  such  assignee  or  assignees. 

The  question  raised  and  discussed  in  regard  to  the  Bodie 
mine  titles  presents  an  important  issue.  By  the  Act  of 
March  3,  1853  (10  Stat.  244),  Section  7,  Congress  granted 
Sections  16  and  36  to  the  State  of  California  for  school  pur- 
poses. The  same  act  provides  for  the  selection  of  other 
lands  by  the  State,  in  lieu  of  those  sections,  in  the  event  of 
certain  contingencies.  It  is  claimed  by  the  mining  compa- 
nies that,  in  the  event  these  sections  should  contain  mineral 
lands,  they  are  excepted  from  the  donation,  and  the  State 
can  have  no  title  to  them  as  against  those  claiming  under 
United  States  patents.    It  is  contended,  on  the  other  hand, 
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that  the  act  confers  tiUe  absolute,  except  in  certain  events, 
and  makes  no  exception  in  respect  of  mineral  lands.  We 
present  below  a  review  of  the  question,  and  cases  bearing 
upon  it,  furnished  us  by  one  well-informed  in  such  matters: 

The  State  of  California  derives  its  title  to  these  sections 
under  the  provisions  of  the  sixth  section  of  the  Act  of  Con- 
gress, approved  March  3,  1853. 

This  section  provides  that  allihe  public  lands  in  the  State 
of  California,  whether  surveyed  or  unsurveyed  *  *  *  *  shall 
be  subject  to  the  pre-emption  laws  of  4th  September,  1841, 
etc.  But  there  are. four  exceptions  to  this  provision,  and 
which  are  embodied  in  that  portion  of  the  above  sentence 
marked  with  asterisks. 

1.  Sections  Sixteen  and  Thirty-six,  which  shaU  be  and 
hereby  are  granted  to  the  State  for  the  purposes  of  public 
schools  in  each  township. 

2.  Lands  appropriated  under  the  authority  of  this  act,  or 
reserved  by  competent  authority. 

3.  Lands  claimed  under  any  foreign  grant  ox  title. 

4.  Mineral  lands. 

The  seventh  section  of  the  act  provides  that  where  settle- 
ment is  made  prior  to  survey  upon  Sections  Sixteen  or  Thir- 
ty-six, or  where  such  sections  are  reserved  for  public  uses,  or 
taken  by  private  claims^  (Spanish  grants),  the  State  may  se- 
lect other  lands  in  lieu  of  or  as  indemnity  therefor,  but  in 
no  portion  of  the  act  is  there  anything  to  indicate  that  Con- 
gress did  not  intend  to  grant  to  the  State  these  sections 
when  mineral,  nor  is  there  any  provision  made  to  indemnify 
the  State  for  the  loss  of  such  mineral  sections,  which  would 
certainly  have  been  done  had  Congress  intended  to  reserve 
such  mineral  sections  irom  the  operation  of  the  grant  to  the 
State. 

The  Supreme  Court  of  California  has  repeatedly  decided 
that  the  wording  of  the  act  '^  shall  be  and  hereby  are  granted, 
etc.,"  constituted  a  present  grant  to  the  State  of  such  sec- 
tions, and  that  the  title  of  the  State  thereto  vested  immedi- 
jktely  on  the  passage  of  the  act.  And  in  Biggins  vs.  Houghton 
(25  CaL  252),  the  court  held  that  ^'mineral  lands  are  not  ex- 
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cepted  from  the  bperation  of  the  grant  of  the  Sixteenth  and- 
Thirtj**sixth  Sections  in  each  township  made  to  California 
for  school  purposes  by  the  Act  of  Congress  of  March  3, 
1853/'  the  decision  being  rendered  by  a  full  bench,  all  the* 
judges  concurring. 

In  this  view  of  the  act  our  Supreme  Court  has  never  been- 
overruled  by  the  Supreme  Court  of  Hxe  United  States;  but, 
on  the  contrary,  that  tribunal  held  in  the  case  of  Cooper  vs. 
Roberta  (18  Howard,  173),  which  was  a  case  from  Michi-> 
gan,  that  the  words  of  the  act,  '  *  Section  Sixteen,  shall  be 
granted,  etc./*  constituted  a  present  grant  to  that  State,  and 
that  under  it  the  minerals  passed  to  Qxe  State. 

Some  reference  has  been  made  to  the  cases  of  Sherman  vs, 
Buick  and  Natoma  Water  and  Mining  Co.  vs.  Bughey  to  prove 
that  the  Supreme  Court  of  the  United  States  has  decided 
that  the  State  of  California  acquires  no  title  to  Sections  Six- 
teen and  Thirty-six  when  mineral;  but  in  neither  of  these 
cases  did  this  question  come  up  for  decision,  as  both  were  de- 
cided on  the  single  question  of  tibe  right  of  a  settler  on  such 
sections  prior  to  survey  to  enter  the  same  under  the  pre-emp- 
tion laws,  and  the  court  very  propecly  decided  that  he  had 
such  right. 

Unfortunately  for  the  position  taken  by  learned  counsel, 
that  the  United  States  Supreme  Court  in  these  two  cases 
holds  that  the  State  acquires  no  title  to  these  sections  when 
mineral,  Mr.  Chief  Justice  Waits,  in  delivering  the  opin- 
ion of  the  court  in  the  case  of  Natoma  Water  and  Mining  Co, 
vs.  Bugbey,  says:  ^'In  Sherman  vs.  £uici  it  was  decided  that 
the  State  of  California  took  no  title  to  Sections  Sixteen  and 
Thirty-six  under  the  Act  of  1853  as  against  an  adual  settler 
before  the  survey,  claiming  the  benefit  under  the  pre-emption 
laws,  who  perfected  his  claim  by  a  patent  from  the  United 
States.  *  *  *  As  against  all  the  toorld,  except  the  pre-emp- 
tion settler,  the  title  of  the  United  States  passed  to  the 
State  upon  the  completion  of  the  surveys.  And  if  the  selUer 
failed  to  assert  his  claim  or  make  it  good  the  rights  of  the 
State  became  absolute."    (See  96  U.  S.,  page  167.) 

In  the  Keystone  case  we  find  that  the  decision  was  render- 
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ed  by  the  then  Seoretaiy  of  the  Interior,  a  ministerial  of- 
ficer, whose  opinions  have  no  weight  in  a  conrt  of  law. 
Moreover,  these  opinions  are  prepared  and  written  out  bj 
some  irresponsible  clerk  in  the  department,  who  miaj  or  may 
not  be  a  person  competent  to  pass  npon  questions  of  law, 
and  about  the  only  connection  the  Secretary  of  the  Interior 
can  be  said  to  have  in  the  rendering  of  the  opinions  is  the 
attaching  of  his  signature  thereto  without  even  knowing  its 
contents. 

But  one  case  has  ever  been  decided  by  the  United  States 
Supreme  Court  holding  that  a  State  does  not  acquire  these 
sections  when  mineral,  viz. :  HeydenfddJt  vs.  Daney  Odd  and 
Silver  Mining  Co.,  decided  in  October,  1876,  and  reprinted 
in  93  XT.  S.,  page  637,  et  «eg.,  and  which  went  up  from  Ne- 
vada. 

This  case  was  decided  by  the  court,  not  on  the  ground 
that  under  the  words  of  the  original  grant  minerals  were  ex- 
cluded; but  that  Congress  had  subsequently  passed  an  act 
reserving  such  mineral  lands  from  the  operation  of  the 
grant,  the  conditions  o^  which  the  State  of  Nevada,  by  legis- 
lative act,  dated  February  13,  1867,  had  ratified  and  ac- 
cepted. 

No  reservation  having  been  made  of  the  mineral  lands  in 
the  grant  to  the  State,  the  Act  of  Congress  of  July  26, 1864, 
1870,  and  May  10,  1872,  providing  for  the  sale  of  mineriJ 
lands,  can  be  of  no  effect  as  against  the  title  of  the  State  to 
the  Sixteenth  and  Thirty -sixth  Sections  though  mineral, 
for,  as  has  been  very  ably  expressed  by  Hon.  Edward  Bates, 
while  Attorney-General  of  the  United  States:  ''The  Govern- 
ment, like  an  individual,  has  no  power  to  withdraw  or  annul 
its  grants  of  land.  The  first  lawful  grant  must  stand,  and 
the  second  can  not  operate  as  a  conveyance,  for  the  simple 
reason  that  the  grantor  when  he  made  it  had  no  estate  to 
convey," 


The  Pacifio  Coast  Law  Joubnal.  866 

< 

Supreme  Court  of  Galifoniia. 

NOYEHBEB  TeBM,   1878. 


fKo.  5,438.] 

[Filed  December  9, 1878.] 

8.  C.  V.  PEAT  FUEL  00.  Appkllant, 

vs. 
TUOE,  Bespokdent. 

Attaohmbnt— Impludd  CoNTBAOra.— Where  a  tum  of  money  has  been  paid  npon  a 
consideration  which  has  entirely  failed,  the  law  implies  a  promise  to  refund  it. 
In  such  a  case  there  is  an  implied  eontiaet  for  the  direct  payment  of  money, 
and  an  attachment  will  lie  in  a  suit  to  zeoorer  the  money  so  paid. 

Appeal  from  the  Twentieth  Jadio^al  District,  Ootmty  of 
Santa  Olara. 
Sufficient  facts  appear  in  the  opinion* 

Moore,  Laine  &  Leib,  for  appellant. 
S.  A.  Barker,  for  respondent. 

Obooeett,  J. 

The  motion  to  dissolve  the  attachment  waiei  not  based  on 
any  alleged  insufficiency  in  the  affidavit,  but  on  the  ground 
that  the  cause  of  action  set  forth  in  the  complaint  was  of 
such  a  nature  that  under  the  statute  no  attachment  could 
issue  upon  it;  or,  in  other  words,  it  was  claimed  that  the 
facts  alleged  in  the  complaint  did  not  state  a  cause  of  action 
'*  upon  a  contract,  expressed  or  implied,  for  the  direct  pay- 
ment of  money.**  The  substance  of  the  complaint  was,  that 
the  defendant,  by  a  written  contract  (a  copy  of  which  was 
annexed  to  tiie  complaint),  had  agreed  with  the  plaintiff  to 
construct  a  peat  machine  and  its  appurtenances  within  sixty 
days,  at  his  own  expense,  and  put  the  same  in  running  order 
at  a  point  on  the  San  Joaquin  Biver.  The  contract  specifies 
the  machinery,  and  as  a  part  of  it  a  scow  of  certain  propor- 
tions ;  and  the  complaint  avers,  that  at  the  time  of  the  exe- 
cution of  the  agreement  and  soon  thereafter,  the  plaintiff 
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paid  to  the  defendant  in  advance,  as  a  part  of  the  contract 
price,  several  sums  of  money,  amounting  in  the  aggregate  to 
$433  50,  and  that  though  the  time  for  performing  the  con- 
tract by  the  defendant  had  elapsed,  he  had  never  *'  built, 
furnished,  or  put  in  running  order,  any  peat  or  other  m*- 
chinery  *  *  *  *  ii,n(j  refused  so  to  do,  and 
said  plaintiff  has  never  accepted  any  machinery  from  said 
defendant.** 

We  think  this  is  substantially  an  averment  that  the  defend- 
ant had  failed  and  refused  to  perform  any  part  of  the  con- 
tract ;  and  the  action  is  to  recover  the  money  advanced,  on 
.the  ground  that  the  consideration  upon  which  it  was  paid  had 
wholly  failed.    The  authorities  appear  to  be  uniform  to  the 
effect  that  where  a  sum  of  money  has  been  paid  upon  a  con- 
sideration which  has  entirely  Sailed,  the  law  implies  a  prom- 
ise to  refund  it.    On  the  facts  stated  in  the  complaint,  there 
was,  therefore,  an  implied  contract  for  the  direct  payment  of 
money,  which  brings  the  case  within  the  very  t^ms  of  the 
statute,  defining  the  cases  in  which  an  attachment  may  issue. 
Order  reversed  and  cause  remanded.    Bemittitur  forth- 
with. 
We  concur : 

McEiNST&y,  J. 

WaxIiAOB,  C.  J- 

Bhodss,  J. 


[No.  4,150.] 

[Order  Filed  December  9,  1878.] 

HEINUN  vs.  martin. 

(The  decision  in  this  ease  appears  in  the  Journal,  Vol.  1, 
page  305.) 

Peb  Curiam. 

There  are  involved  in  this  case  several  very  perplexing 
questions,  in  the  solution  of  which  we  find  it  necessary  to 
invite  the  further  aid  of  counsel,  jby  ordering  a  rehearing,  on 
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which  the  argument  will  be  confined  to  the  following  ques- 
tions: First,  was  the  oontraet  with  Heinlin  of  May  10,  1866, 
admissible  in  evidence  under  the  pleadings?  Second,  if 
properly  admitted  in  evidence  for  any  purpose,  could  it  be 
made  the  basis  of  a  decree  for  specific  performance  without 
having  been  alleged  and  set  out  in  the  complaint  ?  Third,  aside 
from  that  contract  can  the  decree  for  specific  performance  be 
maintained  on  the  other  facts  found  ?  Fourth,  assuming  that 
Heinlin  became  the  equitable  owner  of  an  undivided  five- 
sixths  of  the  land  on  payment  of  the  purchase  money,  was 
he  entitled  to  be  let  into  the  immediate  possession,  and  did 
he,  before  acquiring  the  legal  title,  become  a  tenant  in  com- 
mon irith  the  defendants  holding  the  legal  title  to  the  whole, 
and  owning  one  individual  sixth  part  of  the  land  ?  Fifth,  on 
what  theory,  if  any,  was  Heinlin  entitled  to  recover  the  rents 
and  profits  in  this  action  ?  Sixth,  do  the  findings  show  that 
Heinlin  was  ousted  by  the  defendants  in  November,  1868, 
And  if  so,  were  the  findingB  on  this  point  jnatified  by  the  evi- 
dence  ?  Seventh,  was  the  finding  to  the  effect  that  Heinlin 
hiad  paid  the  entire  purchase  price  under  the  contract  of  May 
10,  1866,  justified  by  the  evidence  ?  Eighth,  if  Heinlin  is 
entitled  to  a  decree  for  specific  performance,  are  the  defend- 
ants entitled  to  the  fund  in  Splivalo's  hands,  paid  to  him  by 
Heinlin  under  the  contract  of  May  10,  1866? 

To  be  submitted  upon  briefs  to  be  filed  by  the  respective 
parties  within  twenty  (20)  days. 

(Wallace,  C.  J.,  being  disqualified,  did  not  sit  in  this  case.) 
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Supreme  Court  of  the  United  States, 

October  Term.  1878. 


THE  UNITED  STATES,  Appellant, 

vs. 
SAMUEL  R.  THROCKMORTON,  VOLNEY  E.  HOW- 
ARD, EDMOND  L.  GOOLD,  and  JAMES  B.  HAG- 
GIN. 

1.  It  it  cfsentUl  to  a  bill  in  ehuioeiy  on  behalf  of  the  Government  to  aet  aside  a  pat- 

ent, or  a  oonfinnation  of  land  title  under  a  Mexican  grant,  alter  it  hi^  become 
final,  tbat  it  shall  appear  in  some  way,  without  regard  to  the  special  form,  that 
the  Attomex-Oeneral  has  brought  it  himself,  or  given  such  authority  for  it  as 
will  make  him  officially  responsible,  and  show  his  control  of  the  cause  through 
all  stages  of  its  presentation. 

2.  The  frauds  for  which  a  bill  in  chancery  will  be  sustained  to  set  aside  a  Judgment  or 

decree  between  the  same  parties,  rendered  by  a  court  of  competent  jurisdiction, 
are  fhtuds  extrinsic  or  collateral  to  the  matter  tried  by  the  ilrst  court,  and  not  a 
fraud  which  was  in  issue  in  that  suit. 

8.  The  cases  in  which  such  relief  has  been  granted  are  those  in  which,  by  fraud  or  de- 
ception practiced  on  the  unsuccessful  party,  he  has  been  prerented  tnm  exhib- 
iting fully  his  case,  by  reason  of  which  there  has  nerer  been  a  real  contest 
before  the  court  of  the  subject-matter  of  the  suit. 

4.  The  Circuit  Court  of  the  United  States  has  no  original  jurisdiction  now  to  reform 
surveys  maA  by  the  Land  Department  of  confirmed  Mexican  grants  in  Califor*- 
nia. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  California. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

In  this  case  a  bill  in  chancery  is  brought  in  the  Circuit 
Court  of  the  United  States,  for  the  District  of  California, 
to  use  the  language  of  the  bill  itself,  <'  by  Walter  Vandyke, 
United  States  attorney  for  that  district,  on  behalf  of  the 
United  States  of  America,''  against  Throckmorton,  How- 
ard, Goold,  and  Haggin. 

The  object  of  the  bill  is  to  have  a  decree  of  the  court, 
setting  aside,  and  declaring  to  be  null  and  void,  a  confirm- 
ation  of  the  claim  of  W.  A.  Richardson,  under  a  Mexican 
grant,  to  certain  lands,  made  by  the  Board  of  Commission- 
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era  of  Private  Land  Claims  in  California,  on  the  27th  day 
of  December,  1858;  and  the  decree  of  the  District  Court 
of  the  United  States,  made  February  11,  1856,  affirming 
the  decree  of  the  Commissioners,  and  again  confirming 
Richardson's  claim.  The  general  ground  on  which  this  re- 
lief is  asked  is,  that  both  these  decrees  were  obtained  by 
fraud. 

The  specific  act  of  fraud  which  is  mainly  relied  on  to 
support  the  bill  is,  that  after  Richardson  had  filed  his  pe- 
tition before  the  Commissioners,  with  a  statement  of  his 
claim  and  the  documentary  evidence  of  its  validity,  March 
16, 1862,  he  became  satisfied  that  he  had  no  sufficient  evi- 
dence of  an  actual  grant  or  concession  to  sustain,  his  claim; 
and  with  a  view  to  supply  this  defect,  he  made  a  visit  to 
Mexico,  and  obtained  from  Micheltorena,  former  political 
chief  of  California,  his  signature,  on  or  about  the  first  day 
of  July,  1852,  to  a  grant  which  was  falsely  and  fraudulent^ 
ly  antedated,  so  as  to  impose  on  the  court  the  belief  that  it 
was  made  at  a  time  when  Micheltorena  had  power  te  make 
such  grants  in  California;  and  it  is  alleged  that,  in  support 
of  this  simulated  and  false  document,  he  also  procured  and 
filed  with  the  Board  of  Commissioners  peijured  depositions 
along  with  the  fraudulent  grant. 

There  is  much  verbiage  and  repetition  and  argumenta- 
tive matter  in  the  bill,  and  no  allegation  whatever  that  any 
of  the  attorneys,  agents,  or  other  officers  of  the  Govern* 
ment,  were  false  in  their  duty  to  the  Government,  or  assist- 
ed or  connived  at  the  fraud,  unless  a  single  allegation  on 
that  subject  sufficiently  states  such  charge,  which  will  be 
hereafter  considered.  For  the  present,  it  will  be  assumed 
that  no  such  charge  is  made. 

While  the  bill  is  elaborate  in  its  statement  of  matters 
which  are  supposed  to  impeach  the  decree,  and  is  corre- 
spondingly silent  as  to  anything  tending  to  its  support,  there 
are  important  facts  which  can  not  escape  attention  that 
could  not  be  omitted.  Among  these  is,  that  in  attempting 
to  negative  the  idea  that  juridical  possession  ol  the  land 
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was  ever  delivered  to  Ricliardeon  by  the  Mexioan  authori'^ 
ties,  it  is  incidentally  admitted  that  at  the  time  the  trand^ 
action  occurred  on  which  this  claim  is  founded,  he  was  in 
actual  possession  and  residing  on  part,  if  not  all,  the  land 
in  controversy.  So  also  it  is  tacitly  admitted  that  the  ar- 
chives of  the  Mexican  Government,  turned  over  to  the  of- 
fice of  the  United  States  Surveyor-General,  and  original 
documents  produced  by  llichardson  showed  an  espedieiite 
which  was  sufficient  to  establish  the  claim,  except  for  the 
want  of  the  final  concession.  It  is,  therefore,  to  be  taken 
as  true  that  Richardson,  being  on  the  land  prior  to  1888, 
made  his  petition  to  the  Governor  for  a  grant  of  this  land; 
that  the  proper  reference  for  information  was  made,  and 
the  proper  report  was  had,  that  there  was  no  objection  to 
the  grant.  According  to  Mexican  law,  but  two  things  re- 
mained to  perfect  the  title,  namely,  a  grant  or  concession 
by  the  Governor,  and  the  delivery  of  juridical  possession. 
The  latter  has  never  been  held  by  this  court  as  indispensa- 
ble to  a  confirmation  of  the  grant,  and  least  of  all  when  the 
party  was  already  in  by  possession  of  many  years  standing. 
It  is  also  important  to  observe  that  the  original  petition  was 
filed  before  the  Board  March  16, 1852,  and  its  decree  was 
rendered  December  27,  1853 ;  that  an  appeal  was  taken  to 
the  IHstrict  Court,  where  the  case  remained  until  February 
11, 1856,  when  it  was  affirmed;  that  an  appeal  was  again 
taken  to  the  Supreme  Court  of  the  United  States,  which 
was  dismissed  by  order  of  the  Attorney-General  on  the  2d 
day  of  April,  1857.  The  case  was  pending  in  litigation, 
therefore,  more  than  five  years  before  the  decree  became 
final,  and  more  than  four  years  after  the  alleged  fraudulent 
grant  by  Micheltorena  was  filed  in  the  case.  It  is  also  to 
be  observed  that  the  necessity  of  such  a  paper  to  the  sup- 
port of  Richardson's  claim  had  been  made  obvious  to  the 
Board  of  Commissioners,  to  %he  claimant  himself,  and  to 
the  attorneys  representing  the  Government,  by  the  report 
of  the  Surveyor-General,  that  while  everything  else  seemed 
right  in  his  office,  the  important  final  decree  of  tzoncession 
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was  not  there.  The  attention,  therefore,  of  all  the  parties, 
iind  of  the  court,  naust  have  heen  drawn  to  a  close  scrntiny 
of  any  proceeding  to  sopply  this  important  "document. 

There  wtts  also  ample  time  to  make  all  necessary  inqui- 
ifies,  and  produce  the  necessary  proof— if  it  existed — of  the 
fraud.  The  allegation  of  the  hill  is,  that  this  simulated  con- 
cession was  filed  with  the  Board  of  Commissioners  in  Jan- 
uary, 1858,  and  the  decree  rendered  on  December  27th 
thereafter.  The  appeal  was  pending  after  this  in  the  Dis- 
trict Court  over  two  years,  and  after  the  final  decree  in  that 
court  it  remained  under  the  consideration  of  the  Attorney- 
General  another  year,  when  he  authorized  the  dismissal  of 
the  appeal.  The  case,  then,  unless  these  officers  neglected 
their  duties,  underwent  the  scrutiny  of  two  judicial  tribu- 
nals, and  of  the  Attorney-General  of  the  United  States,  as 
well  as  of  his  subordinate  in  the  State  of  California,  and 
was  before  them  for  a  period  of  five  years  of  litigation. 

The  bill  in  this  case  is  filed  May  18, 1878,  more  than 
twenty  years  after  the  rendition  of  the  decree  which  it  seeks 
to  annul.  During  that  time,  Richardson,  the  claimant,  and 
the  man  who  is  charged  personally  with  the  guilt  of  the 
fraud,  has  died.  His  heirs,  who,  with  himself,  were  claim- 
ants in  the  stiit,  are  not  made  parties,  and  the  land  has 
passed  from  his  ownership  to  that  of  the  present  defendants 
by  purchase  and  conveyance. 

It  is  true  that  the  defendants  are  charged  in  general 
terms  with  being  purchasers  with  notice. 

It  is  true  that  the  United  States  is  not  hound  by  the  Stat- 
ute of  Limitations,  as  an  individual  would  be.  And  we 
have  not  recited  any  of  the  foregoing  matters  found  in  the 
bill  as  sufficient  of  itself  to  prevent  relief  in  a  case  other- 
wise properly  cognizable  in  equity.  But  we  think  these 
are  good  reasons  why  a  bill  which  seeks,  under  these  cir- 
cumstances, to  annul  a  decree  thus  surrounded  by  every 
presumption  which  should  give  it  support,  shall  present  on 
its  face  a  clear  and  unquestionable  ground  on  which  the 
jurisdiction  it  invokes  can  rest 
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Let  us  inquire  if  this  has  been  done. 

There  is  no  question  of  the  general  doctrine  that  fraud 
vitiates  the  most  solemn  contracts,  documents,  and  even 
judgments.  There  is  also  no  question  that  many  rights 
originally  founded  in  fraud  become — hj  lapse  of  time,  by 
the  difficulty  of  proving  the  fraud,  and  by  the  protection 
which  the  law  throws  around  rights  once  established  by 
formal  judicial  proceedings  in  tribunals  established  by  law, 
according  to  the  methods  of  the  law — no  longer  open  to 
inquiry  in  the  usual  and  ordinary  methods.  Of  this  class 
are  judgments  and  decrees  of  a  court  deciding  between  par- 
ties before  the  court  and  subject  to  its  jurisdiction,  in  a  trial 
which  has  presented  the  claims  of  the  parties,  and  where 
they  have  received  the  consideration  of  the  court 

There  are  no  maxims  of  the  law  more  firmly  established, 
or  of  more  value  in  the  administration  of  justice,  than  the 
two  which  are  designed  to  prevent  repeated  litigation  be- 
tween the  same  parties  in  regard  to  the  same  subject  of 
controversy,  namely,  interest  rei  publicce^  ut  ait  finis  litiumj 
and  nemo  bis  vexuri  pro  una  et  eadam  causa. 

If  the  court  has  been  mistake^  in  the  law,  there  is  a  rem- 
edy by  writ  of  error.  If  the  jury  has  been  mistaken  in  th# 
facts,  there  is  the  same  remedy  by  motion  for  a  new  trial. 
If  there  has  been  evidence  discovered  since  the  trial,  a  mo- 
tion for  a  new  trial  will  give  appropriate  relief.  But  all 
these  are  parts  of  the  same  proceeding,  relief  is  given  in 
the  same  suit,  and  the  party  is  not  vexed  by  another  suit 
for  the  same  matter,  bo  in  a  suit  in  chancery,  on  proper 
showing  a  rehearing  is»granted.  If  the  injury  complidned 
of  is  an  erroneous  decision,  an  appeal  to  a  higher  court 
gives  opportunity  to  correct  the  error.  And  if  new  evi- 
dence is  discovered  after  the  decree  has  become  final,  a  bill 
of  review  on  that  ground  may  be  filed  within  the  rules  pre- 
scribed by  law  on  that  subject.  Here,  again,  these  proceed- 
ings are  all  part  of  the  same  suit,  and  the  rule  framed  for 
the  repose  of  society  is  not  violated. 

But  there  is  an  admitted  exception  to  this  general  rule  in 


The  PAomo  Coabt  Law  JoiTBNiL.  878 

cases  wliere,  by  reason  of  something  done  by  the  success- 
fal  party  to  a  suit^  there  was  ivt  fact  no  adversary  trial  or 
decision  of  the  issue  in  the  case.  Where  the  unsuccessful 
party  has  been  prevented  from  exhibiting  fully  his  case,  by 
fraud  or  deception  practiced  on  him  by  his  opponent,  as  by 
keeping  him  away  from  court,  a  fals^  promise  of  a  compro- 
mise, or  where  the  defendant  never  had  knowledge  of  the 
suit,  being  kept  in  ignorance  by  the  acts  of  the  plaintifi*,  or 
where  an  attorney  fraudulently,  or  without  authority,  as- 
sumes to  represent  a  party,  and  connives  at  his  defeat,  or 
where  the  attorney  regularly  employed  corruptly  sells  out 
his  client's  interest  to  the  other  side— these  and  similar 
cases  which  show  that  there  has  never  been  a  real  contest 
in  the  trial  or  hearing  of  the  case,  are  reasons  for  which  a 
new  suit  may  be  sustained  to  set  aside  and  annul  the  former 
judgment  or  decree,  and  open  the  case  for  a  new  and  a  fair 
hearing.  (See  Wells  on  Kes  Adjudicata,  Sec.  im ;  Pierce 
vs.  Olnei/j  20  Conn.  644;  Weirick  vs.  De  Zorr/j  2  Gillman 
m.  B.  888;  Kent  vs.  Richards,  8  Maryland  Chy.  896;  Smith 
vs.  Lowry,  1  Johnson's  Chy.  821;  De  Lcuia  vs.  Meek,  2  Iowa, 
55.) 

In  all  these  cases,  and  many  others  which  have  been  ex- 
amined, relief  has  been  granted  on  the  ground  that,  by 
some  fraud  practiced  directly  upon  the  party  seeldng  relief 
against  the  judgment  or  decree,  that  party  has  been  pre- 
vented from  presenting  all  of  his  case  to  the  court. 

Od  the  other  hand,  the  doctrine  is  equally  well  settled 
that  the  court  will  not  set  aside  a  judgment  because  it  was 
founded  on  a  fraudulent  instrument^  or  pe^ured  evidence, 
or  for  any  matter  which  was  actually  presented  and  consid- 
ered in  Uie  judgment  assailed.  Mr.  Wells,  in  his  very  useftd 
work  on  Res  Adjudicata,  says  (section  499):  ^* Fraud  vitiates 
everything,  and  a  judgment  equally  with  a  contract ;  that 
is,  a  judgment  obtained  directly  by  fraud,  and  not  merely  a 
judgment  founded  on  a  fraudulent  instrument;  for  in  gen- 
eral the  court  will  not  go  again  into  the  merits  of  an  action 
for  the  purpose  of  detecting  and  annulling  ^he  fraud."  *  "^ 
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•*  Likewise  there  are  few  exeeptions  to  the  rale  that  equity 
will  not  go  behind  the  judgment  to  interpose  in  the  canse 
iteelf,  bat  only  when  there  waa  some  hindrance^  besides  the 
negligence  of  the  defendant,  in  presenting  the  defense  in 
the  legal  action.  There  is  an  old  case  in  South  Carolina  to 
the  effect  that  fraud  in  obtaining  a  bill  of  sale  would  justify 
equitable  interference  as  to  the  judgment  obtained  thereon. 
But  I  judge  it  stands  almost  or  quite  alone,  and  has  no 
weight  as  a  precedent.'*  The  case  he  refers  to  is  Orauford 
-vs.  Orauford  (4  Desausure  Eq.  R.  176).  See  also  Bigelow 
on  Fraud,  170-2. 

The  principle  and  the  distinction  here  taken  was  laid 
down  as  long  ago  as  the  year  1702  by  the  Lord  Keeper  in 
the  High  Court  of  Chancery,  in  the  case  of  Tovey  vs.  Young. 
(Precedents  in  Chancery,  193.) 

This  was  a  bill  in  chancery  brought  by  an  unsuccessful 
party  to  a  suit  at  law  for »  new  trial,  which  was  at  that 
time  a  very  common  mode  of  obtaining  a  new  trial.  One 
of  the  grounds  of  the  bill  was,  that  complainant  had  di^ 
covered  since  the  trial  was  had  that  the  principal  witness 
against  him  was  a  partner  in  interest  with  the  other  dde. 
-The  Lord  Keeper  said :  ^  New  matter  may  in  some  cases  be 
ground  for  relief,  but  it  must  not  be  what  was  tried  before; 
nor  when  it  consists  in  swearing  only  will  I  ever  grant  a 
new  trial,  unless  it  appears  by  deeds,  or  writing,  or  that  a 
witness,  on  whose  testimony  the  verdict  was  given,  was  con- 
victed of  perjury,  or  the  jury  attainted."  The  case  seems 
to  have  been  well  considered^  for  the  decree  was  a  confirm- 
ation of  .one  made  by  the  Master  of  the  Rolls. 

The  case  of  8mith  vs.  Lowry  (1  Johnson  Chy.  S21)  was 
also  a  bill  for  a  new  trial  on  the  ground  that  the  witness  on 
whose  testimony  the  amount  of  damages  was  fixed  was 
Biibomed  by  the  plaintiff,  and  that  complainant  had  learned 
since  the  trial  that  a  fictitious  sale  of  salt  had  been  made 

■ 

for  the  purpose  of  enabling  this  witness  to  testify  to  the 
market  price.  Chancellor  Kent  said  that  complainant  mnst 
"have  known,  or  he  was  bo^and  to  know,. that  the  price,  of 
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salt  at  the  place  of  delivery  would  be  a  matter  of  inquiry 
at  the  trial;  and  he  dismiased  the  bill  for  want  of  equity, 
dting  the  case  of  Tomy  vs.  Young  with  approval.  And  he 
cites  a  number  of  eases  to  show  that  chancery  will  not  in^ 
terfere,  though  new  evidence  has  been  discovered  since  the 
trial  which,  if  the  party  could  have  introduced  it,  would 
have  changed  the  result. 

In  Bateman  vs.  WiUoe  (1  Schoales  k  Lefroy)  Lord  lledes- 
dale  said  :  ''I  do  not  know  that  equity  ever  does  interfere 
to  grant  a  trial  of  a  matter  which  has  already  been  discussed, 
in  a  court  of  law,  a  matter  capable  of  being  discussed  there, 
and  over  which  the  court  of  law  had  full  jurisdiction." 
The  rale  must  apply  with  equal  force  to  a  bill  to  set  aside 
a  decree  in  equity  after  it  has  become  final,  where  the 
object  is  to  re^try  a  matter  which  was  in  issue  in  the  first 
case,  and  was  matter  of  actual  contest. 

The  same  doctrine  is  asserted  in  Dixon  vs.  Graham^  16 
Iowa  R.  310  ;  Cottle  vs.  Cokf  20  Iowa  R.  484 ;  Borland  vs. 
Thornton,  12  California  R.  440  ;  Riddle  vs.  Barker,  13  Cali- 
fornia R.  296 ;  Railroad  Co.  vs.  Neal,  1  Wood.  R.  363. 

But  perhaps  the  best  discussion  of  the  whole  subject  is 
to  be  found  in  2  Gray,  361,  by  Chief  Justice  Shaw,  in  the 
case  of  Greene  vs.  Greene.  That  was  a  bill  filed  by  a  woman 
against  her  husband  for  a  divorce.  The  husband  had  five 
years  before  obtained  a  decree  of  divorce  against  the  wife, 
and  in  her  bill  she  now  alleges  that  the  former  decree  was 
obtained  by  fraud  and  collusion  and  &lse  testimony  ;  and 
she*  prays  that  this  may  be  inquired  into,  and  that  decree  set 
aside.  The  court  was  of  opinion  that  this  allegation  meant 
that  the  husband  colluded  or  combined  with  other  persons 
than  complainant  to  obtain  false  testimony,  or  otherwise  to 
aid  him  in  fraudulently  obtaining  the  decree.  The  Chief 
Justice  says  that  the  court  thinks  the  point  settled  against 
the  complainant  by  authority,  not  specifically  in  regard  to 
divorce,  but  generallj^'  as  to  the  conclusiveness  of  judg- 
ments and  decrees  between  the  same  parties.  He  then 
examines  the  authorities,  English  and  American,  and  add^: 
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^^  The  maxim  that  fraud  vitiates  every  proceeding  must  be 
taken,  like  other  general  maxims,  to  apply  to  cases  where 
proof  of  fraud  is  admissible.  But  where  the  same  matter 
has  been  actually  tried,  or  so  in  issue  that  it  might  have 
been  tried,  it  is  not  again  admissible;  the  party  is  estopped  • 
to  set  up  such  fraud,  because  the  judgment  is  the  highest 
evidence,  and  can  not  be  contradicted/*  It  is  otherwise,  he 
says,  with  a  stranger  to  the  judgment.  This  is  said  in  a 
case  where  the  bill  was  brought  for  the  purpose  of  impeach- 
ing the  decree  directly,  and  not  where  it  was  offered  in 
evidence  collaterally.  We  think  these  decisions  establish 
the  doctrine  on  which  we  decide  the  present  case — namely, 
that  the  acts  for  which  a  court  of  equity  will  on  account  of 
fraud  set  aside  or  annul  a  judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of  competent  jurisdiction, 
have  relation  to  frauds,  intrinsic  or  collateral,  to  the  matter 
tried  by  the  first  court,  and  not  to  a  iraud  in  the  matter  on 
which  the  decree  was  rendered. 

That  the  mischief  of  re-trying  every  case  in  which  the 
judgment  or  decree  rendered  on  false  testimony  given  by 
perjured  witnesses,  or  on  contracts  or  documents  whose 
genuineness  or  validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent,  would  be 
greater,  by  reason  of  the  endless  nature  of  the  strife,  than 
any  compensation  arising  from  doing  justice  in  individual 
cases. 

The  case  before  us  comes  within  this  principle.  The  gen- 
uineness and  validity  of  the  concession  from  Micheltorena 
produced  by  complainant  was  the  single  question  pending 
before  the  Board  of  Commissioners  and  the  District  Court 
for  four  years.  It  was  the  thing,  and  the  only  thing,  that 
was  controverted  ;  and  it  was  essential  to  the  decree.  To 
overrule  the  demurrer  to  this  bill  would  be  to  re-try  twenty 
years  after  the  decision  of  these  tribunals  the  very  matter 
which  they  tried,  on  the  ground  of  firaud  in  the  document 
on  which  the  decree  was  made.  If  we  can  do  this  now, 
some  other  court  may  be  called  on  twenty  years  hence  to 
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re-try  the  same  matter  on  another  allegation  of  fraudulent 
combination  in  this  suit  to  defeat  the  ends  of  justice;  and 
so  the  number  of  suits  would  be  without  limits  and  the 
litigation  endless,  about  the  single  question  of  the  validity 
of  this  document. 

We  have  alluded  to  an  allegation  concerning  the  agent 
representing  the  United  States  before  the  Board  of  Com- 
missioners. 

The  substance  of  it  is  that  Howard,  one  of  the  present 
defendants,  then  the  law  agent  of  the  Government  before 
the  Board,  had  notice  derived  from  the  papers  in  some  other 
suit  of  the  fraudulent  character  of  the  Micheltorena  grant, 
and  that  he  failed  and  neglected  to  inform  the  Commis- 
sioners of  the  fact,  or  otherwise  to  defend  the  interest  of 
the  United  States  in  the  matter.  If  there  had  been  a 
further  allegation  that  Howard  was  then  interested  in  the 
Bichardson  claim,  or  that  Richardson  had  bribed  him,  or 
that  from  any  corrupt  motive  he  had  betrayed  the  interest 
of  the  Government,  the  case  would  have  come  within  the 
rule  which  authorizes  relief.  But  nothing  of  the  kind  is 
alleged,  and  the  statement  is  a  mere  charge  of  carelessness 
or  negligence  on  the  part  of  the  attorney  for  the  Govern- 
ment, which  would  not  have  supported  a  motion  for  a  new 
trial  in  a  case  at  law  at  the  same  term,  much  less  a  suit  in 
chancery  to  set  aside  a  decree  twenty  years  after  it  was 
rendered. 

Nor  is  there  any  such  clear  statement  of  the  notice  which 
Howard  had  as  is  necessary  to  establish  his  negligence. 

In  fact,  one  great  if  not  fatal  defect  in  the  bill  is  the  ab- 
sence of  any  declaration  of  the  means  by  which  the  fraud 
has  been  discovered  or  can  be  now  established. 

There  is  another  objection  to  the  bill,  which,  though  not 
going  to  the  merits,  is,  in  our  opinion,  equally  fetal  to  it  in 
its  present  shape. 

We  are  of  opinion  that,  unless  by  virtue  of  an  act  of 
Congress,  no  one  but  the  Attorney-General,  or  some  one 
authorized  to  use  his  name,  can  bring  a  suit  to  set  aside  a 
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patent  issued  by  the  United  States,  or  a  judgment  rendered 
in  its  courts  on  which  such  a  pa^tent  is  founded. 

That  is  the  case  before  U8,  and  we  see  nothing  in  the  bill 
to  indicate  to  the  court  that  it  ever  received  the  sanction  of 
the  Attorney-General,  or  was  brought  by  his  direction. 
The  allegation  in  the  opening  of  the  bill  already  cited  im- 
plies that  Mr.  Van  Dyke,  the  Distnct  Attorney, is  plaintiff; 
but  if,  construing  it  liberally,  we  hold  that  the  United  States 
is  plaintiff,  the  statement  is  clear  that  it  is  brought  by  the 
District  Attorney,  and  not  by  the  Attorney-General.  Leav* 
ing  out  of  consideration  all  mere  questions  of  form,  there 
arises  no  presumption  from  the  act  of  Congress  which  gives 
the  Department  of  Justice  a  general  supervision  over  the 
district  attorneys,  that  this  suit  was  brought  by  his  direction; 
for  the  district  attorneys  bring  innumerable  suits,  indict- 
ments, and  ^prosecutions  in  which  the  United  States  is 
plaintiff,  without  consulting  the  Attorney-General ;  and 
they  do  this  in  the  strict  line  of  their  duty.  In  the  class 
of  cases  to  which  this  belongs,  however,  the  practice  of  the 
English  courts,  and  of  the  American  courts  also,  has  been 
to  require  the  name  of  the  Attorney-General  as  indorsing 
the  suit  before  it  will  be  entertained.  The  reason  of  this 
is  obvious — namely,  that  in  so  important  a  matter  as  im- 
peaching  the  grants  of  the  Government  under  its  seal,  its 
highest  law  officer  should  be  consulted,  and  should  give  the 
support  of  his  name  and  authority  to  the  suiL  He  should 
also  have  control  of  it  in  every  stage,  so  that  if  at  any  time 
during  its  progress  he  should  become  convinced  that  the 
proceeding  is  not  well  founded,  or  is  oppressive,  he  may 
dismiss  the  bilL 

There  is  appended  to  this  record,  though  no  part  of  it,  a 
bond  to  the  United  States  to  save  it  harmless  of  costs  in  re- 
gard to  this  suit,  given  by  some  private  citizens.  If  it  is 
intended  by  this  to  show  that  the  Attorney-General  author- 
ized the  suit,  it  fails  to  prove  it,  though  the  bond  recites 
that  that  officer  had  directed  the  District  Attorney  to  bring 
the  suit. 
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It  is  not  iu  this  way  that  the  Attorney-Qeneral  should 
place  himself  on  the  record  as  responsible  for  such  a  bill. 

In  confirmation  of  this  view,  it  does  not  appear  that  that 
officer  or  his  successors  have  ever  given  the  slightest  atten- 
tion to  the  case.  In  the  argument  of  it  befbris  us,  no  officer 
of  the  Government  appeared  in  the  case.  It  would  be  a 
very  dangerous  doctrine — one  threatening  the  title  to  mil- 
lions of  acres  of  land  held  by  patent  from  the  Government 
— if  any  man  who  has  a  grudge  or  a  claim  against  his 
neighbor  can,  by  indemnifying  the  Government  for  costs, 
and  ftimishing  the  needed  stimulus  to  a  district  attorney, 
institute  a  suit  in  chancery  in  the  name  of  the  United 
States  to  declare  the  patent  void.  It  is  essential,  therefore, 
to  such  a  suit  that,  without  special  regard  to  form,  but  in 
some  way  which  the  court  can  recognize,  it  should  appear 
that  the  Attorney-General  has  brought  it  himself,  or  given 
such  order  for  its  institution,  as  will  make  him  officially 
responsible  for  it,  and  show  his  control  of  the  cause. 

It  is  unnecessary  at  this  day  to  say  that,  as  a  substantive 
matter  standing  alone,  the  Circuit  Court  has  no  jurisdiction 
to  interfere  with  or  relieve  against  a  survey  which,  by  the 
allegation  of  the  bill  itself,  is  pending  before  the  District 
Court. 

For  these  reasons  we  are  of  opinion  that  the  decree  of 
the  Circuit  Court  sustaining  a  demurrer  to  the  bill,  and 
dismissing  it  on  the  merits,  is  right;  and  it  is  accordingly 
affirmed. 
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EVIDENCE. 

Presumption  in  favor  of  tvriUen  instrument — Burden  of  proof 
is  with  one  attaching  such  instrument — Where  a  written  instru- 
ment is  sought  to  be  reformed  upon  the  ground  that  by  mis- 
take it  does  not  correctly  set  forth  the  intention  of  the  par- 
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ties;  or  where^the  declaration  of  the  mortgagor  at  the  time 
he  executed  the  mortgage,  was  that  the  equity  of  redemption 
should  pass  to  the  mortgagee;  or  where  it  is  insisted  that 
a  mortgagor,  by  a  subsequent  parol  agreement  surrendered 
his  rights,  in  each  case  the  burden  reats  upon  the  moving 
party  of  overcoming  the  strong  presumption  arising  from  the 
terms  of  a  written  instrument.  If  the  proofs  are  doubtful 
and  unsatisfactory,  if  there  is  a  failure  to  overcome  this  pre- 
sumption by  testimony  entirely  plain/  and  convincing  beyond 
reasonable  controversy,  the  writing  will  be  held  to  express 
correctly  the  intention  of  the  parties.  A  judgment  of  the 
court,  a  deliberate  deed  or  writing,  are  of  too  much  solemni- 
ty to  be  brushed  away  by  loose  and  inccmclusive  evidence* 
(1  Story's  Eq.  Jur.,  Sec.  152;  KentYB.  Ladty,  24  Wis.  654; 
Harrison  vs.  Jwieau  Bank^  17  Id.  340;  HaUer  vs.  Christoph, 
33  Id.  246;  McCleOan  vs.  Sanfard,  26,  607.)  Decree  of  Cir- 
cuit Court,  E.  D.  Wisconsin,  affirmed.  (Howland^  appdlarU, 
vs.  Blake.    Opinion  by  Hunt,  J.) 

MABTTDCB   LAW. 

Duiy  of  owner  of  vesad  chartering  her  for  freight. — ^Wlere 
the  owner  of  a  vessel  charters  her,  or  offers  her  for  freight, 
he  is  bound  to  see  that  she  is  seaworthy  and  suitable  for  the 
service  in  which  she  is  to  be  employed.  If  there  be  defects 
known,  or  not  known,  he  is  not  excused.  He  is  obliged  to 
keep  her  in  proper  repair,  unless  prevented  by  perils  of  the 
sea  or  unavoidable  accident.  Such  is  the  implied  contract 
where  the  contrary  does  not  appear.  {Putnam  vs.  Wood^  3 
Mass.  485;  3  Kent's  Com.  205,  marg.  paging.)  The  owner 
is  liable  for  the  breach  of  his  contract,  but  the  stipulation 
of  seaworthiness  is  not  so  far  a  condition  precedent  that  the 
hirer  is  not  liable  in  such  case  for  any  of  the  charter  money. 
If  he  uses  her  he  must  pay  for  the  use  to  the  extent  to  which 
it  goes.  (1  Parsons'  Admiralty,  265;  Abbott  on  Shipping, 
5th  Am.  Ed.  340.)  If  a  defect  without  any  apparent  cause 
be  developed,  it  is  to  be  presumed  it  existed  when  the  serv- 
ice began.  {Talooi  vs.  Im.  Co.j  2  Johns.  124.)  Decree  of 
Circuit  Court  of  Louisiana  affirmed.  ( Work,  (qfpeHant,  vs. 
Leathers.    Opinion  by  Swayne,  J.) 


mtu  €m$t  ^m  Mmtml. 


Vol.  2.  January  11,  1879.  No.  20, 


Current  Topics. 

The  interest  and  importance  of  the  case  of  Palmer  vs. 
Low  ei  aLy  appearing  in  this  number,  justifies  the  great 
space  we  have  given  to  it.  It  is  our  duty  to  give  to  the 
profession  all  the  decisions  that  affect  or  discuss  the  titles 
to  lands  in  our  State,  coming  from  such  a  source  as  the  Su- 
preme Court  of  the  United  States. 

We  have  often  urged  the  necessity  of  a  syllabus  of  the 
points  decided  in  every  case  where  there  is  ft  written  opin- 
ion by  the  Supreme  Court  of  our  State,  and  now  express 
our  pleasure  in  giving  a  copy  of  a  new  rule  (89)  just  adopt- 
ed by  the  court  in  respect  to  such  matters.  The  language 
of  the  rule  seems  to  convey  the  idea  that  it  applies  only 
where  one  of  the  Justices  delivers  a  written  opinion,  and 
does  not  extend  to  what  may  be  termed  the  "  court  opin- 
ions.*' Every  written  opinion  should  be  accompanied  with 
a  syllabus  of  the  points  decided.  The  following  is  the  rule 
referred  to : 

A  syllabus  of  the  points  decided  shall  be  stated  in  writ- 
ing by  the  Justice  delivering  a  written  opinion  in  any  case, 
and  a  general  concurrence  by  other  Justices  shall  be  deemed 
to  be  a  concurrence  only  in  the  points  stated  in  the  sylla- 
bus. 

Ordered:  That  the  foregoing  rule  (No.  89)  be,  and  the 
same  is,  hereby  adopted. 

Wallace,  C.  J.,   Ceockett,  J.,   Rhodes,  J.,  Nilbs,  J., 

McKlNSTRY,  J. 
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Supreme  Court  of  California. 

NOYEMBEB  TeBM,    1878. 


rNo.  6,291.] 

[Filed  November  27,  1878.] 
GOODHUE,  Bespondent,  vs.  EIOE,  Appellant. 

1.  Ap^BAii — Whek  Transcript  must  ooktain  Bill  op  Exoeptions. — ^The  adja- 

dication  of  a  defendant's  bankruptcy  b  not  an  issuable  fact  to  be  submitted  to 
a  jury  or  determined  by  the  findings.  So,  where  an  appeal  is  taken  by  a  de- 
fendant who  interposed  such  a  defense,  -it  must  be  presented  to  the  appellate 
court  by  a  bill  of  exceptions. 

2.  Sajcb. — An  application  for  stay  of  proceedings  when  defendant  has  been  adjudged 

a  bankrupt  Is  a  motion,  and  evidence  given  by  him  in  support  of  such  motion 
will  not  be  considered  on  appeal  unless  contained  in  a  bill  of  exceptions. 

Appeal  from  the  Fourteenth  Judicial  District,  county  of 
Placer. 

The  plaintiff  sued  the  defendant  on  a  promissory  note 
March  3,  1878.  The  defendant  answered  that  at  the  com- 
mencement of  the  action  he  was  and  still  is  a  bankrupt;  that 
on  the  4th  day  of  May,  1878,  he  filed  his  petition  in  the 
United  States  District  Court  alleging  his  bankruptcy,  and 
that  thereafter  he  was  adjudged  a  bankrupt.  He  charges, 
therefore,  that  the  State  District  Court  has  no  jurisdiction 
to  proceed  with  the  cause,  and  asks  that  the  cause  be  dis- 
missed. 

The  court  below  found  that  said  note  was  due  and  unpaid; 
that  said  petition  had  been  filed  and  the  defendant  adjudged 
a  bankrupt,  and  that  said  note  was  on  schedule  ''A"  of  said 
petition;  but  further  finds  that  no  order  staying  proceedings 
in  this  action  was  ever  made  or  claimed  to  exist  by  said  de- 
fendant. Judgment  was  given  for  plaintiff,  from  which  the 
defendant  appealed. 

The  transcript  on  appeal  contains  only  the  complaint,  an- 
swer, findings,  judgment,  notice  of  appeal,  and  clerk's  cer- 
tificate. 

Hale  &  Craig,  for  appellant. 

B.  F.  Myers  and  James  Moore,  for  respondent. 


J 
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Per  Curiam. 

The  point  urged  by  appellant  oould  only  have  been  prop- 
erly presented  to  this  court  by  a  bill  of  eocoepttona.  The  ad- 
judication of  defendant's  bankruptcy,  was  not  an  issuable 
fact  to  be  submitted  to  the  jury,  or  to  be  determined  by  the 
findings — ^a  jury  being  waived. 

The  application  of  a  defendant  for  a  stay  of  further  pro- 
ceedings in  the  action  on  the  ground  that  he  has  been  ad- 
judged a  bankrupt,  is  a  motion,  and  the  evidence  given  by 
him  in  the  District  Court  of  the  State  in  support  of  this  mo- 
tion, can  be  considered  here  only  when  contained  in  a  bill 
of  exceptions  duly  settled  and  certified  by  the  judge  of  the 
court  below.    Judgment  affirmed. 


Supreme  Court  of  the  United  Statesi 

October  Term,  1878. 


DANIEL  PALMES,  Plaintepp  in  Eerob, 

vs. 
JOSEPH  W.  LOW,  CHAELES  L.  KELLOGG.  S.  O. 
HOUGHTON,  GEORGE  B.  BBADFOED,  CYRUS 
PALMER,  0.  W.  KENSMAN,  W.  L.  PALMER,  J. 
W.  KNOX,  CHARLES  CLAYTON,  aud  S.  H.  HAR- 
MON. 

1.  The  entrj  in  original  "book  A  "  of  alcalde  grants  ia  admissible  as  primary  eri- 

dence  to  prove  sooh  a  grant. 

2.  In  the  absence  of  anything  to  the  contrary,  this  language  of  a  grant  by  an  alcalde, 

to- wit :  "  I,  the  undersigned  alcalde,  do  hereby  give,  grant,  and  conrey  unto  — — >, 
his  heirs  and  assigns  forsTer,  etc.,"  is  snfSeient  in  form  to  acoomplish  the  puc* 
poie  of  the  parties. 

3.  The  Mexican  law  did  not  prohibit  such  a  grant  to  an  infant,  and  until  avoided,  is 

valid. 
4«  The  Statute  of  Limitations,  under  the  Act  of  the  Ledslature  of  California  of  1863, 

commenced  to  run  as  to  such  lands  as  are  granted  by  Act  of  Congreat  of  July 

1, 1864,  from  the  date  of  that  Act  of  Congress. 
"S.  The  last  clause  in  the  proviso  of  the  Aet  of  1863,  in  which  five  years  is  given  to 

the  holder  of  a  title  derived  from  the  Spanish  or  Mexican  Government  "  to 
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make  bis  defense  to  an  action  founded  upon  the  title  thereto,**  does  not  prerent 
a  defendant  from  setting  np  such  title,  who  went  into  possession  before  five 
years  bad  elapsed  from  the  passage  of  said  aet^  ahhongb  more  than  five  jean 
bad  elapsed  from  the  confirmation  thereof  to  the  commencement  of  the  action. 
Query— Whmt  is  meant  by  said  provision  of  the  Act  of  1863  ?    [Editoh.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  ejectment,  commenced  April  30, 
1872,  by  Palmer,  the  plaintiff  in  error,  to  recover  possession 
of  a  portion  of  one  hundred  vara  lot  No.  39,  part  of  the  pu^ 
eblo  lands  of  San  Francisco,  lying  east  of  Larkin  Street^ 
and  northeast  of  Johnston  Street.  The  city  of  Saa 
Francisco  was  first  incorporated  by  the  State  of  Calif  ornia» 
April  15,  1850,  with  certain  defined  boundaries.  (Acts  of 
1850,  p.  223.)  The  city  was  the  successor  of  the  Mexican 
pueblo  of  Yerba  Buena,  or  San  Francisco.  The  original 
charter  was  repealed,  and  a  new  one  granted  April  15,  1851. 
(Acts  of  1851,  p.  357.)  The  premises  in  controversy  were 
within  the  boundaries  of  the  city,  as  defined  in  this  last  act 
of  incorporation,  and  constituted  part  of  the  lands  claimed 
from  the  United  States  by  the  city  on  account  of  its  succes- 
sion to  the  property  and  rights  of  the  Mexican  pueblo. 

On  the  20th  of  June,  1855,  the  City  Council  of  San  Fran- 
Cisco  passed  an  ordinance,  known  as  the  Yan  Ness  Ordi- 
nance, the  sections  of  which  material  to  the  present  contro- 
versy are  as  follows: 

"Sec.  2.  The  city  of  San  Francisco  hereby  relinquishes 
and  grants  all  the  right  and  claim  of  the  city  to  the  lands 
within  the  corporate  limits  to  the  parties  in  actual  possession 
thereof,  by  themselves  or  tenants,  on  or  before  the  first  day 
of  January,  A.  D.  one  thousand  eight  hundred  and  fifty-five, 
and  to  their  heirs  and  assigns  forever,  excepting  the  proper- 
ty known  as  the  slip  property,  and  bounded  on  the  north  by 
Clay  Street,  on  the  west  by  Davis  Street,  on  the  south  by 
Sacramento  Street,  and  on  the  east  by  the  water-line  front ; 
and  excepting,  also,  any  piece  or  parcel  of  land  situated 
south,  east,  or  north  of  the  water-lot  front  of  the  city  of  San 
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Francisco,  as  establislied  by  an  Act  of  the  Legislature  of 
March  twenty  -  sixth,  a.  d.  one  thousand  eight  hundred  and 
fifty-one:  ProvicZec?  such  possession  has  been  continued  up 
to  the  time  of  the  introduction  of  this  ordinance  in  the  com- 
mon council ;  or,  if  interrupted  by  an  intruder  or  trespasser, 
has  been  or  may  be  recovered  by  legal  process ;  and  it  is 
hereby  declared  to  be  the  true  intent  and  meaning  of  this  or- 
dinance that  when  any  of  the  said  lands  have  been  occupied 
and  possessed  under  and  by  virtue  of  a  lease  or  demise,  they 
shall  be  (Jeemed  to  have  been  in  the  possession  of  the  land- 
lord or  lessor  under  whom  they  were  so  occupied  or  pos- 
sessed. Provided,  That  all  persons  who  hold  title  to  lands 
within  said  limits  by  virtue  of  any  grant  made  by  any  ayun- 
tamiento,  town  council,  alcalde,  or  justice  of  the  peace  of  the 
former  pueblo  of  San  Francisco,  before  the  seventh  day  of 
July,  one  thousand  eight  hundred  and  forty-six,  or  grants  to 
lots  of  land  lying  east  of  Larkin  Street,  and  northeast  of 
Johnston  Street,  made  by  any  ayunlamiento,  town  council, 
or  alcalde  of  said  pueblo,  since  that  date  and  before  the  in- 
corporation of  the  city  of  San  Francisco  by  the  State  of  Cal- 
ifornia; and  which  grant,  or  the  material  portion  thereof^ 
was  registered,  or  recorded,  in  a  proper  book  of  record  de- 
posited in  the  office,  or  custody,  or  control  of  the  Becorder 
of  the  county  of  San  Francisco,  on  or  before  the  third  daj^ 
of  April,  A.  B.  one  thousand  eight  hundred  and  fifiy ;  or  by 
virtue  of  any  conveyance  duly  made  by  the  commissioners  of 
the  funded  debt  of  the  city  of  San  iSrancisco,  and  recorded 
on  or  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-five,  shall,  for  all  the  purposes  contempla- 
ted by  this  ordinance,  be  deemed  to  be  the  possessors  of  the 
land  so  granted,  although  the  said  lands  may  be  in  the  actu- 
al occupancy  of  persons  holding  the  same  adverse  to  the  said 
grantees. 

''Sec.  3.  The  patent  issued  or  any  grant  made  by  the 
United  States  to  the  city  shall  inure  to  the  several  use,  ben- 
efit, and  behoof  of  the  said  possessors,  their  heirs  and  as- 
signs, mentioned  in  the  preceding  section,  as  fully  and  ef- 
fectually, to  all  intents  and  purposes,  as  if  it  were  issued  or 
m4de  directly  to  them  individually  and  by  name. 
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''Sec.  10.  Application  shall  be  made  to  the  Legislature  to 
confirm  and  ratify  this  ordinance,  and  to  Congress  to  relin- 
qaish  all  the  right  and  title  of  the  United  States  to  the  said 
lands,  for  the  use  and  purposes  hereinbefore  specified. 

''Sec.  11.  Nothing  contained  in  this  ordinance  shall  be 
construed  to  prevent  the  cify  from  continuing  to  prosecute 
to  a  final  determination  her  claim  now  pending  before  the 
United  States  land  commission  for  pueblo  lands,  for  the  sev^ 
eral  use,  benefit,  and  behoof  of  the  said  possessors  mention- 
ed in  section  two,  as  to  the  lands  by  them  so  possessed,  and 
for  the  proper  use,  benefit,  and  behoof  of  the  corporation  as 
to  all  oUier  lands  not  hereinbefore  released  and  confirmed  to 
the  said  i>ossessors." 

On  the  11th  of  March,  1858,  the  Legislature  of  the  State 
of  California  passed  "An  act  concerning  the  cify  of  San 
Francisco,  and  to  ratify  and  confirm  certain  ordinances  of 
the  common  council  of  said  city/'  whereby  this  ordinance 
was  in  all  respects  ratified  and  confirmed.  Section  two  of 
that  act  is  as  follows: 

"Sec.  2.  That  the  grant  or  relinquishment  of  title  made 
by  the  said  city  in  favor  of  the  several  possessors  by  sections 
two  and  three  of  the  ordinance  first  above  recited  shall  take 
effect  as  fully  and  completely  for  the  purpose  of  transferring 
file  cify's  interest,  and  for  all  other  purposes  whatsoever,  as 
if  deeds  of  release  and  quit-claim  had  been  duly  executed  and 
delivered  to  and  in  favor  of  them  individualfy  and  by  name; 
and  no  further  conveyance  or  other  act  shall  be  necessary  to 
invest  the  said  possessors  with  all  the  interest,  title,  rights, 
benefits,  and  advantages  which  the  said  order  and  ordinances 
intend  to  purport  to  transfer  or  convey,  according  to  the 
true  intent  and  meaning  thereof:  Provided,  That  nothing  in 
this  act  shall  be  so  construed  as  to  release  the  cify  of  San 
Francisco,  or  city  and  county  of  San  Francisco,  from  the 
payment  of  any  claim  or  claims  due,  or  to  become  due,  this 
State  against  said  city,  or  city  and  county,  nor  to  efi^t  or 
release  to  said  cify  and  counfy  any  title  this  State  has,  or 
may  have,  to  any  lands  in  said  city  and  counfy  of  San  Fran- 
cisco.''   (Cal.  Acts  of  1858,  p.  52.) 
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Afterward,  on  the  Ist  of  Jaly,  1864,  Congress  passed  ^  'An 
act  to  expedite  the  settlement  of  the  title  to  lands  in  the 
State  of  California"  (13  Stat.  332),  section  6  of  which  is  as 
follows: 

'^Sec.  5.  And  be  it  farther  enacted,  that  all  the  right  and 
title  of  the  United  States  to  the  lands  within  the  corporate 
limits  of  the  city  of  San  Francisco,  as  defined  in  the  act  in- 
corporating said  city,  passed  by  the  Legislature  of  the  State 
of  California  on  Hie  fifteenth  of  April,  one  thousand  eight 
hundred  and  fifty-one,  are  hereby  relinquished  and  granted 
to  the  said  city  and  its  successors,  for  the  uses  and  purposes 
specified  in  the  ordinances  of  said  city,  ratified  by  an  act  of 
the  Legislature  of  the  said  State,  approved  on  the  eleventh 
of  March,  eighteen  hundred  and  fifty*eight,  entitled  'An  act 
concerning  the  city  of  San  Francisco,  and  to  ratify  and  con- 
firm certain  ordinances  of  the  common  council  of  said  city,* 
there  being  excepted  from  this  relinquishment  and  grant  all 
sites  or  other  parcels  of  lands  which  have  been  or  now  are 
occupied  by  the  United  States  for  military,  naval,  or  other 
public  uses,  or  such  other  sites  or  parcels  as  may  hereafter 
be  designated  by  the  President  of  the  United  States  within 
one  year  after  the  rendition  to  the  General  Land  Office  by 
the  Surveyor-General  of  an  approved  plat  of  the  exterior  lim- 
its of  San  Francisco,  as  recognized  in  this  section  in  connec; 
tion  with  the  lines  of  the  public  surveys:  And  provided^ 
That  the  relinquishment  and  grant  by  this  act  shall  in  no 
manner  interfere  with  or  prejudice  auy  b(ma  fide  claims  of 
others,  whether  asserted  adversely  under  rights  derived  from 
Spain,  Mexico,  or  the  laws  of  Hie  United  States,  nor  pre- 
clude a  judicial  examination  and  adjustment  thereof." 

Both  parties  claim  title  under  this  ordinance  and  this  leg- 
islation of  the  State  and  of  Congress.  A  jury  was  waived  on 
the  trial  below,  and  the  court  made  iftid  filed  its  findings  of 
facts,  from  which  it  appears — 

1.  That  the  grantors  of  the  plaintiff  entered  into  the  pos- 
session of  the  premises  in  controversy,  without  title,  about 
the  year  1851  or  1852,  and  they  and  the  plaintiff  continued 
in  the  exclusive  and  adverse  possession  thereof  down  to  the 
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8tli  ci  Majy  1867,  wben  the  grantor  of  the  defendant  B.  O. 
Houghton  was  phiced  in  possession  thereof  by  the  Sheriff  of 
the  city  and  oonnty  of  San  Francisco,  under  legal  process  is* 
sued  in  the  case  of  Donner  ys.  Palmer  ei  oL,^  to  which  suit 
neither  the  plaintiff  nor  any  of  his  grantors  deriving  title 
from  any  party  to  the  soit  after  the  commencement  thereof 
was  a  party. 

2.  On  the  19th  of  July,  1847,  George  Hyde  was  the  dnly 
qualified  and  acting  alcalde  of  the  poeblo  of  San  Francisco, 
and,  as  such  alcalde,  on  the  day  last  mentioned,  granted  the 
premises,  in  controversy  to  George  Donner,  by  a  grant  there- 
of dnly  made,  recorded  and  delivered  by  the  alcalde,  and  the 
material  portion  of  the  grant  was  registered  and  recorded  in 
a  proper  book  of  records,  deposited  in  the  office  and  in  the 
custody  and  control  of  the  Becorder  of  the  oonnfy  of  San 
Francisco,  before  the  third  day  of  April,  1850,  and  which 
book  remained  in  the  office  and  in  the  custody  and  control 
of  the  Becorder  until  and  on  the  third  day  of  April,  1850, 
and  has  continued  so  to  remain  from  that  date. 

3.  That  the  defendant,  S.  O.  Houghton,  has,  through 
mesne  conveyances,  acquired  all  the  right,  title,  and  interest 
of  Donner  in  the  premises,  and  that  the  defendants  other 
than  Houghton  were,  at  the  time  the  action  was  commenced, 
in  possession  as  tenants  under  him. 

4«  At  the  time  of  the  alleged  grant  to  him,  Donner  was  an 
infant  of  about  ten  years  of  age. 

To  prove  the  grant  to  Donner,  the  defendants  offered  in 
evidence  an  entry  on  ^^ book  A"  of  original  grants,  from  the 
custody  of  the  County  Becorder  of  the  city  and  couivty  of 
San  Francisco,  which  is  as  follows: 

*'LotNo.  39. 

*'  Whereas,  George  Donner  has  presented  a  petition  sddo- 
iting  for  a  grant  of  a  titie  to  a  lot  of  ground  as  therein  de- 
scribed, therefore  I,  the  undersigned  alcalde,  do  hereby  give, 
grant,  and  convey  nnto  the  said  George  Donner,  his  heirs 
and  assigns  forever,  lot  number  thirty-^nine  (39),  one  hun- 
dred varas  square,  in  the  vicinity  of  the  town  of  San. Fran- 
cisco, subject  to  all  the  rules  and  r^pilations  govaming  such 
cases. 
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''In  testimony  whereof ,  I  have  hereunto  set  my  hand  as 
alcalde,  this  nineteenth  day  of  July,  A.  D.  1817. 

''OsoBQS  Htdb,  Id  Alcaide.'* 

In  connection  with  this  offer,  it  was  satisfactorily  shown 
that ''  book  A  **  was  part  of  the  archives  of  the  office  of  the 
city  and  county  of  San  Francisco,  and  it  was  admitted  that 
the  book  was  the  original  ''  book  A  *'  of  alcalde  grants,  in  the 
custody  of  the  City  and  Ooimty  Recorder,  and  known  in  the 
office  as  one  of  the  books  turned  over  to  the  Oouniy  Becord- 
er's  office,  in  pursuance  of  the  directions  of  the  statutes  of 
California,  as  one  6f  the  books  of  the  former  alcalde's  office. 
It  was  satisfactorily  proved  that  the  signature  of  George 
Hyde  to  the  alcalde  entry  of  grant,  or  memorandum  of  grant, 
is  in  his  handwriting  and  his  genuine  signature,  and  that  at 
the  date  of  the  entry  he  was  acting  alcalde  of  San  Francisco. 

To  the  introduction  of  this  entry  in  ''book  A"  plaintiff's 
counsel  objected,  "on  the  ground  that  it  was  incompetent, 
irrelevant,  and  immaterial.  Also  on  the  ground  that  it  is 
not  primary  evidence,  or  the  best  evidence,  of  a  grant  hav- 
ing been  made  to  George  Donner.  It  is  but  secondary  evi- 
d,ence;  that  there  has  been  no  evidence  to  lay  the  foundation 
for  the  introduction  of  this  secondary  evidence;  that  there 
has  been  no  proof  of  the  loss  or  destruction  of  the  original 
instrument  of  which  the  said  entry  is  a  mere  memorandum; 
that  the  entry  in  '  book  A  *  of  original  grants  is  a  mere  mem- 
orandum made  by  the  alcalde;  that  the  grant  should  have 
been  made  and  signed  by  both  parties,  the  grantor  and 
grantee,  and  should  have  been  attested  by  parties  as  wit- 
nesses of  the  fact;  that  the  whole  proceeding  should  have 
been  set  out  on  that  bopk;  that  if  it  be  a  mer6  memorandum 
book,  it  was  indicative  merely  that  there  was  some  other  in- 
strument which  had  to  be  executed  and  delivered,  f^d  which 
is  primary  evidence  in  the  case,** 

These  objections  were  overruled  by  the  court,  and  excep- 
tion taken  by  counsel  for  plaintiff  then  and  there. 

Section  6  of  an  Act  of  the  Legislatur,e  of  California,  "  de- 
fining the  time  for  commencing  civil  actions,**  passed  April 
5KJ,  1860,  is  as  follows: 
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"  See.  6.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained unless  it  appear  that  the  plaintiff,  his  ancestor,  pre- 
decessor, or  grantor,  was  seized  or  possessed  of  the  premises 
in  question,  within  five  years  before  the  commencement  of 
such  action."    (Acts  of  1850,  344,  Sec.  6.) 

On  the  11th  of  April,  1855,  this  section  was  amended  by 
adding  the  following  proviso:  ''  Provided,  however,  that  an 
action  may  be  maintained  by  a  party  claiming  such  real  es- 
tate, or  the  possession  thereof,  under  title  derived  from  the 
-Spanish  or  Mexican  governments,  or  the  authorities  thereof, 
if  such  action  be  commenced  within  five  years  from  the  time 
of  the  final  confirmation  of  such  title  by  the  Government  of 
the  United  States,  or  its  legally  constituted  authorities." 
(Acts  1855,  109,  Sec.  1.) 

On  the  18th  of  April,  1863,  this  proviso  was  repealed,  and 
the  following  enacted  as  a  substitute: 

"Sec.  6.  *  *  *  and  provided  further,  that  any  per- 
son claiming  real  property,  or  the  possession  thereof,  or  any 
right  or  interest  therein,  under  title  derived  from  the  Span- 
ish or  Mexican  governments,  or  the  authorities  thereof, 
which  shall  not  have  been  confirmed  by  the  Government  of 
the  United  States,  or  its  legally  constituted  authorities,  more 
than  five  years  before  the  passage  of  this  act,  may  have  five 
years  after  the  passage  of  this  act  in  which  to  commence  his 
action  for  the  recovery  of  such  real  property,  'or  the  posses- 
sion thereof,  or  any  right  or  interest  therein,  or  for  rents  or 
profits  out  of  the  same,  or  to  make  his  defense  to  an  action 
founded  upon  the  title  thereto.      «    «    « 

*'  Sec.  7.  Final  confirmation,  within  the  meaning  of  this 
act,  shall  be  deemed  to  be  the  patent  issued  by  the  Govern- 
ment of  the  United  States,  or  the  final  determination  of  the 
official  survey  under  the  provisions  of  the  act  of  Congress, 
entitled  an  act  to  amend  an  act  entitled  Aa  act  to  define,  etc., 
approved  June  14,  1860."    (Oal.  Acts  1863,  327.) 

Upon  this  state  of  facts,  the  court  below  found  as  con- 
clusions of  law: 

*^I.    That  defendant,  S.  O.'  Houghton,  by  yirtue  of  said* 
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grant  to  said  Donner,  the  said  ordinance  of  the  city  of  San 
Francisco,  and  the  said  acts  of  the  Legislature  of  California 
and  of  Congress,  and  the  said  mesne  conveyances  from  said 
Donner  to  him,  is  the  owner  of,  and  has  the  legal  title  to, 
siaid  demanded  premises,  and  that  the  defendants  are  law- 
fully and  rightfully  in  the  possession  thereof. 
.  ''IE.  That  the  Statutes  of  Limitations  have  not  run  in 
f^Tor  of  plaintiff,  by  reason  of  his  own  and  his  grantor's  pos- 
session, from  1851  or  1852  to  May  8,  1867,  and  that  such 
possession  gives  him  no  title  as  against  defendants." 

Judgment  having  been  rendered  in  favor  of  the  defendants 
in  accordance  with  this  finding,  the  plaintiff  below  sued  out 
this  writ  of  error  and  assigns,  in  substance,  for  error,  the 
ruling  of  the  court  admitting  ^^  book  A  *'  as  primary  evidence 
to  prove  the  grant  to  Donner,  and  the  judgment  for  the  de- 
fendants upon  the  facts  as  found. 

The  questions  presented  for  decision  may  be  stated  as  fol- 
lows: 

1.  Was  the  entry  in  original  ''book  A'*  of  alcalde  grants 
admissible  as  primary  evidence  to  prove  a  grant  to  Donner? 

2.  Did  the  record  show  a  grant  sufficient  in  form  ? 

3.  Was  the  grant  void  because  made  to  an  infant.    And — 

4.  Was  the  action  barred  by  the  Statutes  of  Limitations  ? 
These  questions  will  be  considered  in  their  order. 

1.  As  to  the  admissibility  of  the  evidence. 
-  The  point  of  the  inquiry  is,  whether  the  record  of  alcalde 
grants  of  the  pueblo  lands  of  San  Francisco,  kept  by  the  al- 
calde in  accordance  with  the  requirements  of  Mexican  laws 
before  the  incorporation  of  the  city  of  San  Francisco  by  the 
State  of  California,  in  the  custody  of  the  City  and  County 
Becorder,  and  known  as  one  of  the  books  of  the  former  al- 
calde's office,  turned  over  to  the  County  Becorder's  office, 
pursuant  to  the  statutes  of  California,  can  be  used  as  pri- 
mary evidence  of  the  recorded  grants,  or  only  as  secondary 
evidence,  after  sufficiently  accounting  for  the  absence  of  the 
original  certificate  of  grant  issued  to  the  grantee. 

The  rank  in  the  scale  of  evidence  which  the  Mexican  ar^ 
chives  occupy  has  been  oftentimes  the  subject  of  considera- 
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tion  in  the  courts  of  OaUfomia.  As  early  as  1859,  in  the 
case  of  Gregory  vs..  UcPhenon  (13  Cal.  662),  the  question 
arose  in  reference  to  the  admissibilitj  of  an  expedknte  filed 
in  the  archives  of  the  Mexican  Government,  to  prove  a  grant 
under  the  colonization  laws,  a  copy  of  which  grant,  signed 
by  the  Governor  and  countersigned  by  the  Secretary  of 
State,  was  annexed  to»  and  formed  a  part  of » the  expedienie. 
The  expedienie  iteelf  consisted  of  the  petition,  plat,  reference^ 
report,  act  of  concession,  approval,  grant,  etc.  It  was  re* 
jected  in  the  court  below,  on  the  ground  that  it  was  second* 
ary  evidence  only,  and  the  absence  of  the  copy  of  the  grant 
which  had  been  issued  and  delivered  to  the  grantee  had  not 
been  satisfactorily  accounted  for;  but  the  Supreme  Court 
said  (p.  572) :  '*  We  are  at  a  loss  to  know  upon  what  grounds 
such  a  document  can  be  denied  the  weight  of  original  evi« 
dence.  It  was  made,  and  signed,  and  authenticated  as  a 
record  by  public  officers  in  the  discharge  of  public  duties. 
The  papers  were  retained  in  the  custody  of  the  appropriate 
public  officers  for  the  purposes  of  proofs  and  the  highest 
and  most  authentic  proof,  of  their  own  action.  The  docu- 
ments receive  the  stamp,  and  the  most  satisfaotoiy  stamp,  of 
official  authenticity.  The  signatures  are  made  on  this  as  on 
the  papers  sent  out  by  the  department.  We  can  not  see  why 
such  papers  should  be  called  copies,  or  why,  in  the  scale  of 
proofs,  they  should  stand  in  any  subordinate  relation  to  the 
paper  handed  to  the  grantee.  If  not  counterparts,  or  dupli- 
cates, it  would  seem  that  the  original  paper  is  the  record  re- 
tained by  the  department  as  part  of  its  public  records.  *  * 
We  can  not  presume  that  any  governmental  system  of  grant- 
ing land  could  be  so  loose  as  that  no  records  were  preserved 
by  the  granting  pow^r.  And  it  follows,  we  apprehend,  as  a 
universal  rule,  that  wherever  the  acts  of  public  offioers  are 
authenticated  by  their  records,  these  records  are  evidence, 
in  all  courts  of  justice,  of  those  acts.  If,  by  law,  or  usage* 
having  the  force  of  law,  a  California  grant  was  matter  of  rec- 
ord, then  it  would  seem  to  follow  that  the  record  is  proof  of 
the  grant,  especially  where,  as  in  this  case,  the  record  is 
itself  an  exemplification  of  the  grant,  and  contemporaneously 
signed  by  the  same  officers  issuing  the  grant. 
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Following  this,  in  1864,  was  the  case  of  Downer  vs.  Smith 
(24  Gal.  114),  where  the  question  arose  upon  the  admissibil* 
ity  of  an  entry  of  a  grant  of  land  in  the  pueblo  of  San  Jose, 
made  in  the  book  of  alcalde  grants,  and  although  it  was  held 
tixat  a  statute  of  the  State,  applicable  to  the  county  in  which 
the  lands  were  located,  made  the  entry  admissible,  it  was 
said  (p.  122) :  '*  We  think  the  court  was  warranted  in  finding 
that  the  book  was  one  of  original  entries,  and  therefore  en* 
titled  to  be  admitted  as  evidence  upon  that  ground/*  In 
Bice  Ts.  (Jwnnmgham  (29  Oal.  492),  decided  in  1866,  it  best 
suited  the  purposes  <^  one  of  the  parties  to  use  the  same 
"book  A»whichb  DOW  mider  ooBi^eratioii,  as  secondar; 
eyidence  to  prove  an  alleged  lost  grant,  and  thus  avoid  the 
effect  of  an  apparent  cancellation  of  the  grant  which  ap- 
peared upon  the  face  of  the  record;  but  the  court  said  (p. 
497) :  ''The  argument  of  counsel  for  the  appellant,  in  sup- 
port of  their  exception,  is  grounded  upon  a  false  assump- 
tion. They  lower  '  book  A '  to  the  level  of  a  chance  copy 
book,  and  strip  it  of  all  its  character  and  dignity  as  a  public 
record  of  the  transactions  of  a  govemment  *  official,  vested 
with  the  exercise  of  most  important  functions,  and  then  seek 
to  use  it  on  a  question  not  then  before  the  court." 

But  in  Donner  vs.  Pidmer  (31  Cal.  600),  decided  in  1867, 
the  precise  question  we  are  now  considering  was  presented 
in  reference  to  the  identical  grant  under  which  the  defend- 
ants in  error  claim;  and  it  was  held,  after  full  argument,  and 
with  due  regard  to  both  the  written  and  unwritten  law  of 
Mexico,  including  the  *'plan  of  Pitic»"  so  often  alluded  to 
in  the  argument  here,  that  the  entry  was  to  be  received  aa 
primary  evidence.  In  the  opinion,  after  copying  the  seven-* 
teenth  section  of  the  '*  plan  of  Pitic,*'  the  court  proceeds  as 
follows  (p.  508):  ''In  view  of  this  language,  there  can  be 
np  doubt  as  to  the  mode  in  which  grants  of  town  lots  were 
to  be  made.  The  entire  proceedings  were  to  be  first  entered 
Ia  the  official  book  required  to  be  kept  for  that  purpose, 
signed  and  attested  in  due  form  by  the  proper  officer.  A 
copy,  or  summary  statement,  of  the  proceedings  as  contained 
in  the  official  book,  also  duly  signed  and  attested  by  the 
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proper  officer,  was  then  to  be  giyen  to  the  grantee  as  evi* 
dence  of  his  title,  and  in  the  erent  of  its  loss,  the  officer  in 
whose  official  custody  the  book  might  be  at  the  time,  was  aa- 
thorized  and  required  to  gire  him  *  another  like  copy '  of  the 
original  proceedings.  The  record  so  kept  became  an  official 
and  public  record  of  the  transactions  of  the  alcaldes  in  the 
matter  of  granting  town  lots;  and,  as  such,  primary  evidence 
of  the  acts  they  recited  under  any  system  of  laws  with  which 
we  are  acquainted.  Entries  in  such  a  book,  if  made  in  con- 
formity  with  the  regulations  of  the  14th  of  November,  1789, 
became,  under  the  Mexican  law,  what  is  denominated  an  au- 
thentic instrument — that  is  to  say,  an  instrument  which 
proves  itself,  and,  under  the  common  law,  an  official  record. 
Under  both  systems  such  entries  have  always  been  esteemed 
the  highest  and  most  satisfactory  evidence  of  the  facts  which 
they  recite,  because  they  are  made  by  the  direction  of  the 
law,  and  are  of  public  concern,  and  because  they  are  made 
under  the  sanction  of  an  oath,  or  at  least  of  official  duty, 
and  made  at  or  about  the  time  the  acts  which  they  recite 
transpired.  They  are  retained  in  the  custody  of  the  func- 
tionary or  department  by  which  they  are  required  to  be  kept, 
and  are  so  retained  for  the  express  purpose  of  making  them 
pemanent  and  primary  evidence  of  the  transactions  of  the 
Government.     (1  Greenl.  on  Ev.,  Sec.  488,  et  aequena.)^ 

The  result  thus  reached  has  never  been  disturbed,  and  it 
is  clear  that  a  rule  of  property  has  been  established  by  the 
courts  of  the  State,  binding  as  well  upon  the  courts  of  the 
United  States  as  upon  those  of  the  State.  While  the  pre- 
cise question  presented  to  us  was  only  decided  in  Donner  vs. 
Palmer,  all  the  other  cases  point  directly  to  the  conclusion 
there  reached,  and  it  needed  only  the  occasion  to  make  the 
formal  declaration.  Certainly,  if  the  Mexican  archives  pos- 
sess the  character  which  the  courts  have  given  them,  there 
can  be  no  doubt  of  the  rank  they  take  as  evidence,  under 
our  system  of  jurisprudence.  (Hedrick  vs.  Bugkes,  15.  Wall. 
130.)    We  see  no  error  in  the  admission  of  the  testimony. 

2.  As  to  the  form  of  the  grant. 

There  can  arise  here  no  question  as  to  the  payment  of  mu- 
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nicipal  fees  or  the  delivery  of  the  grant,  for  the  bill  of  excep- 
tions shows  that  the  court  below  found  as  facts  upon  the 
evidence  contained  in  the  record  of  the  grant  and  other  evU 
dence  submUted^  that  the  municipal  fees  were  paid,  and  that 
the  grant  was  actually  delivered.  Neither  does  any  question 
arise  as  to  the  power  of  an  American  alcalde  to  make  the 
grant,  for  the  ordinance  under  which  both  parties  claim,  in 
terms,  confers  the  title  upon  grantees  holding  by  such  grants. 

The  only  question  then  is  as  to  the  form  of  tiie  instrument 
appearing  in  the  record.  It  is  certain  that  it  does  not  meet 
all  the  requirements  contained  in  the  ''plan  of  Pitic;*'  but 
the  counsel  for  the  plaintiff  in  error,  in  their  argument  here, 
say  it  is  "beyond  the  reach  of  contradiction,  and  matter  of  his* 
tory,  that  the  'plan  of  Pitic'  was  not  pursued  by  Mexican 
alcaldes  in  San  Francisco.  Grants  were  made  in  a  very  dif- 
ferent  manner  and  quite  repugnant  to  its  requirements.  A 
long-established  custom  pursued  by  these  alcaldes,  under 
Mexican  rule,  modified  and  superseded  the 'plan  of  Pitic."* 

What  these  modifications  were  we  have  not  been  inform- 
ed. No  authorities  are  cited  upon  the  subject  except  those 
which  go  to  show  that  after  the  conquest  the  American  alcaldes 
usually  followed  the  American  system  of  conveyancing  and 
registration.  (Donner  vs.  Palmer,  auprdj  Montgomery  vs. 
Bevan8, 1  Sawyer,  662.)  We  are  then  left  to  inquire  whether 
the  language  of  the  grant  is  sufficient  to  pass  the  title,  if 
there  was  no  statute  or  custom  prescribing  the  form  in  which 
such  conveyances  should  be  made.  The  government  of  the 
United  States  had  not  undertaken  to  regulate  this  subject, 
and  the  Mexican  law,  whatever  it  may  have  been,  whether 
enacted  by  statute  or  established  by  custom,  was  in  force; 
for  the  rule  is  well  settled  that  the  laws  of  a  conquered  terri- 
tory, which  regulate  private  rights,  continue  in  force  after 
the  conquest  until  they  are  changed  by  the  act  of  the  con- 
queror. (American  Insurance  Company  vs.  Canier,  1  Pet. 
642.) 

The  language  of  this  grant  is:  "I,  the  undersigned  alcalde, 
do  hereby  give,  grant,  and  convey  unto  George  Donner,  his 
heirs  and  assigns  forever/'  etc.    These  are  the  operative 
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words  of  a  present  grant  in  fee  simple,  and,  being  found  in  an 
official  public  record,  will  be  presamed,  in  the  absence  of  any- 
thing to  the  contrary,  to  be  sufficient  to  accomplish  the  pnr* 
pose  the  parties  had  in  view.  While  the  alcalde  was  not  the 
sovereign,  he  was  the  officer  designated  by  law  to  make  dis- 
tribution of  this  kind  of  property  among  those  to  whom,  un- 
der the  Mexican  law,  it  belonged;  and  the  official  record  of 
his  official  acts,  which  the  law  requires  him  to  keep,  carries 
with  it  the  presumption  that  his  acts  were  in  form  such  as 
were  neoessaiy  to  give  full  effect  to  what  he  was  attempting 
to  do. 

This  same  question  was  presented  to  the  Supreme  Oonrt 
of  Oalifomia  in  Donner  vs.  Podmer,  supra,  and  the  same  con- 
cltision  reached.  As  the  point  decided  is  one  which  relates 
to  the  effect  to  be  given  the  statute  of  the  State  accepting  and 
confirming  the  Tan  Ness  Ordinance,  if  not  in  fact  the  con- 
struction of  a  State  statute  absolutely  binding  upon  us,  it 
ought  not  to  be  disregarded  except  for  imperative  reasons. 

3.  As  to  the  infancy  of  Donner. 

We  are  not  advised  that  the  Mexican  law  prohibited  such 
a  grant  to  an  infant.  The  distribution  was  to  be  made  to 
'^settlers,*'  and  was  evidently  left  lai^ely  to  the  ''wise  judg- 
ment*' of  the  ''commissioner  in  charge."  If  he  erred  in  his 
judgment  it  might  be  cause  for  setting  aside  the  grant  in  some 
appropriate  direct  proceeding  for  that  purpose,  but  so  long 
as  the  grant  remained  uncanceled  and  duly  recorded,  it  would 
certainly  be  a  grant  within  the  letter  of  the  Van  Ness  Ordi- 
nance, and  it  was  so  decided  by  the  Supreme  Court  of  Oali- 
fomia in  Donner  vs.  Palmer,  supra.  While  infants  can  not 
make  grants  they  may  accept  them.  A  grant  to  an  infant  is 
voidable,  not  void.  The  grant  in  this  case  has  never  been 
avoided,  but  on  the  contrary,  affirmed,  and  that,  too,  long 
before  the  Van  Ness  Ordinance  was  confirmed  by  Congress. 
The  title  of  Donner,  therefore,  from  whom  these  defendants 
claim,  was  superior  to  that  of  the  plaintiff  under  the  ordi- 
nance. 

4.  As  to  the  Statute  of  Limitations. 

The  nature  of  the  title  of  San  Francisco  to  her  pueblo 
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lands  has  often  been  the  subject  of  consideration  in  this 
ooort,  and  was  carefally  stated  by  Mr.  Justice  Field  in  Toum^ 
Bend  vs.  Qreely  (5  Wall.  336),  and  Oriaar  vs.  McDowell  (6 
Wall.  369).  At  the  time  of  the  conquest,  the  pueblo,  of 
which  the  city  of  San  Francisco  became  the  successor,  did 
not  have  an  indefeasible  estate  in  the  unconveyed  portion  of 
these  lands,  but  only  a  limited  right  of  disposition  and  use, 
subject  in  all  particulars  to  the  control  of  tiie  government  of 
the  country.  ''It  was  a  right  which  the  government  might 
refuse  to  recognize  at  all,  or  might  recognize  in  a  qualified 
form.**  (6  Wall.  373.)  Upon  the  conquest  the  United  States 
succeeded  to  the  rights  and  authority  of  the  Mexican  gov- 
ernment, subject  only  to  their  obligations  under  the  treaty  of 
Guadalupe  Hidalgo.  As  before  that  time  the  fee  had  not 
passed  out  of  the  govemment'of  Mexico,  it  was  transferred 
to  the  United  States  by  the  conquest  and  the  treaty  which 
followed.  Before,  therefore,  the  estate  of  the  pueblo  could 
become  absolute  aud  indefeasible,  some  action  was  required 
on  the  part  of  the  United  States.  It  is  conceded  that  this 
action  was  not  taken  until  the  Act  of  July  1,  1864.  Down  to 
that  time  the  city  held  under  its  original  imperfect  Mexican 
title  only.  Afterward  it  was  possessed  of  the  fee  ''for  the 
uses  and  purposes  specified"  in  the  Van  Ness  Ordinance. 

In  Henshaw  vs.  BisseU  (18  Wall.  270),  we  held  in  effect  that 
the  State  Statutes  of  Limitations  did  not  begin  to  run  against 
the  title  thus  perfected  until  July  1,  1864;  and  this  decision 
was  followed  by  the  Supreme  Court  of  California  in  Gardiner 
Ts.  MUlier  (47  Cal.  576).  After  the  Act  of  Congress  no  survey 
or  patent  was  necessary  for  the  consummation  of  the  title. 
(Byan  vs.  Carter,  93  U.  8.  78;  Whitney  vs.  Morrow,  95  U- 
S.  551.)  But  independent  of  this,  and  looking  only  to  the 
statutes  of  the  State,  it  is  clear  that  after  1855  until  the  Act 
of  1863,  there  was  no  Statute  of  Limitations  in  California  af- 
fecting titles  derived  from  the  Spanish  or  Mexican  govern- 
ments before  the  final  consummation  of  such  titles  by  the  gov- 
ernment of  the  United  States.  The  Act  of  1863  gave  a  right 
of  action  upon  such  titles  for  five  years  after  the  date  of  its 
passage,  and  within  the  five  years,  to-wit :  May  8, 1867,  Don- 
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ner,  under  whom  the  defendants  claim,  was  pat  in  actual 
possession  of  the  premises,  and  he  and  they  have  continued 
in  possession  claiming  title  ever  since.  The  statute  runs  only 
so  long  as  the  adverse  possession  continues.  When  the  pos- 
session is  ended  the  operation  of  the  statute  ceases,  except 
in  respect  to  titles  previously  acquired  under  it,  for  in  GaU- 
fomia  it  is  held  tliat  adverse  possession  for  the  requisite 
length  of  time  transfers  a  title  to  the  possessori  which  may  be 
asserted  affirmatively  against  an  otherwise  valid  record  title. 
(Arringion  vs.  lAscom,  34  Gal.  366.) 

It  follows,  then,  that  Palmer  acquired  no  title  by  his  pos- 
session from  1851  to  1867,  as  against  the  Donner  title,  if 
that  title  was  derived  ''from  the  Spanish  or  Mexican  Gk>v- 
emment,  or  the  authorities  thereof;'*  and  it  seems  to  us  clear 
that  it  was.  It  was  so  expressly  decided  by  Mr.  Justice 
Field  in  Montgomery  vs.  Bevans  (1  Sawyer,  673-676);  and 
the  cases  of  Ibwnaend  vs.  Oreely,  supra^  Oriaar  vs.  McDowell^ 
supra,  and  Merryman  vs.  Bourne  (9  Wall.  692)  in  this  court, 
evidently  proceeded  upon  that  assumption.  Donner  claimed 
under  the  city  of  San  Francisco,  and  the  city  under  its  equi- 
table titie  derived  from  the  Mexican  Government,  finally 
ratified  and  confirmed  by  the  United  States.  Whatever 
rights  the  city  had  under  the  Mexican  title  it  held  for  the 
use  and  benefit  of  the  inhabitants,  and  the  United  States,  by 
the  Act  of  1864,  relinquished  and  granted  all  their  right  and 
title  for  the  same  uses  and  purposes.  Glearly,  therefore,  the 
Act  of  Congress  could  not  have  been  intended  for  the  grant 
of  a  new  right,  but  simply  for  the  confirmation  of  the  old 
one.  The  title  of  the  city  is  the  old  imperfect  titie  from 
Mexico,  confirmed  by  the  authoritative  recognition  of  Con- 
gress. Previous  to  the  passage  of  this  act,  the  city  had 
prosecuted  its  claim  against  the  United  States  under  {he  Act 
of  March  3,  1851,  to  ascertain  and  settle  private  land  claims 
in  California,  and  that  action  was  still  pending  when  thig 
confirmatory  statute  was  passed.  The  original  claim  being 
for  a  larger  quantity  of  land  than  wa3  embraced  in  this  re^ 
linquisbment,  the.  suit  went  on  in  the  courts  until  March  8, 
1866,  when  the  United  States,  by  another*  statute  *'to  quiet 
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the  title  to  certain  lands  within  the  corporate  limits  of  the 
city  of  San  Francisco"  (14  Stat.  4),  in  terms  confirmed  the 
claim  of  the  city  to  all  the  lands  embraced  in  a  decree  of  the 
Circuit  Court  then  pending  in  this  court  on  appeal.  It  is 
clear,  therefore,  that  the  case  is  within  that  part  of  the  stat- 
ute which  relates  to  titles  derived  from  the  Mexican  Govern- 
ment. 

One  other  question,  arising  under  the  Statute  of  Limita- 
tions, remains  to  be  considered,  and  ithis  grows  out  of  the 
last  clause  of  the  proviso  of  the  Act  of  1863,  in  which  five 
years  is  given  to  the  holder  of  a  title  derived  from  the  Span- 
ish or  Mexican  governments  ''to  make  his  defense  to  an  ac- 
tion founded  upon  the  title  thereto."  If  we  understand  cor- 
rectly the  position  taken  by  counsel,  it  is  that  the  holder  of 
a  title  under  a  Mexican  grant  will  not  be  permitted  to  set  up 
his  grant  as  a  defense  to  an  action  brought  against  him  for 
the  recovery  of  the  property  granted,  unless  he  makes  his 
defense  within  five  years  after  the  date  of  confirmation, 
whether  the  suit  in  which  the  defense  is  to  be  made  was 
commenced  within  that  time  of  not.  The  courts  of  Califor- 
nia have  had  no  little  difficulty  in  giving  a  construction  to 
this  and  other  kindred  portions  of  this  statute,  but  whatever 
else  it  may  mean,  we  think  it  clear  that  it  can  not  be  what 
the  plaintiff  claims.  The  facts  in  this  case  present,  in  the 
strongest  light,  the  utter  absurdity  of  such  an  interpretation. 
The  plaintiff's  grantor  entered  into  the  possession  of  the 
premises  in  1850  or  1851,  without  a  shadow  of  title,  and  re- 
mained until  May  8, 1867,  when  he  was  ousted.  He  acquired 
BO  title  by  his  possession.  The  title  under  which  he  was 
ousted  was  a  Mexican  grant,  not  confirmed  until  July  1, 
1864.  The  owner  of  this  grant  remained  in  peaceable  pos- 
session, claiming  title,  until  April  30,  1872,  when  this  suit 
was  begun.  This  was  more  than  five  years  after  the  date  of 
the  confirmation  of  the  grant,  but  less  than  that  time  by 
eight  days  from  the  commencement  of  possession.  As  the 
possession  of  the  owner  had  not  ripened  into  a  perfect  title, 
lie  was  driven  to  his  defense  under  the  grant.  The  plaintiff, 
a  mere  trespasser  originally,  having  no  right  whatever  except 
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that  of  prior  naked  occupancy,  purposely  delaying  his  action 
for  more  than  fiye  years  from  the  date  of  the  confirmation  of 
the  grant,  now  seeks  to  get  rid  of  the  grant  as  a  defense  to 
his  action,  because  it  is  more  than  five  years  old.  If  this  be 
the  operation  of  the  statute,  it  has,  in  a  single  line,  made 
substantially  worthless  as  muniments  of  title  all  confirmed 
Mexican  grants,  and  that,  too,  in  a  State  where  titles  are  so 
largely  drawn  from  such  sources.  It  would  be  monstrous  to 
suppose  the  LegislatAre  could  haye  been  guilty  of  such  folly. 

The  pleadings  are  sufficient  to  enable  the  defendants  to 
avail  themselves  of  their  proof.  In  ejectment  the  plaintiff 
recovers  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  his  adversary.  The  plaintiff  declared 
generally  upon  his  title  without  setting  out  the  particulars. 
The  answer  of  the  defendant  was  a  general  denial.  The 
plaintiff  undertook  to  establish  his  title  under  the  Van  Ness 
Ordinance  by  proving  the  requisite  possession.  To  rebut 
the  effect  of  this  evidence  the  defendants  made  proof  of  the 
grant,  under  which  they  claimed,  to  show  that  the  title  un- 
der the  ordinance  did  not  pass  to  the  plaintiff.  Until  the 
plaintiff  put  in  his  testimony,  there  was  nothing  upon  the 
record  to  show  what  his  claim  of  title  was.  Certainly,  un- 
der such  circumstances,  it  was  not  incumbent  on  the  defend- 
ant to  state  in  his  answer  what  he  relied  upon  to  defeat  any 
title  that  might  be  developed  upon  the  trial. 

Judgment  affirmed. 

8aU  of  properly  at  forechsurey  order  of, — The  order  in 
which  real  estate  which  has  been  mortgaged  and  subsequent- 
ly sold  at  different  times  to  different  purchasers  shall  be  sub- 
jected to  satisfaction  of  the  mortgage  is,  where  the  rule  is 
established  by  State  statute,  or  the  decisions  of  State  courts, 
a  rule  of  property  which  will  be  followed  by  the  federed 
courts  sitting  in  such  State.  The  right  of  redemption  after 
sale  on  foreclosure  in  Illinois,  as  decided  in  Brine  vs.  Insur- 
ance  Company  (96  Otto),  re-affirmed.  Decree  of  Circuit 
Court,  N.  D.  Illinois,  affirmed.  {Orvis,  appdlant,  vs.  Fotael, 
Opinion  by  Mtlleb,  J.) 
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Omrent  Topics. 

We  call  attention  to  the  article  on  "  Title  to  Bodie  Mines" 
appearing  in  this  number.  The  writer  has  given  much 
thought  to  the  subject,  and  his  review  of  the  decisions 
touching  the  issues  raised  in  the  discussions  will  prove  in- 
teresting and  valuable. 

Several  decisions  by  our  Supreme  Court  have  been  filed 
since  the  adoption  of  Bule  39,  a  copy  of  which  was  given 
last  week,  and  each  appears  with  a  syllabus  of  the  points 
decided  by  the  court.  Hereafter  each  syllabus  to  the 
Supreme  Court  opinions  not  signed  by  the  editor  of  the 
the  Journal  must  be  considered  as  written  by  the  Justice 
delivering  the  opinion. 

Justice  of  the  Peace,  S.  S.  Wright,  in  construing  the 
4th  Section  of  the  Exemption  Act,  holds  that  type  and 
material  used  in  a  printing  office  are  exempt  to  the  printer 
from  attachment  or  execution.  This  seems  a  broad  con- 
struction, unless  it  is  Umited  to  such  type  and  material  as 
are  used  by  the  printer  himseU,  and  not  by  assistants. 

We  publish  this  week  a  full  text  of  the  proposed  changes 
in  the  Judiciary  system  of  the  State,  adopted  by  the  Con- 
vention in  Committee  of  the  Whole.  The  article  is  the  re- 
sult of  much  thought  and  labor  by  some  of  the  most  talented 
jurists  in  the  State. 

Fboh  March,  1875,  to  January  1, 1879,  three  hundred  and 
seventy-one  attorneys  were  admitted  to  practice  in  the  Su- 
preme Court  of  this  State. 
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TITLE  TO  BODIE   MINES. 

In  the  Pacific  Coast  Law  Journal  of  the  4th  of  January 
is  an  article  pertaining  to  the  Bodie  Mine  titles,  in  which 
the  writer  takes  the  legal  position,  and  endeavors  to  sustain 
the  same  by  authorities,  that  the  purchasers  of  the  State 
title  to  Section  16,  embracing  a  large  portion  of  the  most 
valuable  mines  in  Bodie  District,  hold  the  true  title  over 
the  mines  and  mine  owners.  It  can  not  be  denied  that  if 
such  purchasers  wer6  sustained  in  their  titles,  it  would  be 
a  misfortune  to  the  whole  country,  as  well  as  to  the  honest 
miners  who  have  spent  their  money  and  labor  in  Bodie, 
even  before  the  surveys  were  made,  or  it  could  be  known 
that  they  were  occupying  school  lands.  Land  sharks,  who 
hang  about  the  public  land  offices,  need  only  to  wait  until 
valuable  mines  were  discovered  and  opened,  and  then  have 
the  surveys  extended  over  them,  and,  by  collusion  with 
officers  in  the  land  department,  pounce  on  the  school  lands 
and  seize  the  mines.  If  the  position  taken  by  the  writer 
is  incorrect,  as  I  am  satisfied  it  is,  it  is  scarcely  conducive 
of  good,  as  it  may  unwittingly  have  the  tendency  to  en- 
courage the  purchase  of  a  worthless  title. 

It  is  not  disputed  that  the  language  of  the  reservation  of 
Sections  16  and  36,  in  the  Act  of  1853,  contains  words  of 
present  grant,  and  that  mineral  lands,  without  further  legis- 
lation of  Congress,  were  not  excepted  from  the  operation 
of  that  grant.  (Iligyins  vs.  Houghton^  25  Cal.  250;  Cooper 
vs.  Roberts^  18  How.  173.)  It  is  equally  well  settled  that 
the  title  to  any  portions  of  the  lands  so  granted  for  the 
purpose  of  public  schools  does  not  attach  or  vest  in  the 
State  until  the  survey  has  been  made.  (Middleion  vs.  Loio^ 
30  Cal.  604;  25  Cal.  250;  Cooper  vs.  Jtoberts,  18  IIow.  173; 
20  How.  484.)  These  premises  being  settled,  it  remains  to 
be  seen  what  action  Congress  has  taken  to  withhold  the 
mineral  lands  in  such  sections,  and  grant  or  appropriate 
them  anew  before  the  surveys  have  been  made,  and  whether 
such  grants  operate  to  withdraw  such  lands  from  passing  to 
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the  State.  The  Act  of  Congress  approved  July  26, 1866, 
and  the  Act  approved  May  10,  1872,  open  up  all  mineral 
lands,  surveyed  and  unsurveyed,  belonging  to  the  United 
States,  to  location  as  mineral  lands,  and  authorizing  patents 
from  the  United  States  to  issue  therefor,  the  latter  act  re- 
pealing all  acts  or  parts  of  acts  inconsistent  therewith. 

As  the  title  to  the  lands  remains  in  the  United  States, 
the  language  of  the  acts  will  apply  to  all  such  lands  unsur- 
veyed  at  the  time  those  acts  took  efiect.  So  far  there  is 
probably  no  difierence  of  opinion.  But  it  is  contended  that 
the  United  States  had  so  far  parted  with  its  interest  upon 
the  passage  of  the  Act  of  1853,  that  it  could  not  afterward 
appropriate  the  16th  and  86th  Sections  even  before  the  sur- 
vey, though  the  same  were  mineral  lands,  and  located  and 
occupied  as  such.  The  contrary  view,  however,  on  prin- 
ciple, policy,  and  authority,  I  am  satisfied  is  correct. 

In  Rice  vs.  Minnesota  and  Northwestern  Railroad  Company 
(1  Bl.  868),  the  Supreme  Court  of  the  United  States  decided 
that  a  grant  to  a  railroad,  with  a  proviso  that  no  title  shall 
vest  until  twenty  miles  of  the  road  be  finished,  conveys  no 
present  interest,  and  is  repealable  by  Congress  at  any  time 
before  such  interest  became  vested. 

In  IVisbie  vs.  Whitney  (9  Wallace,  192;,  the  same  court 
sustained  the  validity  of  an  Act  of  Congress  granting  land 
that  had  been  open  to  pre-emption,  and  on  which  the 
settlers  had  made  the  necessary  settlement  and  improve- 
ment; and  therein  decided  that  a  vested  right  is  only 
obtained  when  the  purchase  money  has  been  paid,  and  the 
receipt  of  the  proper  land  office  given  to  the  purchaser. 
Miller,  Justice,  delivering  the  opinion  of  the  court,  said : 
"It  will  hardly  be  contended  that  anything  short  of  a  vested 
right  in  this  land  could  deprive  Congress  of  the  right  which 
it  has  as  owner  and  holder  of  the  legal  title,  and  by  the 
express  language  of  the  Constitution,  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  terri- 
tory and  other  property  of  the  United  States." 

In  Beecher  vs.  Wetherby  (5  Otto,  517),  the  question  raised 


404  The  Fachto  Coilst  Law  JotBNAL. 

was  whether  grants  made  by  Congress  before  the  survey  of 
Section  16,  which  had  been  previously  granted  to  the  State 
of  Wisconsin  in  its  Enabling  Act  under  the  general  design 
nation  of  16th  Section,  would  prevail  over  the  title  derived 
from  the  State.  The  court  decided  that  the  State  grant 
must  prevail,  but  based  its  decision  upon  the  fiict  that  the 
grant  was  made  in  the  Enabling  Act,  and  was  of  the  nature 
of  a  compact  of  the  United  States  with  the  State  of  Wis- 
consin. FiBLDS,  Justice,  in  deUvering  the  opinion  of  the 
court,  cites  with  approval  the  langoiage  of  the  court  in 
Cooper  vs.  Mobertu :  "  We  agree  that  uatil  the  survey  of  the 
township,  aiid  the  designation  of  the  specific  section,  the 
right  of  the  State  rests  in  compact,  binding,  it  is  true,  the 
public  faith,  and  depending  for  existence  upon  the  political 
authorities;  but  when  the  political  authorities  have  per- 
formed this  duty,  the  compact  has  aa  object  upon  which  it 
can  attach ;  and  if  there  is  no  legal  impediment,  the  title 
of  the  State  becomes  a  legal  title."  It  is  proper  to  add 
that,  in  the  case  of  Cooper  vs.  Roberts^  the  State  claimed 
title  under  its  Ehabling  Act.  The  reason  of  this  decision 
applies  with  force  to  our  position  in  this  matter;  for  if 
until  the  survey  the  United  States  is  only  bound  by  virtue 
of  its  compacts^  then,  as  here  where  there  is  no  compact,  it 
would  not  be  bounds 

In  Water  and  Mining  Company  vs.  Bugbey  (6  Otto,  [96 
U.  8.]  165),  from  the  State  of  California,  the  question  w^as 
between  a  water  company  located  in  1853,  claiming  under 
Act  of  Congress  of  July  26, 1866,  and  a  settler  obtaining 
title  from  the  State  for  a  portion  of  Section  16.  The  survey 
was  completed  May  19,  1866,  and  deposited  in  the  United 
States  Land  Office  June  16, 1866.  In  deciding  the  case,  the 
court  says :  ^^The  title  to  the  State  became  absolute,  as  of 
May  19,  1866,^  when  the  surveys  were  completed.  The  case 
stands,  therefore,  as  if  of  that  date  the  United  States  had 
parted  with  all  interest  in,  and  control  over,  the  property. 
As  the  Act  of  July  was  not  passed  until  after  that  time,  it 
follows  that  it  could  not  operate  upon  this  land  in  favor  of 
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the  company.**  The  language  used  by  the  court  is  in  entire 
harmony  with  our  views  herein,  indieating  that  the  United 
States  retained  both  an  interest  and  control  over  the  land 
until  the  completion  of  the  survey,  and  appearing  to  recog- 
nize the  power  of  Congress  to  otherwise  grant  the  land 
before  such  survey. 

It  will  be  seen  that  the  writer  in  the  Law  Jottrnal  was 
strangely  in  error  when  he  said  that  the  question  in  this 
ease  was  aer  to  the  right  of  the  settler  to  enter  under  the 
pre-emption  laws.  Neither  is  the  language  used  in  Sherman 
vs.  Buiek  of  any  signification,  it  being  true  as  applied  to 
that  case-^all  the  conditions  existing  before  the  passage  of 
the  Act  of  1866. 

In  Heydenfeldt  vs.  Daneg  Oold,  etc.  (8  Otto  [98  U.  S.]  634), 
from  the  State  of  Nevada,  the  question  was  between  the 
holder  of  the  State  title  to  a  portion  of  Section  16,  and  a 
company  claiming  under  the  Act  of  Congress  July  26, 1866, 
disposing  of  the  mineral  lands,  having  located  and  occupied 
the  same  before  the  survey.  The  State  of  Nevada  claimed 
it  by  grant  in  the  Enabling  Act,  by  which  it  was  admitted 
into  the  Union ;  bat  the  court  decided  in  fiirvor  of  the  com- 
pany claiming  it  as  mineral  lands.  The  section  of  the 
Enabling  Act  of  Nevada  granting  the  16th  and  86th  Bee* 
tions  is  as  follows  : 

"  Sec.  7.  And  be  it  further  enacted  that  Sections  numbers 
Sixteen  and  Thirty-six  in  every  township,  and  where  sec- 
tions have  been  sold  or  otherwise  disposed  Of  by  an  Act  of 
Congress,  other  lands  equivalent  thereto  in  legal  subdi- 
visions of  not  less  than  one-quarter  section,  and  as  contigu- 
ous as  may  be,  shall  be  and  are  hereby  granted  to  said  State 
for  the  support  of  the  common  schools.*' 

Mr.  Justice  Davis,  in  delivering  the  opinion  of  the  courts 
says :  **  Until  the  status  of  the  lands  was  fixed  by  a  su^rvey, 
And  they  were  capable  of  identification,  Congress  reserved 
absolute  power  over  them;  and  if,  in  exercising  it,  the 
whole  or  any  part  of  a  16th  or  86th  Section  had  been  dis- 
posed 01^  the  State  wias  to  be  compensated  equal  in  quantity, 
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and  as  near  as  may  be  in  quality.  *  *  *  The  whole  country 
is  interested  in  the  development  of  our  mineral  resources, 
and  to  secure  it  adequate  protection  was  required  for  those 
engaged  in  it.  The  Act  of  Congress  of  July  26,  1866, 
supruy  passed  before  the  land  in  controversy  was  surveyed, 
furnished  this  protection  by  disposing  of  the  mineral  lands 
of  the  United  States  to  actual  occupants  and  claimants,  and 
providing  a  method  for  the  acquisition  of  title.**  Here 
again  the  writer  in  the  Law  Journal  appears  to  have  lost 
his  spectacles  when  he  asserts  that  this  case  was  not  de- 
cided on  the  issues  which  we  have  presented,  but  only  on 
the  grounds  of  the  ratification  by  the  Legislature  of  Nevada 
of  a  subsequent  Act  of  Congress;  for  after  deciding  the  case 
as  herein  stated,  the  court  adds :  '^  These  views  dispose  of 
the  case,  but  there  is  another  ground  equally  conclusive,'' 
referring  to  that  ratification  Act  of  the  Legislature  of 
Nevada. 

The  language  of  Section  6  of  the  Act  of  March  8,  1868, 
under  which  California  claims  title  to  the  16th  and  86th 
Sections,  is  as  follows :  "  All  the  public  lands  in  the  State 
of  California,  whether  surveyed  or  unsurveyed,  with  the 
exceptions  of  Sections  Sixteen  and  Thirty-six,  which  shall 
be  and  hereby  are  granted  to  the  State  for  the  purposes  of 
public  schools  in  each  township,  *  *  *  shall  be  subject  to 
the  pre-emption  laws,"  etc.  And  the  provision  for  indem- 
nity lands  following  in  the  same  act  is  as  follows:  "Where 
Sections  [16  and  86]  may  be  reserved  for  public  use  or 
taken  by  private  claims,  other  lands  shall  be  selected  by 
the  proper  authorities  of  the  State  in  lieu  thereof."  It  is 
scarcely  credible  that  the  latter  act  would  receive  a  con- 
struction by  the  Supreme  Court  less  favorable  to  the  occu- 
pants and  purchasers  under  the  mineral  acts.  In  the 
Nevada  case  the  title  of  the  State  is  acquired  by  "compact** 
with  the  United  States.  In  the  California  case  it  is  a  pure 
gift  from  the  Government,  and  there  seems  no  sound  reason 
why  the  United  States  may  not  otherwise  grant  such  lands 
before  the  title  vests,  or  the  State  has  been  put  in  the  posi- 
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tion  of  an  equitable  purchaser.  It  itf  refreshing  to  see  how 
easily  the  writer  disposes  of  the  Keystone  case,  which  in- 
volved the  title  of  the  great  Keystone  Mine  and  the  town 
of  Amador — contested  before  the  Commissioner  of  the 
General  Land  Office,  and  appealed  to  the  Secretary  of  the 
Literior — ^in  which  these  issues  were  necessarily  involved, 
and  were  decided  in  favor  of  the  occupants  of  the  mineral 
lands.  It  is  both  sad  and  instructive  to  leam  that  a  case 
determining  property  of  so  great  a  value  and  the  powers 
of  the  General  Government,  and  in  which  the  interests  of 
the  community  are  so  deeply  affected,  should  be  virtually 
decided  by  an  ^^irresponsible  clerk."  It  is  some  consola- 
tion, however,  to  know  that  Judge  Sawyer,  of  the  United 
States  Circuit  Court,  whose  decisions  are  not  generally 
supposed  to  be  ^  prepared  and  written  out  by  some  irre- 
sponsible clerk,"  decided  in  the  same  way  in  a  case  in 
which  the  same  subject-matter,  and  apparently  the  same 

issues,  were  involved. 

E.  E.  Haft. 
San  Fmncisco,  Jan.  15, 1879. 


THE  PROPOSED  FORM  OF  JUDICIARY. 

Following  is  the  text  of  the  article  on  Judiciary  as  amend- 
ed in  Committee  of  the  Whole  and  recommended  for  adop- 
tion : 

ARTICTB   IV. — JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power  of  the  State  shall  be  vested  in 
the  Senate  sitting  as  a  court  of  impeachment,  in  a  Supreme 
Court,  Superior  Courts,  Justices  of  the  Peace,  and  such  in- 
ferior courts  as  the  Legislature  may  establish  in  any  incor- 
porated city  or  town,  or  city  and  county. 

Sbc.  2.  The  Supreme  Court  shall  consist  of  a  Chief  Justice 
and  six*  Associate  Justices.  The  court  may  sit  in  depart- 
ments and  iu  bank,  and  shall  always  be  open  for  the  trans- 
action of  business.    There  shall   be  two  departments,  de- 
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nominated,  respectively,  Department  One  and  Department 
Two.  The  Chief  Justice  slmtl  assign  three  of  the  Associ- 
ate Justices  to  each  department,  and  such  assignment  may 
be  changed  by  him  from  time  to  time.  The  Associate 
Jnstices  shall  be  competent  to  sit  in  either  department,  and 
may  interchange  with  each  other  by  agreement  among  them- 
selves or  as  ordered  by  the  Chief  Jastice*  Each  of  the  de- 
partments shall  have  the  power  to  hear  and  determine  causes 
and  all  questions  arising  therein,  subject  to  the  provisioos 
hereinafter  contained  in  relation  to  the  court  in  bank.  The 
presence  of  three  Justices  shall  be  necessary  to  transact  any 
business  in  either  of  the  departments,  except  such  as  may 
be  done  at  chambers,  and  the  concurrence  of  three  Justices 
shall  be  necessary  to  pronounce  a  judgment.  The  Chief 
Justice  shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending  before  the 
court  to  be  heard  and  decided  by  the  court  in  bank.  The 
order  may  be  made  before  or  after  judgment  pronounced 
by  a  department;  but  where  a  cause  has  been  allotted  to 
one  of  the  departments,  and  a  judgment  pronounced  thereon, 
the  order  must  be  made  within  thirty  days  after  such  judg- 
ment, and  concurred  in  by  two  Associate  Justices,  and  if  so 
made  it  shall  have  the  efiect  to  vacate  and  set  aside  the 
judgment.  If  the  order  he  not  made  within  the  time  above 
limited,  the  judgment  shall  be  final.  No  judgment  by  a 
department  shall  become  final  until  the  expiration  of  the 
period  of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice,  in  writing,  with  the  concurrence  of  two  Associate 
Justices.  The  Chief  Justice  may  convene  the  court  in  bank 
at  any  time,  and  shall  be  the  presiding  Justice  of  the  Court 
when  so  convened.  The  concurrence  of  four  Justices  pres* 
ent  at  the  argument  shall  be  necessary  to  pronounce  a  judg* 
ment  in  bank;  but  if  four  Justices,  so  present,  do  not  con- 
cur in  a  judgment,  then  all  the  Justices  qualified  to  sit  in 
the  cause  shall  hear  the  argument;  but  to  render  a  judg- 
ment, a  concurrence  of  four  Judges  shall  be  necessary.  In 
the  determination  of  causes,  all  decisions  of  the  court  in 
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bank,  or  in  departments,  shall  be  given  in  writing,  and  the 
grounds  of  the  decision  shall  be  stated.  The  Chief  Justice 
may  sit  in  either  department,  and  shall  preside  when  so  sit^ 
ting,  but  the  Jastices  assigned  to  each  department  shall 
elect  one  of  their  number  as  presiding  Justice.  In  case  of 
the  absence  of  the  Chief  Justice  from  the  place  at  which 
the  court  is  held,  or  his  inability  to  act,  the  Associate 
Justices  shall  select  one  of  their  own  number  to  perform 
the  duties  and  exercise  the  power  of  the  Chief  Justice 
during  such  absence  or  inability  to  act* 

Sec.  8.  The  Chief  Justice  and  the  Associate  Justices  shall 
be  elected  by  the  qualitied  electors  of  the  State  at  large,  at 
the  general  State  elections,  at  the  times  and  places  that 
State  ofiicers  are  elected;  and  the  term  of 'office  shall  be 
twelve  years,  from  and  after  the  first  Monday  of  January 
next  succeeding  their  election;  provided  that  the  six  Associ- 
ate Justices  elected  at  the  first  election  shall,  at  their  first 
meeting,  so  classify  themselves,  by  lot,  that  two  of  them 
shall  go  out  of  office  at  the  end  of  ibur  years,  two  of  them 
at  the  end  of  eight  years,  and  two  of  them  at  the  end  of 
twelve  years,  and  an  entry  of  such  classification  shall  be 
made  in  the  minutes  of  the  court  in  bank,  signed  by  them, 
and  a  duplicate  thereof  shall  be  filed  in  the  office  of  the 
Secretary  of  State.  If  a  vacancy  occur  in  the  office  of  a 
Justice,  the  Governor  shall  appoint  a  person  to  hold  the 
office  until  the  election  and  qualification  of  a  Justice  to  fill 
the  vacancy,  which  election  shall  take  place  at  the  next 
succeeding  general  election,  and  the  Justice  so  elected  shall 
bold  the  office  for  the  remainder  of  the  unexpired  term. 
The  first  election  of  the  Justices  shall  be. at  the  first  gen- 
eral election  after  the  adoption  and  ratification  of  this 
Constitution. 

Sbo.  4.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion in  all  cases  in  equity;  also  in  all  eases  at  law  which  in- 
olve  the  title  or  possession  of  real  estate,  or  the  legality  of 
any  tax,  impost,  assessment,  toll^  or  municipal  fine,  or  in 
which  the  demand  excludve  of  interest,  or  the  value  of  thJ^ 
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property  in  controversy,  amounts  to  three  hundred  dollars; 
also  in  cases  of  forcible  entry  and  detainer,  and  in  all  such 
probate  matters  as  may  be  provided  by  law ;  also  in  all 
criminal  cases  prosecuted  by  indictment  or  information  in 
a  court  of  record,  on  questions  of  law  alone.  The  court 
shall  also  have  power  to  issue  writs  of  mandamus,  certiorari, 
prohibition  and  habeas  corpus,  and  also  all  writs  necessary 
or  proper  to  the  complete  exercise  of  its  appellate  jurisdic- 
tion. Each  of  the  Justices  shall  have  power  to  issue  writs 
of  habeas  corpus  to  any  part  of  the  State,  upon  petition  by 
or  on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself  or  the  Supreme 
Court,  or  before  any  Superior  Court  in  the  State,  or  before 
any  Judo^e  thereof. 

Sec.  5.  The  Superior  Courts  shall  have  original  jurisdic- 
tion in  all  cases  in  equity,  and  in  all  cases  at  law  which  in- 
volve the  title  or  possession  of  real  property,  or  the  legality 
of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  exclusive  of  interest  or 
the  value  of  the  property  in  controversy,  amounts  to  (800, 
and  in  all  criminal  cases  amounting  to  felony,  and  cases  of 
misdemeanor  not  otherwise  provided  for;  also  in  actions  of 
forcible  entry  and  detainer,  of  proceedings  in  insolvency,  of 
actions  to  prevent  or  abate  a  nuisance;  also  of  all  matters  of 
probate,  and  also  of  divorce  and  for  annulment  of  marriage, 
and  all  such  special  cases  and  proceedings  as  are  not  other* 
wise  provided  for.  And  said  courts  shall  have  the  power 
of  naturalization  and  to  issue  papers  therefor.  They  shall 
have  appellate  jurisdiction  in  such  cases  arising  in  Justices' 
and  other  inferior  courts  in  their  respective  counties  as  may 
be  jTescribed  by  law.  Said  courts  shall  be  always  open 
(legal  holidays  and  non-judicial  days  excepted),  and  their 
process  shall  extend  to  all  parts  of  the  State.  Said  courts, 
and  their  Judges,  shall  have  power  to  issue  writs  of  man- 
damus, certiorari,  prohibition,  quo  warranto  and  habeas  cor- 
pus, on  petition  by  or  on  behalf  of  any  person  in  actual 
curitody,  in  their  respective  counties.    Injunctions  and  writs 
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of  prohibition  may  be  levied  and  served  on  legal  holidays 
and  non-judicial  days. 

Bbc.  6.  There  shall  be  in  each  of  the  organized  counties, 
or  cities  and  counties,  of  the  State,  a  Superior  Court,  for 
each  of  which  at  least  one  Judge  shall  be  elected  by  the 
qualified  electors  of  the  county,  or  cAty  and  county,  at  the 
general  State  election:  Provided^  that  until  otherwise 
ordered  by  the  Legislature,  only  one  Judge  shall  be  elected 
for  the  counties  of  £1  Dorado  and  Alpine ;  and  provided, 
that  in  the  city  and  county  of  San  Francisco  there  shall  be 
twelve  Judges  of  the  Superior  Court,  any  one  or  more  of 
whom  may  hold  court.  There  may  be  as  many  sessions  of 
said  court,  at  the  same  time,  as  there  are  Judges  thereof. 
The  said  Judges  shall  choose  from  their  own  number  a  pre- 
siding Judge,  who  may  be  removed  at  their  pleasure.  He 
shall  distribute  the  business  of  the  court  among  the  Judges 
thereof,  and  prescribe  the  order  of  business.  The  judg- 
ments, orders,  and  proceedings  of  any  session  of  the  Supe- 
rior Court,  held  by  any  one  or  more  of  the  Judges  of  said 
courts  respectively,-  shall  be  equally  effectual  as  if  all  the 
Judges  of  said  respective  courts  presided  at  such  session. 
In  each  of  the  counties  of  Sacramento,  Los  Angeles, 
Sonoma,  and  Alameda,  there  shall  be  elected  two  such 
Judges.  The  term  of  office  of  Judges  of  the  Superior 
Coui*ts  shall  be  six  years,  from  and  after  the  first  Monday 
of  January  next  succeeding  their  election;  provided,  that 
the  twelve  Judges  of  the  Superior  Court,  elected  in  the 
city  and  county  of  San  Francisco  at  the  first  election  held 
under  this  Constitution,  shall,  at  their  first  meeting,  so 
classify  themselves  by  lot  that  four  of  them  shall  go  out  of 
ofiBlce  at  the  end  of  two  years,  and  four  of  them  shall  go 
out  of  ofiSce  at  the  end  of  four  years,  and  four  of  them  shall 
go  out  of  ofiice  at  the  end  of  six  years;  and  an  entry  of 
such  classification  shall  be  made  in  the  minutes  of  the 
court,  signed  by  them,  and  a  duplicate  thereof  filed  in  the 
ofiice  of  the  Secretary  of  State.  The  first  election  of  J  udges 
of  the  Superior  Courts  shall  take  place  at  the  first  general 
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election  held  after  the  adoption  and  ratificatioQ  of  this 
Constitution.  If  a  vacancy  occur  in  the  oAee  of  Judge  of 
a  Superior  Court,  the  Governor  Bhall  appoint  a  person  to 
hold  the  office  until  the  election  and  qualification  of  a  Judge 
to  fill  the  vacancy,  which  election  shall  take  place  at  the 
next  succeeding  general  election ;  and  the  Judge  so  elected 
shall  hold  ofiice  for  the  remainder  of  the  unexpired  term. 

Sec.  7.  In  any  county,  city  or  county,  other  than  the  city 
and  county  of  San  Francisco,  in  which  there  shall  be  more 
than  one  Judge  of  the  Supreme  Court,  the  Judges  of  such 
court  may  hold  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  Judges  thereof  and  shall  apportion  the 
business  among  themselves  as  equally  as  may  be. 

Sbc.  8.  A  Judge  of  any  Superior  Court  may  hold  a  Supe- 
rior Court  in  any  eouuty  at  the  request  of  a  Judge  of  the 
Superior  Court  thereof;  and  upon  the  request  of  the  Gov- 
ernor, it  shall  be  his  duty  so  to  do.  But  a  cause  in  a 
Superior  Court  may  be  tried  by  a  Judge  pro  tempore^  who 
must  be  a  member  of  the  bar,  agreed  upon  in  writing  by 
the  parties  litigant,  or  their  attorneys  of  record,  approved 
by  the  court  and  sworn  to  try  the  cause. 

Sec.  9.  The  Legislature  shall  have  no  power  to  grant 
leave  of  absence  to  any  judicial  ofiieer;  and  any  such  ofiScer 
who  shall  absent  himself  from  the  State  for  more  than  sixty 
consecutive  days  shall  be  deemed  to  have  forfeited  his 
office.  The  Legislature  of  the  State  may  at  any  time— 
two-thirds  of  the  members  of  the  Senate  and  two-thirds  of 
the  members  of  the  Assembly  voting  therefor — increase  or 
diminish  the  number  of  Judges  of  the  Superior  Court  in 
any  county,  or  city  and  county,  in  the  State;  provided, 
that  no  such  reduction  shall  afiect  any  Judge  who  has  been 
elected. 

Sec.  10.  Justices  of  the  Supreme  Court,  and  Judges  of 
the  Superior  Courts,  may  be  removed  by  concurrent  reso- 
lution of  both  Houses  of  the  Legislature,  adopted  by  a 
two-thirds  vote  of  each  House.  All  other  judicial  officers, 
except  j  ustices  of  the  peace,  may  be  removed  by  the  Senate 
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on  tbe  recomm^adation  of  the  Governor;  but  no  removal 
shall  he  made  hy  virtue  of  this  ac^tiou  unless  the  cause 
thereof  be  entered  on  the  journal,  or  unless  the  party  com- 
plained of  has  been  served  with  a  eopy  of  the  complaint 
against  him,  and  shall  have  had  an  opportunity  of  being 
heard  in  bis  defense.  On  the  question  of  removal,  the  ayes 
and  noes  shall  be  entered  on  the  journal. 

Sec.  11.  The  Legislature  shall  determine  the  number  of 
justices  of  the  peace  to  be  elected  in  townships,  incorpo- 
rated cities  and  towns,  or  cities  and  counties,  and  shall  iix, 
by  law  the  powers,  duties,  and  responsibilities  of  justices 
of  the  peace ;  provided,  such  powers  shall  not  in  any  case 
trench  upon  the  jurisdiction  of  the  several  courts  of  record, 
except  that  said  justices  shall  have  concurrent  jurisdiction 
with  the  Superior  Court  in  cases  of  forcible  entry  and  de- 
tainer where  *the  rental  value  does  not  exceed  $25  per 
month,  and  where  the  whole  amount  of  damages  claimed 
does  not  exceed  $200,  and  in  cases  to  enfi>rce  and  foreclose 
liens  on  personal  property  when  neither  the  amount  of  lien 
nor  the  value  of  the  property  amounts  to  (800. 

Sbc.  12.  The  Supreme  Courts  the  Superior  Courts,  and 
such  other  courts  as  the  Legislature  shall  prescribe,  shall 
be  courts  of  record. 

Sbc.  18.  The  Legislature  shall  fix  by  law  the  jurisdiction 
of  any  inferior  courts  which  may  be  established  in  pursu- 
ance of  Section  1  of  this  Article,  and  shall  fix  by  law  the 
powers,  duties,  and  responsibilities  of  the  Judges  thereof. 

Sbc.  14.  The  Legislature  shall  provide  for  the  election 
of  a  clerk  of  the  Supreme  Court,  county  clerks,  district 
attorneys,  sherifiTs,  and  other  neoessary  officers,  and  shall 
fix  by  law  their  duties  and  compensation,  which  compensa- 
tion shall  not  be  increased  or  diminished  during  the  term 
for  which  they  shall  have  been  elected.  County  clerks 
shall  be  ex  officio  clerks  of  the  courts  of  record  in  and  for 
their  respective  counties,  or  cities  and  counties.  The  Leg- 
islature may  also  provide  tor  the  appointment  by  the  several 
Superior  Courts  of  one  .or  more  commissioners  in  their  re- 
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spective  counties,  or  cities  and  counties,  with  authority  to 
perform  chamber  business  of  the  Judges  of  the  Superior 
Courts,  to  take  depositions,  and  perform  such  other  business* 
connected  with  the  administration  of  justice  as  may  be  pre- 
scribed by  law. 

Sec.  15.  No  judicial  officer,  except  justices  of  the  peace 
and  court  commissioners,  shall  receive  to  his  own  use  any 
fees  or  perquisites  of  office. 

Beg.  16.  The  Legislature  shall  provide  for  the  speedy 
publication  of  such  opinions  of  the  Supreme  Court  as  it 
may  deem  expedient;  and  all  opinions  shall  be  free  for 
publication  by  any  person. 

Sec.  17.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  severally,  at  stated  times  during 
their  continuance  in  office,  receive  from  the  State  Treasury, 
for  their  services,  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  they  shall 
have  been  elected.  During  the  term  of  the  first  Judges 
elected  under  this  Constitution,  the  annual  salaries  of  the 
Justices  of  the  Supreme  Court  shall  be  $6,000  each.  Until 
othenvise  changed  by  the  Legislature,  the  Superior  Court 
Judges  shall  receive  an  annual  salary  of  $8,500  each,  pay- 
able quarterly,  except  the  Judges  of  the  city  and  county  of 
Ban  Francisco  and  the  counties  of  Alameda,  Ban  Joaquin, 
Los  Angeles,  Santa  Clara,  Sacramento,  and  Sonoma,  which 
shall  receive  $4,500  each. 

Sec.  18.  The  Justices  of  the  Supreme  Court  shall  be  in- 
eligible to  any  other  office  or  public  employment  than  a 
judicial  office  or  employment  during  the  term  for  which 
they  ehall  have  been  elected. 

Sec  19.  The  Judges  shall  not  charge  juries  with  respect 
to  matters  of  fact,  but  fnay,  except  in  criminal  prosecutions 
for  libel,  state  the  testimony  and  declare  the  law. 

Sec  20.  The  dtyle  of  all  process  shall  be,  <^  The  Peoi>le 
of  the  State  of  California ; "  and  all  prosecutions  shall  be 
conducted  in  their  name  and  by  their  authority. 

Sec.  21.  The  Justices  shall  appoint  a  reporter  of  the  de- 
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ciflions  of  the  Supreme  Coort,  who  shall  hold  his  office  and 
be  remoTable  at  their  pleasure.  He  shall  receive  an  annual 
salary  not  to  exceed  $2,600,  payable  quarterly. 

Sec.  22.  !^o  Judge  of  a  Court  of  Record  shall  practice  law 
in  any  court  of  the  State  during  his  continuance  in  office. 

(Section  28  was  stricken  out.) 

Skc.  24.  No  one  shall  be  eligible  to  the  office  of  Justice 
of  the  Supreme  Court  or  to  the  office  of  Judge  of  a  Superior 
Court  unless  he  shall  have  been  admitted  to  practice  before 
the  Supreme  Court  of  this  State. 


Supreme  Court  of  California. 

NOVEMBEB  TeBM. 


[No.  5,025.] 

[Filed  December  4, 1878.] 

BROOKS,  Rkspondbnt, 

vs. 

CARPEISTTIER  et  al.,  Appellants. 

The  eomplmint  alleged  that  all  the  defendants  had  acquired  intereeta  in  the  land  which 
were  subject  to  plaintiff's  claim,  and  prayed  that  defendants  be  required  to  con- 
Tey  to  plaintiff  the  interest  he  claimed.  The  action  was  dismissed  as  to  two 
of  the  defendants,  and  the  other  defendants  required  to  convey  to  plaintiff  the 
whole  amount  claimed.  Held:  that  the  relief  granted  was  not  in  excess  of  the 
prayer.    [Editob.] 

B.  S.  Brooks,  for  respondent. 
H.  P.  Irving,  for  appellants. 

Feb  Cubiam. 

Judgment  was  taken  against  the  defendant,  Adams,  by 
default,  and  no  appeal  was  presented  within  the  statutory 
time.  More  than  two  years  after  the  judgment  was  enter- 
ed, Adams  moved  to  set  it  aside,  on  the  ground  that  the  re- 
lief granted  was  in  excess  of  that  prayed  for  in  the  com* 
plaint,  in  violation  of  Section  580  of  the  Code  of  Civil  Pro- 
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cednre,  and  that  for  this  reason  the  jad^ent  was  void. 
The  motion  was  denied,  and  Adams  appeals. 

Waiving  the  qnestion  whether  the  judgment  would  be 
void  if  the  relief  granted  exceeded  that  prayed  for,  we  pro- 
ceed to  inquire  whether  the  reKef  granted  was  in  fact  in  eit- 
cess  of  the  prayer  of  the  complaint.  The  proposition  of  the 
appellant  is  that  the  relief  granted  was  excessive,  because 
all  the  defendants,  except  Frisbie  and  De  Zaido,  were  al- 
leged to  have  acquired  interests  in  the  land  which  were 
subject  to  the  plaintift*'s  claim,  and  the  prayer  was  that  the 
"defendants"  be  required  to  convey  to  the  plaintiff"  the  in- 
terest which  he  claimed.  As  the  appellant  construes  it,  this 
was,  in  legal  effect,  a  prayer  that  each  defendant  convey  his 
proportionate  share  of  the  whole  amount  required  to  be  con- 
veyed. But  in  the  judgment  it  was  adjudicated  that  the 
action  be  dismissed  as  to  the  two  Carpeutiers,  who  were  de- 
fendants, and  that  the  other  defendants  convey  to  the  plain- 
tiff' the  whole  amount  claimed.  It  is  argued  that  because 
the  prayer  was  that  all  the  defendants  convey  a  quantity 
sufficient  in  the  aggregate  to  make  up  the  total  amount 
claimed,  and  because  the  decree  dismissed  the  action  as  to 
the  two  Carpentiers  and  required  the  other  defendants  to 
convey  the  whole  amount  claimed,  the  relief  granted  was  in 
excess  of  that  prayed  for.  But  the  appellant's  construction 
of  the  prayer  of  the  complaint  is  t(x>  narrow.  The  pmyer 
must  receive  a  reasonable  interpretation,  and  is  to  be  con- 
strued in  reference  to  the  purposes  and  nature  of  the  action; 
and  in  legal  effect,  it  was  a  prayer  that  such  of  the  defend- 
ants as  should  be  adjudged  to  have  an  interest  in  the  land 
which  was  subject  to  the  plaintiff's  claim,  be  decreed  to 
convey.  On  the  appellant's  theory,  if  the  plaintiff'  had  dis- 
covered immediately  after  the  commencement  of  the  action, 
that  the  corporations  had  not  and  never  claimed  to  have  any 
interest  in  the  land^  and  had  dismissed  the  action  as  to  them, 
after  which  he  had  taken  a  judgment  by  default  against  the 
other  defendants,  requiring  them  to  convey  the  whole 
amount  claimed,  the  relief  granted  would  have  been  in  ex- 
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• 

cess  of  that  prayed  for.  But  we.  do  not  understand  this  to 
have  been  the  scope  and  intent  or  legal  effect  of  the  prayer. 
On  the  contrary,  as  before  stated,  its  obvious  meaning  was, 
that  the  defendants,  or  such  oi  them  as  should  be  adjudged 
to  have  an  interest  in  the  land  which  was  subject  to  the 
plaintiff's  claim,  should  be  required  to  convey. 
Order  affirmed.    Bemittitur  forthwith. 


[No.  5,354.] 

[Filed  November  27, 1878.] 

SEYMOUR,  Respondent,  vs.  WOOD,  Appellant. 

» 
• 

Appeal  from  Foorteenth  District,  Nevada  County. 

The  plaintiff  sues  for  possession  of  certain  mining  premi- 
ses, and  alleged  that  he  had  been  in  possession  of  the  same, 
and  was  still  the  owner  and  entitled  to  the  possession.  The 
defendant  claims  that  he  entered  peaceably  upon  said  prem- 
ises, and  in  compliance  with  the  statutes,  procured  a  patent 
from  the  United  States  Government,  and  that  the  plaintiff 
had  abandoned  said  premises.  In  support  of  the  charge  of 
abandonment,  upon  cross-examination  the  plaintiff  testified 
that  he  had  not  worked  the  claim  since  1861;  that  the  ma- 
chinery had  been  removed,  and  that  he  had,  after  1861,  fol- 
lowed mining  in  Mexico.  It  was  also  shown  that  he  knew 
of  the  defendant's  application  for  a  patent,  but  made  no 
claim  to  said  premises.  The  question  of  abandonment  was, 
among  others,  submitted  to  the  jury,  and  they  returned  a 
yerdict  for  plaintiff.  Defendant's  motion  for  a  new  trial  was 
denied,  and  he  appealed. 

Feb  CxmuM. 

The  verdict  of  the  jury  is  attacked  on.  the  ground  that  Am 
evidence  affirmatively  established  that  plaintiff  had  abandon- 
ed the  premises  in  question.  Upon  looking  into  the  record, 
we  are  of  opinion  that  the  verdict  should  have  been  set  aside 
and  a  new  trial  granted  on  that  ground.  The  abandonment 
was  clearly  established  at  the  triid. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.    Remittitur  forthwith. 
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Januaby  Tebh. 

[No.  6,105.] 

[Filed  January  13,  1879.] 
MAHONET 

THE  BOABD  OF  SUPERVISORS  OF  THE  OITT  AND 

COUNTY  OF  SAN  FRANCISCO. 

1.  The  Aet  of  Maieli  27, 1876,  "  to  authorise  the  eitj  and  ooimtj  of  San  Frandeco  to 

proTide  and  maintain  pablic  water  works  for  said  city  and  conntj,  and  to  eon- 
demn  and  purchase  prirate  property  for  that  purpose,"  required  the  Mjiyor, 
District  Attorney,  and  Auditor  (oonstitnting  a  Board  of  Commissioners)  '*  to 
enter  into  negotiation"  with  the  owners  of  any  land  and  water  right,  for  the 
purchase  of  such  land  and  water  right,  before  taking  any  step  toward  the  con- 
demnation  of  the  same. 

2.  The  petition  herein  shows  that  a  majority  of  the  Commissioners  never  agreed 

among  themselves  on  a  price  to  offer  for  the  lands  and  waters  of  petitiouers, 
and  fails  to  show  either  that  petitioners  ever  offered  to  sell  at  any  price,  or  re- 
fused to  name  a  price.  Held:  there  was  no  such  "  negotiadon  "  as  authorised 
proceedings  to  condemn. 
S.  The  act  directed  the  Commissioners  to  examine  all  the  water  rights,  etc.,  on  the 
peninsula  of  San  Fraudsoo,  or  **  wherever  convenient  to  supply  San  Francisco," 
and  authorised  them  to  purchase  any  such  righL  The  Commissioners  having 
examined  waters  and  water  rights  not  upon  the  peninsula,  refused  to  consider 
the  propriety  of  purchasing  such  water  or  water  rights,  and  made  no  effort  to 
•purchase  water  or  water  rights  except  on  the  peninsula.  Held:  the  event  had 
not  occurred  which  authorised  the  Commissioners  to  appoint  persons  to  consti- 
tute a  portion  of  a  Board  with  power  to  condemn. 

Wm.  Irvine,  for  petitioners. 
W.  C.  Burnett,  for  defendants. 

McElNSTBT,  J. 

1.  The  petition  does  not  show  that  petitioners  ever  offered 
to  sell  at  any  price,  or  that  they  refused  to  name  a  price,  and 
shows  affirmatively  that  the  Commissioners  never  determined 
on  a  price  to  tender. 

In  view  of  the  allegation  that  a  majorify  of  the  Commis* 
sioners  '^  failed  to  agree  among  themadvea,*^  the  general  state- 
ment that  they  made  every  effort  to  agree  with  all  the  own- 
ers and  claimants  of  water  rights  on  the  peninsula,  can  not 
be  construed  as  an  averment  of  the  "negotiation  "contem- 
plated by  the  Legislature. 
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There  was,  therefore,  no  such  negotiation  as  is  required  by 
the  second  section  of  the  Act  of  March  27,  1876.  Such  ne- 
gotiation is  made  a  necessary  prelimiaary  to  the  appoint- 
ment of  a  Board  to  condemn. 

2.  The  act  distinctly  required  that  the  Commissioners 
should  make  careful  examination  of  all  water  rights,  etc.,  on 
the  peninsula  of  San  Francisco,  and  **  wherever  convenient 
to  supply  San  Francisco  with  water,"  and  authorized  them 
to  purchase  any  such  rights  and  property. 

While  it  may  be  that  the  court  could  not  be  called  on  to 
review  the  judgment  of  the  Commissioners,  or  to  hold  that 
they  should  purchase  one  property  instead  of  another,  yet  it 
is  manifest  that  they  were  not  empowered  arbitrarily  to  re- 
fuse to  consider  the  propriety  of  purchasing  any  one  of  the 
properties  which  they  had  examined. 

It  affirmatively  appears  from  the.  petition  that  the  Com- 
missioners made  no  effort  to  agree  as  to  price  with  the  owners 
and  claimants  of  any  of  the  properties  which  they  had  ex- 
amined not  upon  the  peninsuLa ;  but  that  upon  receiving  the 
opinion  of  the  City  and  County  Attorney,  that  they  had  no 
power  to  obtain  a  supply  of  water  from  those  owning  water 
rights  off  the  peninsula,  they  confined  their  efforts  to  agree 
on  a  price  (whatever  such  efforts  may  have  been)  to  those 
owning  and  claimmg  such  rights  on  the  peninsula. 

As  the  Commissioners  refused  to  consider  the  propriety  of 
purchasing  any  water  rights  off  the  peninsula,  and  made  no 
effort  to  purchase  any  such,  it  follows  that  they  were  not  au- 
thorized to  make  appointments,  or  to  take  any  step  toward 
-he  condemnation  of  any  particular  land  or  water,  and  no 
duty  was  cast  upon  the  Board  of  Supervisors  to  take  action 
with  reference  to  the  appointments  made  by  the  Commis- 
sioners. 

Petition  and  intervention  dismissed,  and  writ  denied. 

We  concur: 

Wallace,  C.  J. 
Cbockett,  J. 

NiLES,  J. 

Ehodes,  J. 


420  The  Pacific  Coast  Law  Joubnal. 


Notes  of  Eecent  Decifflons. 


Statute  of  Frauds — Parol  agreement  as  to  Lands. — ^Where 
a  mortgage  has  been  foreclosed  by  action,  and  the  equity  of 
redemption  sold  by  a  decree  of  the  court,  and  an  absolute 
title  given  by  the  proper  officer  to  the  purchaser  at  such  sale, 
evidence  to  show  that  a  parol  agreement  was  made  pending 
the  litigation,  by  which  the  interest  to  be  obtained  under  the 
sale  should  remain  a  mortgage  interest  only,  is  incompetent. 
Such  an  agreement  is  one  creating  by  parol  a  trust  or  inter- 
est in  lands,  which  can  not  be  sustained  under  the  statute  of 
frauds.  It  is  a  naked  promise  by  one  to  buy  lands  in  his 
own  name,  pay  for  them  with  his  own  money,  and  hold  them 
for  the  benefit  of  another.  It  can  not  be  enforced  in  equity 
and  is  void.  {Lacy  vs.  Brushy  45  N.  Y.  689;  Bichardson  vs. 
Johnson,  41  Wis.  100;  Payne  vs.  PaUerson,  77  Penn.  St.  134; 
Bander  YS,  Snyder,  6  Barb.  63;  Latkrop  vs.  Soyt,  7,  59;  2 
Story's  Eq.  Jur.,  Sec.  1201  a  11th  Ed.  lb.) 


Innkeeper — LiabUUy  of,  for  Chads  of  Guest — GontrOnUory 
Negligence — Whether  Intoxication  of  Guest  Constitutes  such 
Negligence — Evidence. — An  innkeeper  is  bound  to  pay  for 
goods  stolen  in  his  house  from  a  guest,  unless  stolen  by  a 
servant  or  companion  of  the  guest.  A  being  a  guest  at  the 
hotel  of  B,  retired  to  bed  after  bolting  his  door.  During  the 
night  his  watch  and  pocket-book  were  stolen.  The  latter 
contained,  in  addition  to  some  money,  a  valuable  diamond 
pin,  which  A  testified  he  was  in  the  habit  of  wearing.  Held: 
that  B  was  liable  for  the  loss.  Evidence  having  been  ad- 
duced that  A  was  intoxicated  at  the  time  of  the  alleged  rob- 
bery, the  court  instructed  the  jury  that  if  the  plaintiff  was 
intoxicated,  and  this  contributed  in  any  way  to  the  loss,  he 
could  not  recover.  Held:  not  to  be  error.  Sup.  Ct. 
Pennsylvania,  October  11,  1878.  (  Walsh  vs.  Porterfield,  W. 
Not.  Gas.) 


uUk  &0mt  ^m  MfUMut 


Vol.  2.  Januaby  2^,  1879.  No.  22. 


ChnTent  Topics. 


The  following  opinions  have  been  rendered  by  the  Su- 
preme Court  since  the  beginning  of  the  present  term — ^Janu- 
ary  13th:  Wells  vs.  Harier,  affirmed;  Barker  vs.  Stanfordy 
affirmed;  Bacon  y^,  Bobaon,  affirmed;  Stoddartys.  Surge,  af- 
firmed; Mahmiey  vs.  Supervisors,  intervention  dismissed  and 
writ  denied;  Winter  yq.  Belmont  Mining  Company,  reversed; 
People  vs.  Alvord,  affirmed;  Pope  vs.  San  Francisco,  affirmed; 
City  of  San  Jose  vs.  San  Jose  and  Santa  Clara  B.  B,  Co.,  re- 
versed; Hibernia  Savings  and  Loan  Society  vs.  Herbert,  re- 
versed; Black  vs.  Sprague,  affirmed;  Taylor  vs.  Brenham, 
affirmed;  McConaghey  vs.  Lyons,  affirmed;  Estate  of  Mont- 
gomery, writ  dismissed;  Diggins  vs.  Saucer,  affirmed;  Ladd 
vs.  Tally,  appeal  dismissed;  Davidson  et  al,  vs.  Whalen  etaL, 
affirmed;  French  vs.  Halliman,  reversed;  Hardy  vs.  McPher- 
son,  affirmed. 

We  are  preparing  with  great  care  all  the  decisions  by  the 
Supreme  Court,  without  written  opinions,  filed  since  our  last 
volume  closed.  The  decisions  will  never  be  regarded  by  the 
court  as  authority,  but  our  preparation  is  made  with  a  differ- 
ent view,  and  we  are  convinced  that  the  labor  we  are  be- 
stowing upon  them  will  place  them  before  our  subscribers  as 
so  many  aids  and  accessories  in  the  compilation  of  authori- 
ties upon  kindred  subjects.  They  will  appear  shortly  in  a 
supplement  to  the  Journal. 
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Supreme  Court  of  California. 

t 

January  Tebm. 


[No.  5,676.] 

[Filed  January  13,  1879.] 

STODDART,  Plaintiff  and  Respondent, 

vs. 
BXJRGE,  Defendant  and  Appellant. 

L  An  order  dismissing  a  cross-complaint,  and  directing  a  judgment  for  the  plaintiff, 
can  not  be  reTiewed  on  an  appeal  from  the  judgment,  in  the  absence  of  a  bill  of 
exceptions  or  statement  on  appeal. 

2.  In  an  action  brought  under  Section  788  of  the  Code  of  Ciyil  Procedure,  to  deter- 

mine an  adverse  claim  to  real  property,  it  is  not  essential  that  the  complaint 
should  aver  the  plaintiff  to  be  owner  in  fee,  and  it  will  be  suffioient  if  it  appears 
that  the  plaintiff  claims  an  interest  in  the  land,  and  that  the  defendant  asserts 
a  claim  of  title  adverse  to  the  plaintiff's  claim. 

3.  In  such  an  action,  when  the  plaintiff  claims  under  a  deed  from  the  defendant,  abso- 

lute in  form,  it  is  not  bad  pleading  to  state  that  fact  in  the  complaint. 

4.  In  such  a  case,  if  the  answer  admits  the  execution  and  delivery  of  the  deed,  but 

avers  that  it  was  intended  as  a  mortgage,  the  burden  of  proof  is  on  the  defend- 
ant to  establish  that  fact. 

5.  And  if  the  defendant  fails  to  appear  at  the  trial,  the  court  may  properly  enter  a 

judgment  for  the  plaintiff  for  want  of  evidence  to  support  the  answer. 

6.  In  such  a  case  it  is  a  misnomer  to  designate  the  judgment  as  a  judgment  on  the 

pleadings ;  but  having  been  properly  entered,  it  will  not  be  disturbed  because  it 
is  called  by  a  wrong  name. 

Appeal  from  Twelfth  District  Court,  city  and  county  of 
San  Francisco. 

This  is  an  action  brought  to  determine  an  adverse  claim, 
or  to  quiet  title  to  a  certain  lot  of  land.  The  complaint 
avers  ownership  in  fee  and  possession  in  respondent,  and  also 
that  property  was  conveyed  to  respondent  by  appellant  and 
her  husband. 

The  answer  denies  the  averment  with  respect  to  ownership 
in  fee;  and  as  to  the  conveyance,  that  it  was  simply  a  mort- 
'  gage  to  secure  an  advance  to  appellant's  husband.  There  is 
also  a  cross-complaint  as  to  respondent  and  two  other  par- 
ties. 
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On  cause  being  called  for  trial,  defendant  failed  to  appear. 
The  cross-complaint  was  ordered  to  be  dismissed,  and  there- 
upon counsel  for  respondent  moyed  for  judgment  in  his  favor 
on  the  pleadings.    Motion  granted. 

Defendant  moved  to  set  aside  this  order  dismissing  cross- 
complaint  and  diverting  judgment.     Motion  denied. 

Defendant  appealed,  but  not  within  the  prescribed  time. 
There  is  no  bill  of  exceptions  or  statement  on  appeal. 

Wm.  and  Geo.  Levitson,  attorneys  for  respondent. 

The  first  appeal  is  taken  more  than  sixty  days  after  order 
made.     (Sec.  939,  C.  C.  P.) 

The  second  appeal  is  not  taken  within  a  year  after  the  ren- 
dition or  entry  of  judgment.     (Code  C.  P.,  Sec.  939.) 

The  second  appeal  is  from  the  judgment,  and  on  this  the 
action  of  the  court  in  dismissing  cross-complaint  and  order- 
ing judgment  can  not  be  reviewed,  there  being  no  bill  of  ex- 
ceptions or  statement  on  appeal.  (46  Cal.  67;  43  Cal.  184; 
27  Cal.  108;  36  Cal.  112;  41  Cal,  136.) 

Want  of  recitals  in  a  judgment  does  not  affect  its  validity. 
(50  Cal.  455.) 

Henry  E.  Highton  and  George  B.  B.  Hayes,  counsel  for 
appellant;.  « 

The  answer  denies  squarely  that  respondent  is  the  owner 
in  fee.     This  denial  raises  a-disfcinct  issue. 

A  material  allegation  in  the  complaint  being  thus  contro- 
verted by  the  answer,  the  cause  was  ripe,  and  all  the  respond- 
ent could  do  in  the  absence  of  the  appellant  and  his  attorney 
was  to  ''proceed  with  his  case,  and  take  a  verdict  or  judg- 
ment," as  might  be  appropriate.  (C.  C.  P.,  pp.  590-594; 
32  Cal.  267;  34  Cal.  46^7;  40  Cal.  443.) 

Crockett,  J. 

The  appeal  from  the  order  denying  the  motion  to  vacate 
the  order  dismissing  the  cross-complaint  and  to  set  aside  the 
judgment  was  not  taken  in  time,  and  is  therefore  dismissed. 
Nor  can  the  order  dismissing  the  jcross-complaint,  and  di- 
recting a  judgment  to  be  entered  for  the  plaintiff,  be  reviewed 
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on  the  appeal  from  the  judgment  in  the  absence  of  a  bill  of 
exceptions  or  statement  on  appeal.  (Dofiglas  vs.  DaHn,  46 
Cal.  49.) 

It  appears,  however,  from  a  recital  in  the  judgment,  that 
the  cause  was  regularly  called  for  trial,  and  the  defendant 
failed  to  appear;  whereupon  the  cross-complaint  was  dis- 
missed, and  thereupon,  on  motion  of  the  plaintiff,  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff  on  tlie  pUadingB. 
It  is  contended  for  the  defendant  that  the  judgment,  ren- 
dered without  proof,  can  not  be  supported,  because  several 
material  averments  of  the  complaint  were  denied  by  the 
answer.  Assuming,  for  the  purposes  of  this  decision,  that 
the  recitals  in  the  judgment,  to  the  effect  that  the  defendant 
failed  to  appear  at  the  trial,  and  thereupon  the  order  sustain- 
ing the  motion  of  the  plaintiff  for  judgment  on  the  pleadings 
was  made,  constitutes  a  material  part  of  the  judgment,  and 
can  be  considered  on  an  appeal  from  the  judgment,  we  are 
nevertheless  of  opinion  that  the  judgment  for  the  plaintiff 
was  properly  rendered,  and  ought  not  to  be  disturbed. 

The  action  is  brought  under  Section  738  of  the  Code  of 
Civil  Procedure,  which  provides  that — "  An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim."  The  complaint,  after  aver- 
ring that  the  plaintiff  is  the  owner  in  fee  of  the  premises, 
proceeds  to  state  how  he  acquired  his  right,  to-wit:  by  a 
deed  from  the  defendant  and  her  husband;  and,  after  alleg- 
ing the  death  of  the  husband,  avers  that,  '^  notwithstanding 
the  ownership  of  plaintiff,  and  the  execution  of  said  deed  as 
aforesaid,  the  defendant  sets  up,  and  claims  still,  some  es- 
tate or  interest  in  said  property  above  described,  adverse  to 
the  plaintiff." 

The  statute  evidently  contemplates  that,  whether  the  plaint- 
iff be  the  owner  in  fee  or  not,  if  the  defendant  claims  an  in- 
terest adversely  to  his  right  or  title,  such  as  it  is,  he  is  enti- 
tled, in  an  action  of  this  character,  to  have  the  adverse 
claim  determined.  In  this  view  of  the  statute,  we  see  no 
reason  why  the  plaintiff  may  not  state  in  the  complaint  the 


The  Pacifio  Coast  Law  Jotjrnal.  425 

nature  of  his  right  or  title,  against  which  the  defendant  as- 
serts  an  adverse  claim.  The  answer  in  this  case  denies  that 
the  plaintiff  is  the  owner  in  fee,  and  then  proceeds  to  aver 
that  the  "  deed  "  under  which  the  plaintiff  claims  was  intend- 
ed as  a  mortgage.  The  answer  does  not  deny  that  the  deed 
was,  in  form,  an  absolute  conveyance;  but,  as  we  understand 
it,  admits  that  fact,  and  rests  the  defense,  solely  on  the 
ground  that  it  was  intended  as  a  mortgage.  This  was  an  af- 
firmative allegation,  the  burden  of  proving  which  was  on  the 
defendant;  and  as  she  failed  to  appear  at  the  trial,  and  to 
offer  evidence  in  support  of  the  answer,  judgment  was  prop- 
erly rendered  for  the  plaintiff.  It  was  a  misnomer  to  term 
it  a  judgment  on  the  pleadings,  when  it  was,  in  fact,  a  judg- 
ment for  want  of  evidence  on  the  part  of  the  defendant,  to 
support  the  affirmative  defense  set  up  in  the  answer.  But 
the  judgment  being  proper,  it  will  not  be  disturbed,  because 
it  was  called  by  a  wrong  name. 

Judgment  affirmed. 

We  concur: 

Neles,  J. 

McKlNSTBY,  J. 

Wallace,  C.  J. 
Bhodes^  J. 


FNo.  .6.606.] 

[Filed  January  13,  1878.] 
BLACK  vs.  SPBAGUE. 

• 

1.  In  an  action  of  ejectment  against  several  defendants  for  fifteen  hundred  acres  of 
land,  the  plaintiff  derained  title  under  a  patent  from  the  United  States,  issued 
on  a  confirmed  Mexican  grant.  One  of  the  defendants  disclaimed  title  as  to  all 
the  land  in  controversy,  excent  about  one  hundred  and  seven  acres,  which  he 
claimed  under  a  subsequent  patent  issued  to  him  as  a  pre-emptor  by  the  United 
States.  The  case  was  tried  with  a  jury,  and  at  the  trial  the  sole  controversy 
was  in  respect  to  the  location  of  one  of  the  lines  caUed  for  in  the  plaintiff's 
patent.  The  jury  returned  a  verdict  in  these  words :  **  We  find  for  the  plaint- 
iff according  to  the  patent,  and  assess  the  damages  at  five  cents  per  acre  per 
year."  Held :  That  the  verdict  must  receive  a  reasonable  interpretation,  and 
is  to  be  construed  in  reference  to  the  only  controversy  which  was  waged  before 
the  jury ;  and,  considered  in  that  light,  the  verdict  is  not  void  for  uncertainty. 
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2.  The  instructions  placed  the  case  fully  and  fairly  before  the  juiy,  and  the  objections 
taken  to  them  are  hypercridcaL 

Crockett,  J. 

The  action  is  ejectment  against  seyeral  defendants  for  the 
recovery  of  fifteen  hundred  acres  of  land,  claimed  by  the 
plaintiff  to  be  included  in  the  patent  for  a  confirmed  Mexi- 
can grant,  under  which  the  plaintiff  derains  title.  The  de- 
fendant, Sprague  (who  is  the  only  appellant),  disclaimed  ti- 
tle to  the  land  in  controversy,  except  a  tract  of  one  hundred 
and  seven  acres,  or  thereabouts,  which  he  claims  under  a 
patent  from  the  United  States,  issued  to  him  as  a  pre-emptor, 
subsequent  in  date  to  the  patent  under  which  the  plaintiff 
claims.  The  cause  was  tried  with  a  jury,  and  at  the  trial  the 
sole  controversy  was  as  to  the  correct  location  of  the  line 
called  for  in  the  plaintiff's  patent,  as  running  from  station  24 
to  station  25,  the  defendant  claiming  that  station  25  was  at  a 
post  set  in  a  mound  of  stones,  while  the  plaintiff  claimed 
that  the  correct  location  of  that  station  was  at  another  post 
in  the  vicinity,  set  at  the  time  of  the  survey  in  the  field,  but 
which  has  disappeared. 

If  the  defendant's  theory  as  to  the  location  of  station  25 
was  correct,  the  plaintiff's  patent  would  include  none  of  the 
land  patented  to  Sprague.  On  the  other  hand,  if  the  plaint- 
iff's theory  was  correct,  his  patent  included  one  hundred  and 
seven  acres,  or  thereabouts,  of  the  land  embraced  in  Sprague's 
patent.  So  far  as  Sprague  was  concerned,  the  only  question 
before  the  jury  was  as  to  the  correct  location  of  the  line  in 
the  plaintiff's  patent,  from  station  24  to  station  25;  and  after 
hearing  the  evidence  and  the  charge  of  the  court,  the  jury 
returned  a  verdict  in  these  words:  *'  We  find  for  the  plaint- 
iff according  to  the  patent,  and  assess  the  damages  at  five 
cents  per  acre  per  year."  The  defendant  excepted  to  the 
verdict  as  void  for  uncertainty;  but  the  court  received  it,  and 
entered  a  judgment  for  the  plaintiff,  without  damages.  The 
defendant  renews,  on  this  appeal,  the  proposition  that  the 
verdict  is  void,  and  will  not  support  the  judgment. 

But  the  verdict  must  receive  a  reasonable  interpretation, 
and  is  to  be  construed  in  reference  to  the  only  controversy 
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which  was  waged  before  the  jury.  The  verdict  could  not 
have  been  for  the  plaintiff,  except  on  the  ground  that  he  had 
convinced  the  jury  of  the  correctness  of  his  theory  as  to  the 
proper  location  of  the  disputed  line;  and  if  that  theory  was 
correct,  it  is  not  denied  that  the  plaintiff's  patent  included 
the  one  hundred  and  sev^n  acres,  or  thereabouts,  claimed  by 
Sprague  under  his  patent.  The  words  *' according  to  the 
patent,"  found  in  the  verdict,  may  be  rejected  as  surplusage, 
in  yiew  of  the  only  question  of  fact  on  which  the  jury  was  to 
pass;  and  at  mosfc,  it  was  only  an  awkward  method  of  ex- 
pressing the  fact  that  the  plaintiff's  patent  included  the  prem- 
iBes  in  controversy. 

The  defendant  excepted  to  several  of  the  instructions  given 
to  the  jury;  but  after  a  careful  examination  of  the  Judge's 
charge,  we  think  it  placed  the  law  of  the  case  fully  and  fairly 
before  the  jury,  and  that  the  objections  urged  by  the  defend- 
ant are  hypercritical. 

Judgment  and  order  affirmed. 

We  concur : 

Wallace,  C.  J. 
Bhodes,  J. 

McKlNSTRY,  J. 
NiLES,  J, 


[No.  6,098.] 

[Filed  January  13,  1879.] 

* 

WELLS,  Plaintiff  and  Appellant, 

vs. 
HAETER  AND  WIFE,  Defendants  and  Respondents. 

• 

Ak*  agreement  between  the  maker  and  payee  of  a  promissory  note,  secured  by  a  mort- 
gage, which  agreement  was  made  after  the  maker  and  his  wife  have  acquired  a 
homestead  on  the  mortgaged  premi^e8,  and  more  than  four  years  after  the  ma- 
turity of  the  note,  will  not  have  the  effect  to  keep  the  mortgage  on  foot,  or  re- 
new it,* 

Appeal  from  Fifteenth  District  Court,  city  and  county  of 
San  Francisco. 

^he  aytlsbus  assames  thut  the  homestead  was  a<*quired  htfott  the  Dew  agret>meut  ex* 
tending  time  of  note;  whereas,  by  agreed  statemeai  of  racts,  it  was  given  after. 
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This  is  a  suit  to  foreclose  a  mortgage.  The  complaint  sets 
out  that  the  plaintiff,  being  the  owner  and  in  possession  of 
the  mortgaged  premises,  sold  them  to  defendant,  B.  Barter, 
for  $2,000 — ^half  cash,  half  by  note  and  mortgage,  dated  May, 
1869,  payable  in  twelve  months,  with  interest;  that  the  in- 
terest was  regularly  paid  to  1874;  .that  in  1875,  by  an  in- 
dorsement on  the  note,  it  was  extended  to  1876. 

Wife  of  defendant,  in  her  answer,  pleads  the  filing  ef  a 
homestead  claim  (November  8th,  1875),  together  with  her 
husband,  nin^  months  after  the  new  contract,  and  then  the 
Statute  of  Limitations. 

Judgment  for  plaintiff  against  the  defendant,  B.  Harter, 
for  the  amount  of  the  note  only,  the  court  refusing  to  fore- 
close the  mortgage,  and  gave  judgment  in  favor  of  wife  of 
defendant. 

E.  A.  Lawrence,  attorney  for  plaintiff. 

The  court  has  held  that  the  renewal  of  the  note  is  a  re- 
newal of  the  mortgage.  (26  CaL  432;  43  Cal.  185;  C.  C.  P., 
Sec.  360;  18  Kansas,  104  or  124.) 

A  mortgage  is  a  mere  accessory  of  the  original  debt — it  is 
extinguished  only  when  the  original  debt  is  extinguished. 
The  statute  does  not  extinguish  the  debt  nor  the  lien — it 
only,  when  properly  pleaded,  bars  the  recovery.  (42  Cal. 
493;  36  Cal.  184.) 

If  the  mortgage  is  extinguished,  then  a  vendor's  lien  should 
be  enforced  in  favor  of  plaintiff.  (C.  C.^  Sees.  3,046,  3,048, 
2,898.) 

It  is  only  extinguished  with  the  original  debt.  (C.  C,  Sec. 
2,911;  C.  C.  P.,  Sec.  360.) 

Vendor's  lien  is  not  lost  by  taking  a  mortgage.  {Dusen- 
bury  vs.  Hulbert,  59  N.  Y.  541.) 

A.  W.  Thompson,  attorney  for  respondent. 

The  indorsement  made  after  the  note  is  outlawed,  although 
in  terms  an  extension  of  time  ci  payment,  is  a  new  obliga- 
tion— a  cause  of  action  on  which  is  not  the  original  contract, 
but  is  the  new  promise.  The  mortgage  died  with  original 
note.     (39  Cal.  434;  36  Cal.  180;  Code  C.  P.,  Sec.  360.) 
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The  maker  of  the  new  mortgage  did  not  secure  it  by  any 
mortgage. 

Under  the  Code  the  mortgage  can  not  be  renewed  other 
than  by  writing,  executed  with  the  formalities  required  in 
the  case  of  the  grant  of  real  property.  There  is  now  possi- 
bly no  such  thing  as  an  extension  or  renewal  of  a  mortgage, 
incidentally,  by  implication,  or  at  all,  other  than  by  distinct 
writing,  expressing  the  purpose  of  the  party  to  so  renew  or 
extend  the  mortgage.     (Civil  Code,  Sec.  2,922.) 

The  wife  had  a  right  to  acquire  as  she  did  a  homestead  es- 
tate in  the  land.  This  estate  was  exempt  from  the  operation 
of  the  mortgage,  which  had  died  with  the  original  note.  She 
had  a  right  to  plead  the  Statute  of  Limitations;  she  did  so, 
and' any  foreclosure  of  a  lien  for  her  husband's  debts  is  an 
interference  with  the  rights  in  the  premises.  (Civil  Code, 
Sec.  1,241;  36  Cal.  11;  43  Cal.  185;  38  Cal.  243.) 

As  to  vendor's  lien,  no  issue  is  tendered  in  the  complaint; 
it  was  waived  by  taking  the  mortgage.  (21  Cal.  175;  23  Cal. 
633;  12  Cal.  301;  17  Cal.  70.) 

And  the  Statute  of  Limitations  runs  against  it. 

Bhodes,  Ji 

Subsequent  to  the  execution  of  the  mortgage,  the  defend- 
ants, Harter  and  his  wife,  filed  a  declaration  of  homestead 
on  the  mortgaged  premises.  More  than  four  years  after  the 
maturity  of  the  note,  Harter,  the  maker  thereof,  and  the 
plaintiff,  the  payee/  extended  the  time  of  the  payment  of  the 
note  for  one  year.  That  agreement,  even  if  it  would  have 
kept  the  mortgage  on  foot,  as  against  the  husband,  had  not 
the  premises  been  dedicated  as  a  homestead — and  it  is  un- 
necessary to  decide  that  point — it  could  not  have  that  effect 
as  against  the  homestead,  for  that  result  could  be  accom- 
plished only  by  the  joint  execution  of  a  proper  instrument 
by  both  husband  and  wife. 

Judgment  and  order  affirmed. 

We  concur: 

NlLES,  J. 

Crockett,  J. 
Wallace,  C.  J. 
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[No  5956.] 

[Filed  January  13,  1879.] 
BABEEB  £T  AL.,  Appellants, 

78. 

BTANFOBD  et  al.,  Bespondents. 

The  turetiet  On  the  bond  of  an  adminintratrix  are  not  responsible  for  her  acts  or  de- 
1     fault  in  the  application  of  the  funds  of  an  estate,  after  they  have,  by  order  of 
the  Probate  Court,  been  turned  over  to  her  as  a  trustee,  to  be  held  and  managed 
by  her  in  trust,  in  pursuance  of  the  will  of  the  deceased. 

Appeal  from  Twelfth  District  Court,  City  and  County  of 
San  Francisco. 

This  is  an  action  against  Helen  M.  Stanford,  administratrix 
of  J.  W.  Barker,  and  the  sureties  on  her  bond,  to  recover 
sum  found  doe  the  appellant  by  the  Probate  Court,  and 
which  the  said  administratrix  was  ordered  to  pay  over  forth- 
with. 

The  sureties  in  their  answer  aver  that  defendant,  adminis- 
tratrix, duly  filed  her  final  account  which  was  allowed  and 
affirmed;  that  an  order  of  distribution  was  made  July  11th, 
1859,  as  follows:  ''That  the  balance  of  the  funds  of  this 
estate,  being  the  sum  of  $1,494  65,  remain  in  the  hands  of 
said  administratrix  until  the  further  order  of  this  court,  to 
be  held  and  managed  by  her  in  trust  in  pursuance  of  the 
provisions  of  the  will  of  deceased  for  the  children,"   etc. 

Judgment  for  plaintiffs  and  against  defendant  Stanford 
(administratrix)  alone,  and  in  favor  of  defendants  (sureties). 

Plaintiff  appealed. 

Bartlett  &  Pratt,  for  appellants. 

Cope  &  Boyd  and  D.  P.  Barstow,  for  respondents. 

Bhodes,  J. 

The  order  made  by  the  Probate  Court,  on  the  11th  day  of 
July,  1859,  is  an  order  of  final  distribution.  The  funds  in 
the  hands  of  the  administratrix  were  ordered  **to  be  held 
and  managed  by  her  in  trust,  in  pursuance  of  the  will  of  the 
deceased,  for  the  children  of  the  deceased ;''  and  she  there- 
upon took  the  funds,  and  thereafter  held  them  in  her  capac- 
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ity  as  trustee.  Having  taken  the  funds  in  that  capacity,  she 
was  no  longer  subject,  in  respect  to  those  funds,  to  the  orders 
of  the  Probate  Court,  as  the  administratrix  of  the  estate  of 
the  deceased.  The  sureties  upon  her  bond  as  administratrix 
did  not  become  liable  for  her  acts  or  default  as  such  a  trustee 
in  the  application  of  the  funds. 

Judgment  and  order  affirmed. 

We  concur : 

Crockett,  J. 

NiLES,  J. 
McKlNSTBY,  J. 

Wallace,  C.  J. 


[No  4988.] 

[Filed  January  13,  1879.] 

WINTEB,  Respondent, 

vs.- 

BELMONT  MINING  CO.,  Appellant. 

1. 1/  W.y  being  the  owner  of  oertain  shares  of  the  capital  stock  of  a  mining  corporation 
organized  nnder  the  laws  of  this  Stite,  causes  them  to  be  transferred  on  the 
books  of  the  company  to  M.,  to  whom  a  certificate  is  issued  in  due  form,  and 
if  M.  thereupon  indorses  the  certificate  in  blank  and  delivers  to  W.  from  whom, 
while  so  indorsed  in  blank  and  while  M.  still  stands  on  the  books  of  the  corpo- 
ration as  the  registered  owner,  the  certificate  is  subsequently  stolen  by  M.,  who 
puts  it  on  the  market,  and  it  is  purchased  in  the  usual  course  of  business,  in 
good  faith  and  without  notice,  by  a  third  person,  the  purchaser  will  acquire  a 
valid  title  to  the  stock  as  against  W. 

Appeal  from  Fourth  District  Court,  City  and  County  of 
San  Francisco. 

Plaintiff  being  the  owner  of,  and  having  in  his  possession, 
the  certificates  for  certain  shares  of  the  capital  stock  of  de- 
fendant, standing  in  the  name  of  others  than  himself,  caused 
them  to  be  transferred  in  the  books  of  defendant  to  the  name 
of  ''M.,  Trustee."  M.  afterwards  indorsed  the  certificates 
in  blank  and  delivered  them  to  plaintiff,  and  subsequently 
stole,  and  sold  them  in  the  ordinary  course  of  business  for 
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market  value,  and  without  the  purchaser  having  any  knowl* 
edge  of  plain tifiTs  claim.  After  sale  plaintiff  became  aware 
of  the  theft,  and  notified  defendant  thereof,  and  demanded  a 
transfer  of  the  shares.  Defendant  refused,  and  plaintiff 
brought  action  for  the  conversion.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appealed. 

Jarboe  &  Harrison,  Stewart  &  Greathouse,  for  appellant. 

By  causing  stock  to  be  registered  in  name  of  ''  M.,  Trustee," 
plaintiff  held  him  out  to  the  world  as  the  owner,  and  gave 
him  power  to  dispose  of  it.     (42  Cal.  139;  48  Cal.  99.) 

Plaintiff  is  estopped  from  questioning  any  act  of  M.  in 
disposing  of  stock.   (46N.Y.329;  55N.T.41;  57N.T.616.) 

He  is  bound  by  consequences  of  any  negligence  on  his 
part  which  enabled  M.  to  dispose  of  stock.  (4  Bing.  253; 
21  N.  Y.  631.) 

The  legal  title  of  the  stock  was  never  in  plaintiff,  but  at  all 
times  in  M.,  and  a  boiiajide  purchaser  without  notice  from 
the  holder  of  the  legal  title,  took  the  legal  title  coupled  with 
an  equitable  title,  which  was  superior  to  the  title  of  plaintiff. 
(49  N.  Y.  210;  L.  E.  82;  B.  411.) 

M.,  after  indorsement,  was  trustee  of  plaintiff.  (52  N.  Y. 
210.) 

A  sale  by  a  trustee  holding  legal  title,  to  a  bona  fide  pur- 
chaser *f  or  value,  will  bar  rights  of  the  cestui  que  trust.  (Sto- 
ry's Eq.  Jur.  Sees.  977,  1264;  0.  C.  Sees.  856,  869;  48  N. 
Y.  607;    57  N.  Y.  623.) 

S.  W.  HoUiday,  for  respondent. 

It  being  a  conceded  fact  that  plaintiff  was  the  true  owner 
at  the  time  of  theft,  no  man's  right  to  his  property  can  be 
divested  without  his  consent.  No  man  can  convey  to  another 
a  better  title  than  he  has  himself.  (42  Cal.  99;  13  N.  Y.  B. 
626;  20  Wendell,  267;  46  N,  Y.  335;  50  Cal.  412.) 

Crockett,  J. 

In  Weston  vs.  Bear  River  and  Auburn  W.  and  M.  Co.  (6  Cal. 
425),  the  action  was  a  bill  in  equity,  alleging  that  tlie  plaint- 
iff purchased  at  execution  sale,  certain  shares  of  the  capital 
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stock  of  the  defendant  corporation,  which  stood  on  the  books 
of  the  corporation  in  the  name  of  LoTell,  the  defendant  in 
the  execution.  It  was  further  alleged  that  the  defendant 
Swift  had  possession  of  some,  and  the  defendants  Beese  & 
Buckingham  of  others  of  the  certificates,  which  they  refused 
to  surrender,  and  the  prayer  of  the  complaint  was  for  a  de- 
cree to  compel  the  surrender  of  the  certificates,  and  that  the 
corporation  issue  new  certificates  to  the  plaintiff.  It  appeared 
from  the  answers  that  the  certificates  held  by  Swift  had  been 
hypothecated  to  him,  and  those  held  by  Beese  &  Buckingham 
had  been  sold  to  them,  before  any  lien  had  attached  thereon 
in  the  suit  in  which  the  execution  issued,  under  which  the 
plaintiff  purchased,  and  that  when  he  purchased,  he  had 
notice  of  such  sale  and  hypothecation;  and  further  that  the 
certificates  held  by  Beese  &  Buckingham  had  been  surren- 
dered and  new  certificates  issued  to  them.  The  court  found 
the  facts  to  be  as  alleged  in  the  complaint  and  answers,  and 
entered  a  decfee  ior  the  plaintiff.  On  appeal  it  became 
necessary  for  this  court  to  pass  upon  the  provisions  of  the 
corporation  acts  of  1850  and  1853,  regulating  the  transfer  of 
the  shares  of  a  private  corporation.  These  provisions  were 
substantially  the  same  as  Section  324  of  the  Civil  Code,  which 
provides  that  when  the  capital  stock  of  a  corporation  is  divi- 
ded into  shares,  and  certificates  therefor  are  issued,  such 
shares  of  stock  are  personal  property,  "and  may  be  trans- 
ferred by  indorsement  by  the  signature  of  the  proprietor,  or 
his  attorney  or  legal  representative,  and  delivery  of  the  cer- 
tificate; but  such  transfer  is  not  valid  except  between  the 
parties  thereto,  until  the  same  is  so  entered  on  the  books  of 
the  corporation  as  to  show  the  names  of  the  parties  by  and 
to  whom  transferred,  the  number  or  designation  of  the  shares 
and  the  date  of  the  transfer.'* 

In  construing  similar  provisions  in  the  acts  of  1850  and 
1853,  the  court,  in  the  Weston  case,  said:  "A  party  who  pur- 
chases at  Sheriff's  sale,  stocks  of  an  incorporation,  knowing 
that  the  certificates  of  such  stock  have  been  previously 
hypothecated,  is  chargeable  with  notice  of  such  fact  and  takes 
subject  to  the  claim  of  the  pledgee.    Neither  the  incorpora** 
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tion  law  of  1850  or  1853  was  intended  to  cover  a  case  of  this 
kind,  biU  apply  only  to  transfers  and  purchases  in  good  faith 
wUhoui  notice"  It  therefore  decided  that  the  plaintiff  was 
not  entitled  to  equitable  relief,  and  the  judgment  was  revers- 
ed. The  court  reached  this  conclusion  solely  on  the  theory 
that  the  statutes  regulating  the  transfer  of  certificates  of  stock 
in  a  private  corporation,  imparted  to  the  certificates,  as  be- 
tween third  persons,  the  character  of  negotiable  instruments. 
The  effect  of  the  decision  was  that  if  the  certificates  had 
been  hypothecated  before  the  attachment  lien  accrued,  and 
if  the  purchaser  at  the  execution  sale  took  with  notice  of  the 
prior  hypothecation,  he  acquired  no  rights  ba  against  the 
pledgee.  The  reverse  of  the  proposition  would,  of  course, 
be  true,  and  if  he  had  purchased  without  notice,  his  title 
would  have  prevailed  as  against  the  pledgee;  or  as  the  court 
expresses  it,  that  the  provisions  of  the  statute  ''apply  only 
to  transfers  and  purchases  in  good  faith  without  notice.*'  In 
other  words,  that  the  statute  had  placed  the  certificates  in  so 
far  on  the  footing  of  negotiable  instruments,  that  if  they  had 
been  hypothecated  before  the  attachment  lien  accrued,  never- 
theless if  the  purchaser  at  the  Sheriff's  sale  to  enforce  the 
Uen  had  purchased  without  notice  of  the  hypothecation,  he 
would  have  acquired  a  valid  title  as  against  the  pledgee. 

In  the  subsequent  cases  of  Naglee  vs.  Pacific  Wharf  Co. 
(20  Cal.  533),  and  People  vs.  Elrnore  (35  Cal.  665),  similar 
questions  arose;  and  though  not  fully  approving  the  decision 
in  the  Weston  case,  the  court  thought  it  was  too  late  to  dis- 
turb it  after  so  great  a  lapse  of  time,  and  that  it  ought  to 
stand,  on  the  principle  of  stare  decisis.  This  consideration 
has  acquired  much  additional  force  from  the  long  period 
which  has  since  elapsed;  and  even  though  we  entertained  a 
grave  doubt  as  to  the  soundness  of  the  original  decision,  we 
think  it  ought  not  now  to  be  disturbed. 

Assuming  that  decision  to.  be  correct,  the  principle  which 
it  decides  is  not  distinguishable  from  that  involved  in  this 
case.  If  the  purchaser  in  good  faith  and  without  notice, 
under  an  attachment  levied  on  stock  in  a  corporation,  as  the 
property  of  the  registered  owner,  will  acquire  a  good  title  as 
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against  a  prior  pledgee  or  purchaser  of  the  certificate,  cer- 
tainly a  purchaser  at  private  sale  in  good  faith  and  without 
notice,  in  the  usual  course  of  business,  of  a  certificate  issued 
to  the  registered  owner  and  duly  indorsed  by  him,  ought  to 
stand  on  at  least  as  favorable  a  footing.  In  support  of  these 
views,  we  refer  also  to  the  case  of  Brewster  vs.  Sime  (42  Cal. 
139),  and  Thompscm,  vs.  Toland  (48  Cal.  112),  much  of  the 
reasoning  in  each   of  which  is  applicable  to  the  question 

under  discussion. 
In  the  case  of  Sherwood  vs.  Meadow  Valley  Mining  Co.  (50 

Cal.  412),  our  attention  was  not  called  to  the  foregoing  de- 
cisions, nor  to  the  statute  regulating  the  transfer  of  stocks  in 
private  corporations.  Without  referring  to  these  decisions 
or  to  the  statute  on  which  they  were  founded,  counsel  in  the 
Sherwood  case  discussed  the  sole  proposition  whether  a  cer- 
tificate of  this  character,  on  general  principles  of  commer- 
cial law,  was  negotiable  in  the  sense  in  which  bills  of  ex- 
change and  other  similar  instruments  are  negotiable,  and  we 
held  they  were  not,  which  was  the  only  point  decided  in  that 
case. 

Judgment  reversed  and  cause  remanded. 

"We  concur: 

Wallace,  C.  J. 

NiLES,  J. 

Rhodes,  J. 

MoKlNSTRY,  J. 


United  States  District  Court, 

District  of  California. 


NUNAN  vs.  THE  SCHOONER  ''SUPERIOR." 

A  Sherifp  who  has  permitted  an  attached  ▼easel  to  get  into  the  possession  of  a  third 
party,  who  contracted  debts  for  supplies  and  necessaries  furnished  said  vessel, 
acquires  no  lien  by  ha  zing  paid  said  claim  for  supplies,  as  against  a  subsequent 
purchaser  at  Sheriff's  sale,  without  notice. 
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Hoffman,  J* 

The  facts  of  this  case  are  not  seriously  disputed. 

In  the  early  part  of  1876,  one  Johnson  succeeded  in  get- 
ting possession  of,  and  making  away  with,  the  schooner  ''  Su- 
perior," then  in  the  custody  of  the  libellant  as  Sheriff  of  the 
city  and  coanty  of  San  Francisco,  under  an  attachment  lev- 
ied at  the  suit  of  the  California  Cracker  Company  against 
one  Clay,  the  alleged  beneficial  owner. 

Johnson,  after  putting  a  crew  od  board,  proceeded  with 
the  schooner,  and  in  command  of  her,  to  Port  Townsend, 
Washington  Territory,  where  he  contracted  debts  to  a  con- 
siderable amount  for  supplies  and  necessaries.  The  Sheriff, 
having  ascertained  her  whereabouts,  followed  her  to  Port 
Townsend,  and  was  about  to  reclaim  her,  when  Bothschild, 
who  had  furnished  the  supplies,  filed  a  libel  against  her  in 
the  Admiralty  Court  of  the  Territory. 

The  Sheriff  thereupon  paid  Rothschild's  bill,  took  an  as- 
signment of  his  claim,  and  returned  with  the  vessel  to  this 
city. 

She  remained  in  his  possession  until  on  or  about  the  11th 
of  December,  1876,  when  judgment  having  been  obtained  by 
the  Cracker  Company  in  the  suit  against  Clay,  and  execu- 
tion issued,  she  was  sold  by  the  Sheriff  at  public  auction, 
the  company  becoming  the  purchaser. 

On  the  15th  of  January,  1877,  Peter  Larsen  filed  a  libel 
in  this  court  against  the  schooner,  which  was  then  in  pos- 
session of  the  Cracker  Company,  under  a  bill  of  sale  exe- 
cuted to  them  by  the  Sheriff.  The  vessel  remained  in  the 
custody  of  the  Marshal  until  on  or  about  January  29,  1877, 
when  Orrington  Betts,  in  whose  name  she  stood  in  the  rec- 
ords of  the  Custom  House,  sold  her  to  Thomas  D.  Young, 
the  present  claimant,  for  the  sum  of  $8,400,  of  which  $1,200 
was  paid  in  cash,  and  applied  in  satisfaction  of  Larsen's 
claim,  and  the  balance  by  a  negotiable  promissory  note, 
which  has  since  been  paid. 

The  bill  of  sale  executed  by  Betts  to  Young  was  at  once 
recorded,  and  the  Cracker  Company  having  failed  to  record 
their  bill  of  sale  from  the  Sheriff,  the  property  in  the  vessel 
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was  subsequently  adjudged  to  be  in  Young,  as  an  inno- 
cent, bona  fide  purchaser  for  value  from  the  legal  owner  of 
record  under  a  bill  of  sale  having  priority  of  record. 

On  the  30th  day  of  January  the  present  libel  was  filed  by 
Nunan  as  the  assignee  of  Bothschild. 

The  claim  of  the  libelant,  if  maintained,  involves  the 
affirmation  of  the  following  propositions : 

1.  That  Bothschild  had  a  valid  lien  on  the  vessel. 

2.  That  the  Sheriff  had  the  capacity  to,  and  in  fact  did, 
succeed  to  the  rights  of  Bothschild,  by  virtue  of  the  latter's 
assignment  to  him. 

3.  That  his  official  sale  of  the  vessel,  without  notice  of 
the  existence  of  the  lien,  did  not  amount  to  a  waiver  of  it  in 
favor  of  a  subsequent  purchaser  for  value,  and  without  no- 
tice. 

4.  That  his  lien  has  not  been  lost  by  his  laches  in  prose- 
cuting. 

1.  In  determining  the  first  point,  it  is  not  necessary  to 
consider  the  general  question  whether  a  mere  trespasser  who, 
by  force  or  fraud,  has  succeeded  in  making  away  with  a  ves- 
sel, and  who  has  no  color  of  possessory  or  proprietary  right, 
can  make  contracts  with  innocent  third  parties  which  will 
bind  her  in  rem  as  against  her  real  owners. 

The  facts  in  this  case  do  not  present  such  a  question. 

Prima  facte,  the  person  in  peaceable  and  undisputed  pos- 
session of  the  ship  as  master  is  presumed  to  have  been  duly 
appointed.  If  the  owner  seeks  to  avoid  contracts  made  or 
liens  created  by  him  under  the  circumstances  above  suggest- 
ed, the  burden  of  proof  is  on  him  to  establish  the  facts. 
No  attempt  to  do  so  has  been  made  in  the  case  at  bar. 

On  the  contrary,  it  appears  that  at  the  time  of  the  escape, 
Johnson  appeared  on  the  Custom  House  records  as  her  law- 
ful master.  Whether  he  had  been  discharged  during  the 
time  she  remained  in  the  Sheriff's  custody  does  not  appear. 
It  is  certain,  however,  that  no  one  had  been  substituted  for 
him  of  record  at  the  Custom  House. 

Nor  is  the  conjecture  or  suspicion  that  Johnson  escaped 
with  the  vessel  with  the  connivance  or  at  the  instigation  of 
the  owners  repelled  by  any  evidence  whatever. 
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If,  then,  this  were  a  suit  between  the  material  man  and 
the  owners  of  the  vessel  at  the  time  of  the  escape,  I  should 
feel  little  hesitation  in  holding  that  the  latter  had  offered  no 
evidence  on  which  the  claim  of  the  former  could  be  disal- 
lowed. 

I  shall,  therefore,  in  the  further  consideration  of  this  case, 
assume  that  Bothschild  acquired  a  valid  lien  on  the  vessel, 
which  he  could  have  enforced  against  the  owner. 

Whether  it  would  have  been  equally  enforceable  against 
the  Sheriff  is  more  doubtful. 

The  latter  might,  with  some  plausibility,  have  urged  that 
the  lien  of  the  attaching  creditor  was  prior  and  paramount 
to  any  liens  growing  out  of  the  contracts  made  by  a  person 
whose  possession  had  been  obtained  by  a  flagrant  violation 
of  law. 

That  he  (the  Sheriff)  was  Entitled  to  the  exclusive  posses- 
sion of  the  ship,  and  that,  in  legal  contemplation,  she  was 
still  in  custodia  legia;  that  he  had  a  right  to  invoke  the  pow- 
ers of  a  court  of  admiralty  to  reinstate  him  in  the  posses- 
sion of  which  he  had  been  illegally  divested;  and  that  it 
must  continue  until  the  lien  of  the  attaching  creditor  should  be 
either  dissolved  by  an  adverse  judgment  in  the  pending  suit, 
or  by  a  satisfaction  out  of  the  proceeds  of  the  vessel  when 
sold;  and  that  in  the  last  case  the  material  man  could  only 
look  for  the  payment  of  his  demand  to  the  surplus  that  might 
remain  on  such  sale,  after  satisfying  the  judgment  of  the  at- 
taching creditor. 

I  am  not  prepared  to  say  that  a  possessory  suit  by  the 
Sheriff  could  not  have  been  maintained  on  these  grounds, 
even  against  the  claims  of  the  material  man  to  a  lien. 

If  not,  it  would  for  the  reason  that  it  was  an  indirect  mode 
of  visiting  the  consequences  of  the  Sheriff's  own  negligenoe 
upon  an  innocent  party,  who,  but  for  that  negligence,  would 
have  had  no  dealings  with  the  vessel;  that  the  attaching  cred- 
itor was  amply  protected  by  the  Sheriff's  liability  on  his  offi- 
cial bond;  and  that  the  Sheriff  could  not  escape  or  diminish 
that  liability  by  casting  the  loss  upon  an  innocent  party  who 
had  dealt  on  the  credit  of  the  vessel,  and  without  knowledge 
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or  means  of  knowledge  of  the  facts,  with  a  person  whose 
possession  and  apparent  authority  lyere  exclusively  the  re- 
sult of  the  Sl)eriff 's  negligence  in  the  performance  of  his  offi- 
cial duty. 

If  there  be  any  force  in  these  last  suggestions,  it  follows 
that  the  Sheriff,  in  paying  off  the  claims  of  the  supply  man, 
did  no  more  than  his  duty,  and  in  fact  was  only  meeting  a 
liability  which  he  had  already  incurred. 

In  that  yiew,  the  claim  of  Uie  supply  man  would  be  deemed 
to  be  extinguished  by  the  payment  by  the  Sheriff,  and  the 
latter  would  have  no  demand  on  any  one  for  reimbursement, 
and  consequently  could  have  no  lien  to  enforce  it. 

I  am  not  sure,  however,  that  this  would  be  the  legal  re- 
sult. 

On  the  contrary,  I  incline  to  think  that  if  the  lien  of  the 
attaching  creditor  had  been  dissolved,  either  by  an  adverse 
judgment  in  the  suit,  by  bonding  of  the  vessel,  or  by  a  set- 
tlement of  his  claim,  and  the  vessel  had  been  restored  to 
the  owner,  the  Sheriff  might,  on  producing  the  assignment 
to  him  of  the  supply  man's  demand,  and  on  proof  that  the 
escape  was  by  the  instigation  or  with  the  connivance  of  the 
owners,  and  that  the  master  who  had  contracted  the  debt 
was  their  agent,  he  subrogated  to  all  the  rights  in  personam 
and  in  rem  of  the  supply  man. 

But  no  such  proofs  have  been  presented  in  this  case,  and 
besides,  the  suit  is  not  against  the  vessel  in  the  hands  of  the 
owner,  who  may  have  instigated  Johnson  to  commit  the  tres- 
pass, but  against  a  purchaser  for  value  without  notice. 

It  will  not,  it  is  presumed,  be  contended  that  as  against  the 
attaching  creditor  the. Sheriff  had  any  claim  or  lien  on  the 
yessel.  Such  a  contention  would  involve  the  supposition 
that,  by  a  payment  rendered  necessary  by  his  own  negli- 
gence, he  could  acquire  a  right  in  the  vessel  superior  to  that 
of  the  party  to  whom  he  was  directly  responsible  for  his 
negligence.  Whereas,  in  fact  if  the  lien  of  Bothschild  had 
been  adjudged  to  be  prior  and  superior  to  th^t  of  the  attach- 
ing creditor,  and  the  latter  had  been  obliged  to  satisfy  it,  or 
the  vessel  had  sold  for  a  less  price  in  consequence,  the  sum 
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so  paid  by  the  creditor,  or  the  difference  in  price  obtained  at 
the  sale,  would  have  been  the  exact  measure  of  the  Sheriff's 
liability  for  the  escape. 

It  is  obvious  that  the  assignment  by  Bothschild  to  the 
Sheriff  conveyed  no  rights  as  against  the  attaching  creditor, 
and  carried  with  it  no  lien  enforceable  against  the  latter,  or 
against  the  purchaser  at  the  execution  sale.  And  this  not 
merely  on  the  ground  that  the  sale  and  delivery  of  the  ves- 
sel to  the  purchaser,  without  disclosing  his  claim,  created  an 
estoppel  or  constituted  a  waiver  by  the  Sheiriff  of  his  rights; 
but  because  he  had  no  rights  to  waive,  and  the  purchaser,  at 
the  sale,  either  with  or  without  notice,  took  the  property  di- 
vested of  all  lien  on  the  part  of  the  Sheriff. 

It  appears  to  me  that  the  present  claimant,  who  is  the  bona 
fide  purchaser  from  the  legal  owner  of  record,  must  occupy 
the  same  position;  and  that  the  only  right  acquired  by  the 
Sheriff  was  that  of  enforcing  his  lien  upon  the  vessel  while 
in  tiie  hands  of  the  owner,  and  on  proof  of  complicity  on 
their  part  in  the  escape,  or  that  the  master  who  contracted 
the  debt  was  their  duly  appointed  agent. 

But  if  this  view  be  erroneous,  it  is  at  least  clear  that  a  lien 
acquired  under  such  exceptional  circumstances  should  be 
promptly  asserted  and  diligently  enforced. 

But  the  Sheriff  not  only  failed  to  assert  his  claim  during 
the  whole  time  the  vessel  remained  in  his  custody  after  her 
return,  but  he  sold  her,  and  delivered  possession  to  the  pur- 
chaser, without  the  slightest  intimation  of  any  demand  of 
his  own  against  her  in  rem. 

The  sale  was  made  on  the  12th  of  December,  1876.  The 
present  libel  was  not  filed  until  January  30,  1877 — after,  as 
has  been  before  stated,  the  present  claimant  had  become  the 
owner  of  the  vessel  for  value,  and  without  notice. 

The  Sheriff  has  thus  been  doubly  in  fault. 

First,  in  permitting  the  vessel  to  be  taken  from  his  cus- 
tody; and,  secondly,  in  not  asserting  his  claim  until  the 
rights  of  an  innocent  party  had  attached. 

It  is  clear  that,  as  between  the  two,  the  rights  of  the  latter 
must  prevail. 

The  libel  must  be  dismissed. 


mtit  §m»t  ^m  I«um«l 


Vol.  2.  Febeuaby  1,  1879.  No.  23. 


Current  Topioa. 

Our  supplement  of  unwritten  opinions,  to  be  issued  soon, 
contains  an  important  ruling  in  respect  to  voluntary  convey- 
ances of  exempt  property  made  for  the  purpose  of '  defraud- 
ing creditors.  Substantially,  the  facts  are :  The  defendant 
being  largely  indebted,  conveyed  for  an  alleged  valuable 
consideration  (butremsdned  in  possession),  his  homestead  to 
his  father,  who  died  shortly  afterward.  The  action  was 
brought  by  the  administrator  of  the  deceased  father  to  eject 
defendant.  The  court  below  found  that  there  was  no  con- 
sideration for  the  transfer,  and  that  it  was  made  to  defraud 
creditors,  and  gave  judgment  for  plaintiff,  which  judgment 
the  Supreme  Court  affirmed.  It  is  claimed  by  appellant 
that  as  there  was  no  consideration  for  the  deed  there  is  a  re- 
suiting  trust  in  his  favor,  and  the  finding  that  the  convey- 
ance was  made  in  fraud  of  creditors  is  attacked  as  being  a 
legal  impossibility.  In  Corbari  vs.  Harshaw,  the  Supreme 
Court  of  Wisconsin,  in  a  recent  decie&on,  held  that  a  con- 
veyance of  exempt  property  could  not  be  impeached  by 
creditors.  There  are,  however,  many  authorities  holding  a 
different  view  (54  N.  H.  475 ;  S.  C.  20,  Am.  Rep.  148), 
The  respondent  argues  that  the  deed  is  presumptive  evi- 
dence of  consideration,  and  it  could  not  be  proven  that  there 
was  no  consideration  for  the  purpose  of  showing  that  no  es- 
tate passed  and  thus  defeat  the  operatian  of  the  deed.  (31 
Cal.  471 ;  36  Cal.  369 ;  Civil  Code  1614.;  See  also  C.  C. 
1040,  1105, 1107  ;  48  Cal.  386. 
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Volume  52  of  the  California  Supreme  Court  Reports  will 
be  issued  soon.  Mr.  Carpenter  has  done  good  work  since 
his  installation.  More  than#-  enough  copy  is  now  ready  for 
the  printer  to  complete  the  volume.  It  is  his  purpose  to 
issue  another  volume  before  the  close  of  the  year.  The  vol- 
ume about  to  be  issued  comprises  selected  cases  from  the 
close  of  the  last  volume  to  and  including  a  few  of  the  de- 
cisions of  the  April  Term,  1878.  It  is  gratifying  to  us  to 
see  that  our  construction  of  the  case  of  Wood  vs.  Orford^ 
reported  and  discussed  in  the  Journal  (1  P.  C.  L.  J.  301), 
is  supported  by  the  reporter  and  confirmed  by  the  court. 
The  case  will  appear  in  the  next  volume  of  Reports.  The 
principle  may  be  considered  settled  that  a  married  woman 
under  ouV  statutes  may  bind  herself  by  a  promissory  note, 
even  if  not  given  in  a  transaction  respecting  her  separate 
property. 

The  Clerk  of  the  Supreme  Court,  in  his  report  to  the  Con- 
stitutional Convention,  made  at  the  request  of  the  Judiciary 
Committee,  states  that  the  number  of  causes  filed  in  that 
court  from  January  1, 1860,  to  January  1, 1864,  is  1,530,  and 
the  number  filed  from  January  1,  1864,  to  January  1,  1868, 
is  2,067.  That  300  causes  are  awaiting  argument  at  the  com- 
mencement of  the  present  term,  and  that  the  causes  argued 
and  submitted  prior  to  the  present  term  remaining  undis- 
posed of  number  sixty. 


Judge  Temple,  of  the  Twenty-second  District,  recently  de- 
cided a  question  of  practice  of  some  interest  in  the  case  of 
Soviliard  vs.  Brotvn,  some  points  in  which  are  stated  below. 

Action  was  for  attorney's  fees.  The  answer  denied  that 
any  services  were  rendered,  and  set  up  non-joinder.  That 
Duprey  was  a  partner  of  plaintiff  at  the  time  the  alleged  con- 
tract was  made,  etc. 

Judgment  for  defendant  on  the  plea  of  non-joinder,  plaint- 
iff moved,  under  Sec.  473  C.  C.  P.,  to  set  aside  the  judgment 
for  leave  to  amend,  etc.,  on  his  own  affidavit,  which  shows 
that  a  motion  for  a  nonsuit,  on  the  ground  of  non-joinder, 
was  taken  under  advisement.    That  when  the  trial  was  con- 
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eluded  plainidff  asked  for  leave  to  amend  his  complaint  if 
the  court  thought  there  was  a  non-joinder. .  That  the  case 
was  taken  under  advisement,  a^d  afterward  decided,  just  be- 
fore the  adjournment  of  the  court,  and  plaintiff  had  no  op- 
portunity then  to  renew  his  application  to  amend.  That  this 
was  abuse  of  discretion  on  the  part  of  the  court,  which  ought 
of  its  own  motion  to  have  ordered  the  complaint  amended 
and  Duprey  brought  in  that  substantial  justice  might  be 
done  and  the  case  not  decided  on  a  technicality,  etc.  The 
court  says: 

''Here  is  plainly  no  mistake  or  neglect  on  the  part  ol 
plaintiff,  and  no  surprise  which  prevented  him  from  fully 
trying  his  case.  The  only  inadvertence  was  on  the  part  of 
the  court  in  refusing  the  conditional  application  for  leave 
to  amend.  This  (if  the  view  of  plaintiff  be  right),  was  er- 
ror, reviewable  on  motion  for  a  new  trial  and  on  appeal,  but 
not  on  motion  of  this  character.  When  the  action  of  the  court 
is  to  be  reviewed  it  must  be  on  the  record  or  bill  certified 
by  the  Judge,  and  not  on  partisan  affidavits.  The  necessi- 
ty of  the  last  rule  is  shown  in  this  case,  for  I  do  not  recog- 
nize the  accuracy  of  the  affidavit  in  regard  to  what  transpired 
in  court.  I  think  the  motion  for  a  nonsuit  was  promptly  de- 
nied. That  nothing  was  done  to  indicate  that  the  matter 
of  non-joinder  was  in  any  way  considered  as  preliminary. 
On  the  contrary,  it  was  remarked  that  the  issue  of  non- 
joinder was  entirely  defensive,  to  be  decided  upon  all  the 
evidence  in  the  case,  and  that  if  sustained  the  result  would 
be  simply  a  judgment  for  the  defendant." 

The  Judge  proceeds  to  say,  that  if  the  plaintiff  was  pre- 
vented from  making  his  motion  to  amend,  and  it  constitutes 
ground  for  relief  under  head  of  surprise,  which  prevented 
him  from  having  a  fair  trial,  it  is  reviewable  under  subdi- 
vision ^,  Section  656. 

On  the  merits,  he  says  the  case  is  not  one  under  Section 
389,  C.  C.  P.,  in  which  the  court  should  bring  in  other  par- 
ties to  save  their  rights,  or  that  they  may  be  bound  by  the 
judgment.  Here  the  plaintiff  had  no  case,  and  asked  leave 
to  set  up  a  new  and  different  cause  of  action. 

The  court  proceeds: 
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"Nor  was  there  error  or  abuse  of  discretion  in  denying 
the  plaintiff's  qualified  application  to  amend,  in  case  the 
court  found  there  was  a  non^jpinder.  It  was  suggested  by  the 
court  that  he  must  amend  before  the  submission.  It  pre- 
vented him  from  speculating  on  the  opinion  of  the  court 
from  riding  two  horses.  I  still  think  such  the  proper  and 
the  only  proper  practice.  But  if  the  amendment  had  been 
allowed,  it  must  have  been  on  terms,  and  would  have  worked 
a  continuance.  There  was  no  difference  in  delay  between 
that  cause  and  a  new  action,  and  probably  not  more  than  ten 
dollars  in  expense  to  the  plaintiff,  and  no  rights  in  the  mean- 
time would  be  lost.  This  matter  was  hardly  \^rth  much 
consideration  by  the  court."  A  Subscriber. 


•        THE  JUDICIARY. 

Of  all  the  provisions  of  the  Constitution,  none  require 
closer  scrutiny  than  those  regulating  the  powers  of  the  ju- 
diciary, their  distribution,  the  internal  government  of  the 
courts,  and  the  manner  and  effect  of  the  hearing  and  deter- 
minations of  the  issues  before  them.  The  courts  are  the  for- 
tresses of  the  rights  and  civil  freedom  of  the  community,  and 
their  decisions  the  determinations  of  the  last  appeal  for  the 
protection  of  the  same.  It  is  not  only  necessary  that  the 
powers  of  the  court  should  be  wisely  and  carefully  deter-  ^ 
mined,  but  it  is  all  important  that  the  manner  of  exercising 
those  powers  should  be  certainly  and  wisely  determined, 
otherwise  they  will  prove  a  stronghold  for  villainy,  power, 
and  oppression,  and  a  delusion  and  snare  for  the  weak.  The 
constitution  of  the  Supreme  Court  in  the  judiciary  system, 
passed  by  the  Constitutional  Convention  in  the  Committee 
of  the  Whole,  is  anomalous  in  its  nature,  nothing  like  it  be- 
ing found  in  England  or  in  the  Constitution  of  any  of  the 
United  States.  It  is  dangerously  revolutionary  in  its  .char- 
acter, breaking  in  upon  the  unity,  simplicity,  and  certainty 
of  former  systems  that  have  received  their  organism  from  an- 
tiquity, and  their  modem  structure  from  the  moulding  hand 
of  experience. 
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The  Supreme  Court  consists  of  one  Chief  Justice  and  six 
Associate  Justices,  elected  for  the  term  of  twelve  years;  and 
the  court  or  courts  may  be  held  in  bank  and  in  two  depart- 
ments of  three  Judges  in  each  court.  Without  considering 
the  questions  of  the  length  of  the  terms  of  office  and  the  sub- 
ject matter  of  appeal^  the  following  objections  to  the  system 
are  painfully  yisible : 

1.  The  lack  of  certainiy  as  to  the  members  of  each  depart- 
ment court.  The  Chief  Justice  shall  assign  the  members 
thereof  and  may  change  them  from  time  to  time.  They  may 
interchange  with  each  other  by  agreement  among  them- 
selves. 

2.  The  uncertainty  of  obtaining  a  decision  in  the  depart- 
ment courts.  The  concurrence  of  three  Justices,  or  a  unan- 
imous decision,  shall  be  necessary  to  obtain  a  judgment. 
The  Qhief  Justice  may,  in  his  discretion^  order  any  cause 
pending  before  the  department  courts  to  be  heard  and  de- 
cided by  the  court  in  bank.  The  order  may  be  made  before 
or  after  judgment  is  pronounced;  burt  when  a  cause  has  been 
allotted  to  one  department  and  a  judgment  pronounced  there- 
on, the  order  must  be  made  within  thirty  days  after  such 
judgment  and  concurred  in  by  two  AssociatiO  Judges.  At 
ang  time  be/ore  judgment  the  proceedings  may  be  withdrawn 
by  the  Chief  Justice  alone,  notwithstanding  the  long  delay 
that  may  have  been  undergone  in  arriving  at  the  cause  on 
the  calendar,  and,  perhaps,  the  labor  and  expense  of  hear- 
ing it. 

3.  The  instability  of  tJie  judgment.  The  Chief  Justice, 
with  the  concurrence  of  two  associates,  may,  after  judgment 
pronounced,  order  the  cause  to  be  tried  again  by  the  court 
in  bank. 

4.  The  uncertainty  of  the  commencement  and  continuance 
of  both  the  departmetit  courts  and  tJie  court  in  bank.  The 
court  in  bank  is  called  at  the  will  of  the  Chief  Justice.  It  is 
supposed  to  be  the  whole  court.  The  court  may  sit  in  de- 
partments or  in  bank.  As  the  Chief  Justice  has  not  the 
power  to  designate  the  members  of  the  court  in  bank,  that 
court  must  be  constituted  of  all  the  Justices.     Consequent- 
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ly,  Hie  sitting  of  the  court  in  bank  involves  the  closing  of  the 
department  conrts.  Now,  supposing  the  Chief  Justice  freed 
from  bias  and  thoroughly  informed  of  the  condition  of  the 
business  in  the  department  courts,  yet  the  meeting  of  the 
court  in  bank  must  involve  an  unseasonable  interruption  of 
the  business  of  one  or  both  of  the  departments. 

5.  The  uncertainty  of  obtaining  a  decision  from  the  court 
in  bank.  Four  Justices  present  at  the  argument  shall  be 
necessary  to  pronounce  a  judgment;  but  if  the  concurrence 
of  four  Justices  shall  not  be  had  then  aU  the  Justices  quali- 
fied to  sit  in  the  cause  shall  hear  the  argument.  This  neces- 
sarily involves  a  second  hearing  before  the  court  in  bank; 
but  the  hearing  can  not  be  had  except  before  all  the  Justices 
qualijied  to  sit.  Suppose  through  sickness,  or  other  causes 
that  do  not  disqualify  a  Judge  from  sitting,  a  meeting  of  all 
the  Justices  can  not  be  had  at  any  given  time,  when  may  the 
cause  be  finally  tried?  Suppose  that  of  all  the  Justices  only 
five  are  qualified  to  sit,  and  no  judgment  can  be  had  be- 
cause the  concurrence  of  four-fifths  of  them  can  not  be  ob- 
tained, what  is  to  become  of  the  cause?  Is  not  the  constitu- 
tional power  to  try  exhausted,  and  will  not  the  cause  of  the 
poor  appellant  after  having  undergone  all  the  delay,  expense, 
and  tortuosities  of  court  after  court  be  dismissed  because 
the  Supreme  Court  has  no  further  power  to  act? 

Let  us  now  examine  the  proceedings  to  obtain  justice  in 
this  marvelous  court,  and  assume  a  very  probable  case. 
The  litigant  has  a  cause  decided  against  him  in  the  court  be- 
low, and  appeals.  The  Chief  Justice  assigns  it  to  such  de- 
partment as  he  pleases,  the  litigant  having  no  right  to  choose 
for  himself.  It  goes  to  department  No.  1  and  is  placed  on 
the  calendar,  and  awaits  its  order.  Suddenly,  when  all 
preparations  are  made  and  the  time  approaches  for  the  hear- 
ing, the  court  is  adjourned  by  the  sickness  or  absence  of  one 
of  the  Justices,  aU  three  being  necessary  to  act.  After  a 
considerable  delay  the  court  resumes  business;  when  the 
cause  is  reached  or  probably  hearing  commenced  the  court  is 
adjourned  to  meet  in  bank.  The  cause  of  course  goes  over 
to  the  next  session.    At  that  session  the  appellant  is  lucky 
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enongh  to  get  his  cause  tried,  and  judgment  (unanimou^  of 
coarse)  is  pronoimoed  in  his  favor.  Then  the  Chief  Justice 
and  two  associates  determine  that  the  cause  shall  be  tried 
again  in  bank.  It  is  placed  on  the  calendar  of  that  court, 
awaits  its  sitting  and  its  order  on  the  calendar,  when  it  is 
reached,  but  four  Justices  hear  the  argument  and  fail  to 
unanimously  concur.  Then  the  cause  is  set  before  all  the 
Justices  qualified  to  sit,  awaiting  of  course  until  such  a 
meeting  can  be  had.  It  so  happens  that  one,  two,  or  per- 
haps more  courts  in  bank  are  held  before  that  constitutional 
number  can  be  had.  At  last  it  arrives,  and  all  the  Justices 
qualified  constitute  the  number  five.  The  cause  is  heard 
again,  and  three  out  of  five  Justices  are  in  favor  of  the  ap- 
pellant. The  constitutional  powers  of  the  court  are  ex- 
hausted, and  the  cause  can  be  heard  no  more.  The  appel- 
lant is,  therefore,  finally  defeated,  with  the  unanimous  de- 
cision of  the  department,  and  the  majority  opinion  of  the 
Justices  of  each  and  all  the  courts  in  bank  in  his  favor.  This 
will  be  said  to  be  an  extreme  case,  but  it  is  a  case  which 
may  often  happen,  and  nearly  every  case  will  exhibit  more 
or  less  the  features  of  injustice  and  absurdity  of  this  one. 
It  is  not  to  be  doubted  that  wise  and  honest  Chief  Justices 
will,  by  rules  contrived  and  a  prudent  exercise  of  judgment, 
ameliorate  the  apparent  evils  of  the  system;  but  they  can 
not  cure  them.  The  fault  is  radical  and  constitutional.  It  is 
an  admirable  system  for  the  dishonest  and  powerful,  but  a 
hopeless  one  for  the  honest  and  weak.  For  them  the  words 
may  be  inscribed  over  the  portals  of  Justice,  '^  Who  enters 
here  leaves  hope  behind." 

6.  The  uncertainty  of  the  value  of  a  decision  of  the  depart- 
fnent  courts.  While  the  final  judgment  of  the  department 
court,  if  the  cause  is  not  carried  to  the  court  in  bank,  will 
becoQie  res  adjudicata  as  to  the  case;  the  principles  it  will  de- 
termine will  have  but  little  more  authority,  with  the  other 
department  and  the  court  in  bank,  than  the  final  determina- 
tion of  the  courts  of  other  States.  When  we  see  the  princi- 
ples announced  by  our  Supreme  Court,  as  now  constituted, 
set  aside  by  the  same  court  through  the  succession  of  other 
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Jadges,  what  binding  authority  may  we  expect  one  of  the 
department  courts  to  acknowledge  in  the  decisions  of  another 
in  which  it  did  not  participate,  or  the  court  in  bank,  really  a 
superior  court,  in  the  decisions  of  either  of  the  department 
courts,  or  even  a  department  court  in  its  own  when  its  mem- 
bers are  constantly  shifting?  Who  shall  say  what  those 
anomalous  courts  are,  and  of  what  they  are  composed?  Like 
the  drops  of  water  in  the  ocean,  the  members  make  up  the 
great  total;  but  where  shaU  we  find  them,  how  shaU  we  hold 
them  responsible  ? 

7.  The  overpowering  authority  of  the  Chief  Justice.  He  de- 
termines the  members  of  the  department  courts,  and  when 
they  shall  convene.  He  has  it  in  his  power  to  withdraw 
cases  from  the  department  courts,  even  after  hearing  and  be- 
fore judgment,  and  with  the  co-operation  of  two  Justices 
after  a  unanimous  judgment  of  the  department  courts.  He 
convenes  the  court  in  bank  at  his  pleasure,  and  determines 
the  business  of  all  the  courts.  He  can  insert  himself  in  any 
of  the  courts  at  his  will,  and  preside  over  the  same,  or  with- 
draw himself  from  the  labors  of  all  the  courts  ad  libitum.  To 
a  great  extent  he  holds  in  his  power  the  fate  of  the  property 
involved  in  litigation,,  and  a  serious  influence  on  the  lives 
and  liberties  of  the  community.  He  has  in  fact  the  power 
which  in  any  free  and  constitutional  government  should  re-  * 
pose  only  in  the  Legislature.  It  smacks  of  monarchy.  It  is 
the  power  of  the  king  before  the  reign  of  Edward  the  Third, 
when  he  was  supposed  to  be  the  source  and  dispenser  of  jus- 
tice. Any  plea  that  the  Chief  Justice  will  be  a  wise  and 
good  man,  and  will  exercise  his  duties  faithfully,  is  a  plea 
for  tyrants  only.  Criticus. 
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Supreme  Court  of  California. 

Januaby  Tebm. 


[No  5454.] 

[Filed  January  13,  1879.] 

CITY  OF  SAN -JOSE,  Appellant, 

vs.  • 
SAN  JOSE  AND  SANTA  CLARA  R.  R.  CO.,  Respondent. 

1.  The  Constitution  of  this  State  does  not  prohibit  the  Legislature  to  tax  occupations, 

nor  to  authorize  municipal  corporations  to  tax  them  for  purposes  of  revenue. 

2.  When  power  is  conferred  on  a  municipal  corporation  to  ''licence  and  resulate"  oc- 

cupationsi  the  whole  charter  and  the  general  legislation  of  the  State  pertinent  to 
the  subject  must  be  consulted,  in  order  to  determine  whether  the  power  to  "license 
and  regulate"  includes  the  power  to  tax  occupations  for  revenue  purposes. 

3.  X  franchise  conferred  by  the  Legislature  on  private  persons  to  construct  a  railroad 

track  through  the  streets  of  a  city  and  to  run  cars  thereon,  and  prescribing  cer- 
tain conditions  to  be  performed  bv  the  grantees,  is  not  a  contract  in  such  sense 
as  to  exempt  the  occupation  of  operating  the  road  from  proper  police  regulations 
or  from  taxation  by  the  municipal  authorities  in  cases  authorized  by  law. 

4.  The  fact  that  the  railroad  extends  and  cars  are  run  beyond  the  corporate  limits, 

does  not  exempt  the  occupation  from  taxation  by  the  municipality. 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

The  action  is  to  recover  an  amount  claimed  as  due  for 
license  by  virtue  of  an  ordinance  of  the  city  of  San  Jose 
upon  street  cars  operated  by  defendant.  Defendant  pleads 
the  contract  entered  into  between  the  Legislature  and  its 
grantors  whereby  they  should  have  the  right  to  contract 
and  operate  their  railroad  for  a  certain  period  upon  certain 
conditions — which  have  all  been  complied  with — and  that  it 
is  exempt  from  any  further  charge. 

Francis  E.  Spencer,  for  appellant. 

A  grant  to  a  corporation  to  carry  passengers  in  cars  over 
the  streets  of  a  city  does  not  necessarily  involve  exemption 
from  liability  to  municipal  regulation.  The  right  is  neither 
greater  nor  less  than  that  that  a  natural  person  possesses. 
(58  Penn.  St.  119;   60  Penn.  St.  445.) 
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Where  the  charter  of  a  corporation  is  silent  on  the  subject 
of  taxation,  the  company  is  liable  to  pay  a  specific  tax  im- 
posed by  subsequent  act.  (1  Mich.  458.)  And  a  corporation 
is  not  exempted  from  paying  an  ad  valorem  tax  because  it  is 
required  by  the  terms  of  its  charter  to  pay  a  specific  license 
tax.     (4  Bush  479.) 

Where  there  is  no  exemption  in  the  charter  of  a  bank, 
it  may  be  required  to  pay  taxes  by  a  subsequent  Act  of  the 
Legislature.  (4th  Peters,  561;  22  Wall.  875;  29  Iowa, 
123 ;  Dillon  Munic.  Corp.,  Sees.  571-628 ;  32  CaL  604 ;  88 
Conn.  430.) 

The  intent  to  exempt  from  taxation  and  other  burdens 
must  clearly  appear,  and  will  not  be  inferred.  (58  Mo.  27; 
17  Gratt.  182  ;  66  Penn.  St.  86 ;  8  W.  Va.  881.) 

Taxation  must  be  equal.  The  exemption  claimed  would 
be  unconstitutional.     (80  Penn.  St.  27;  21  Iowa,  227.) 

Moore,  Laine  &  Leib,  for  respondent. 

The  Legislature,  thi^ough  the  city,  having  made  a  con- 
tract onerous  and  stringent,  with  which  the  defendant  has 
complied,  and  upon  which  it  invested  its  money,  the  city 
now  seeks  to  violate  it.  Good  morals,  the  law,  and  the 
State  and  Federal  constitutions  protect  the  defendant  from 
this  injustice.  (Const  of  CaL,  Art.  1,  Sec.  16;  Const.  U.  S., 
Art.  1,  Sec.  10,  Subdiv.  1 ;'  82  K  Y.  261 ;  83  N.  Y.  42;  20 
Am.  283.) 

The  city  has  no  such  power.  A  railroad  is  not  a  busi- 
ness, within  the  meaning  of  the  statute  of  1875-76.  It  is 
not  a  business  carried  on  in  said  city,  within  the  meaning 
of  the  law.  Th^  city  only  has  a  right  to  regulate  and  to  li- 
cense the  business.  As  the  defendant  already  had  license, 
and  its  regulations  prescribed  by  the  contract,  it  is  apparent 
that  the  only  object  of  the  ordinance  was  revenue.  (Cooley 
Const.  Lim.  201.) 

Crockett,  J. 

The  franchise  granted  by  the  Act  of  March  24, 1868,  to 
Bishop  and  his  associates,  to  construct  a  railroad  track  along 
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and  through  certain  streets  of  the  city  of  Ban  Jose,  and  to 
run  cars  thereon,  is  not  a  contract  in  such  sense  as  to  ex- 
empt the  business  or  occupation  of  operating  the  road,  from 
all  proper  police  regulations,  or  from  taxation  in  the  same 
manner  as  other  occupations  may  be  taxed,  under  legisla- 
tive authority.  (Cooley  on  Taxation,  885-86;  Frankford 
eic.y  H.  B.  Go.  vs.  Philadelphia,  58  Pa.  St.  119;  Johnson  vs. 
Philadelphia,  60  Pa.  St.  445.)      • 

The  charter  of  the  city  of  San  Jose,  in  defining  the  powers 
of  the  Common  Council,  authorizes  it,  among  other  things, 
Ho  license  and  regulate  all  and  every  kind  of  business  au- 
thorized by  law,  and  transacted  and  carried  on  in  said  city, 
and  to  fix  the  rates  of  license  lax  upon  said  business."  In 
construing  a  similar  power  conferred  upon  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Farncisco,  we 
said  in  ez parte  Frank  at  the  January  Term,  1878,  "when  the 
power  conferred  upon  the  corporation,  as  in  this  case,  is  to 
'license  and  regulate'  callings  and  occupations,  a  question 
has  sometimes  arisen  in  the  courts,  whether,  under  such  a 
grant  of  power,  the  eorporation  could  exact  license  fees  for 
purposes  of  revenue,  or  should  be  limited  to  a  sum  reason- 
ably sufficient  to  defray  the  expenses  of  granting  the 
license.  (Dillon  on  Mun.  Corp.  291.)  But  the  rule  as  stated 
by  Judge  Dillon,  is,  that  in  construing  the  words  of  the 
grant,  the  whole  charter  and  the  general  legislation  of  the 
State,  respecting  the  subject  matter  must  be  consulted  in 
order  to  determine  whether  by  the  terms  "license  and  reg- 
ulate," it  was  intended  to  authorize  licenses  for  purposes  of 
revenue.  Tested  by  this  rule,  we  held  that  the  power  to 
'^license  and  regulate"  occupations  in  San  Francisco,  in- 
cluded the  power  to  raise  revenue  for  municipal  purposes, 
by  means  of  license  fees;  and  the  same  rale  of  construction 
is  applicable  to  the  power  conferred  on  the  Common  Coun- 
cil of  San  Jose.  Indeed,  the  charter  itself  designates  it  as 
a  **license  tax  upon  such  business,"  indicating  clearly  that 
it  is  a  tax  on  the  occupation,  and  not  merely  a  license  to 
carry  on  the  business. 
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That  the  Legislature  of  this  State  has  the  power  under 
the  Constitution  to  tax  occupations  and  to  authorize  munici- 
pal corporations  to  tax  them,  was  settled  as  earlj'  as  the  case 
of  People  vs.  Coleyyian,  (4  Cal.  46),  and  we  are  not  aware  that 
the  proposition  has  ever  been  denied  or  questioned  in  any 
subsequent  case.  On  the  contrary,  it  has  been  recognized 
and  reaffirmed  in  Sacramento  vs.  California  Stage  Company 
(12  Cal.  134);  Saerarnento  v&.  Crockery  (16  Cal.  120);  Ex  parte 
Hurl,  (49  Cal.  657). 

The  point  made  by  counsel,  that  the  defendant  is  not  sub- 
ject to  the  tax,  because  its  cars  are  not  employed  wholly 
within  the  corporate  limits  of  San  Jose,  is  not  tenable.  The 
complaint  avers  and  the  answer  does  not  deny  that  the  de- 
fendant has  its  principal  place  of  business  in  San  Jose,  and 
that  it  has  run  its  cars  through  the  city  of  San  Jose  to  the 
adjoining  town  of  Santa  Clara.  In  Sacramento  vs.  California 
Stage  Compani/,  supra,  the  point  was  made  that  the  defend- 
ant was  not  subject  to  the  tax,  because  its  business  of  con- 
veying passengers  in  stage  coaches  was  conducted  chiefly 
outdde  of  the  corporate  limits.  Bufr  the  court  held  the 
point  to  be  untenable,  and  we  think  correctly. 

At  the  argument,  counsel  expressly  wiuved  any  question 
as  to  the  right  of  defendant  to  employ  powers  by  it  em- 
ployed, or  to  enjoy  the  franchises  granted  to  its  assignors. 

Jndsrment  reversed  and  cause  remanded. 

We  concur : 

Wallacb,  C.  J. 

NiLKS,  J. 
McKlXSTRY,  J. 
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[No.  6,681.]  ■ 

[Filed  January  13,  1879.] 

HIBEENIA  SAVINGS  and  LOAN  SOCIETY,  Bespondent, 

vs. 
HEEBEET,  Appellant. 

1.  If  a  mortgagor  conveys  all  his  interest  in  the  mortgaged  premises  to  a  third  per* 

son,  and  afterward  die  before  the  commencement  of  the  foreclosure  suit,  his 
personal  representatiye  is  not  a  necessary  party  to  the  action,  if  no  judgment  for 
the  deficiency  be  demanded. 

2.  In  such  a  case,  if  the  mortgage  be  made  to  secure  the  payment  of  several  promis- 

sory  notes  of  the  mortgagor,  some  of  which  matured  more  than  four*years  be- 
fore the  death  of  the  grantee  of  the  mortgagor,  and  before  the  commencement 
of  the  action,  such  notes  are  not  within  the  saving  clause  of  Section  353  of  the 
Code  of  Civil  Procedure,  and  are  barred  by  the  Statute  of  Limitations ;  but  as 
to  such  of  the  notes  as  matured  less  than  four  years  before  the  death  of  the 
grantee,  fhe  action  will  be  in  time  if  commenced  within  one  year  after  the  issu- 
ance of  letters  of  administration  od  the  estate  of  the  grantee. 

Appeal  from  Fourth  District  Court,  city  and  county  of 
San  Francisco. 

In  December,  1868,  Walter  Burke  executed  a  mortgage  on 
certain  real  property  to  the  Hibernia  Savings  and  Loan  Soci- 
ety,  to  secure  the  payment  of  his  thirty-six  promissory  notes, 
payable  monthly  thereafter. 

May  27,  1870,  Burke  conveyed  the  mortgaged  property  to 
his  wife.  Burke  died  in  1870,  and  left  no  estate.  No  let- 
ters of  administration  were  issued.  The  wife  married  Her- 
bert, and  died  October  23,  1875,  and  letters  of  administra- 
tion were  issued  October  27,  1875.  Her  estate  consisted 
solely  of  the  mortgaged  property.  The  action  was  brought 
to  foreclose  the  mortgage,  and  to  have  proceeds  applied  to 
the  payment  of  the  last  seven  of  the  notes.  No  personal 
judgment  is  asked.  The  action  was  commenced  February 
8,  1876.  The  surviving  husband  and  the  minor  heirs  and 
the  administrator  of  the  deceased  wife  were  made  parties  de- 
fendant. 

Defendants  demurred  to  complaint,  on  the  grounds  that  no 
allegation  was  made  that  the  claim  had  ever  been  presented 
to  the  administrator  of  deceased  wife,  and  that  it  appears 
that  no  cause  of  action  has  arisen  within  four  years,  for  mis- 
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joinder  of  parties,  and  that  they  are  not  personal  represent- 
atives of  debtor. 

The  demurrer  was  overmled.  The  answers  filed  set  np 
same  defense,  and  nonsuit  asked. 

M.  Mullany,  J.  F.  Bojd,  and  M.  Cooney,  for  appellant. 

The  whole  debt  was  barred  June  18,  1875.  (38  Cal.  242; 
42  B.  619;  AngeU  on  Lim.  42.) 

The  court  had  no  jurisdiction  of  the  cause  until  presented 
to  administrator  of  deceased  wife.  (0.  G.  P.  1500;  42  Gal. 
469;  45  Gal.  433;  46  Gal.  154;  46  Gal.  222.) 

The  notes  matured  more  than  four  years  before  the  com- 
mencement of  the  action.  The  action  is  barred.  (337  C. 
G.  P.;  36  Gal.  20;  42  Gal.  493;  43  Gal.  187.) 

Tobin  &  Tobin,  for  respondent. 

The  action  can  be  maintained  without  presenting  a  claim 
to  the  executor  or  administrator  of  the  mortgagor,  he  having 
parted  with  his  title  to  the  property  before  death.  (34  Gal. 
563;  46  Gal.  230;  46  Gal.  154.) 

There  having  been  no  administrator  on  the  estate  of  mort- 
gagor, the  debt  is  not  barred.  The  mortgagor  died  before 
the  notes  became  due.  The  Statute  of  Limitations  was  not 
set  in  motion,  and  respondent  could  sue  at  any  time  before 
the  debt  was  barred  in  due  course  of  administration. 

Section  353,  C.  G.  P.,  only  applies  to  cases  when  the  stat- 
ute has  commenced  to  run.  (19  Gal.  86;  10  Gal.  386;  C.  G. 
P.,  1493.) 

The  debt  not  being  barred,  neither  is  the  mortgage.  (24 
Gal.  479.) 

Bespondent  had  no  notice  of  the  subsequent  conveyance, 
and  was  not  affected  by  it.  (2  Barb.  Gh.  151;  6  Gal.  670; 
20  Gal.  516;  G.  G.  1213.) 

The  debt  in  this  case  was  kept  alive  by  operation  of  law. 

Grockett,  J. 

The  mortgagor,  Burke,  having  conveyed  the  mortgaged 
premises  by  deed  of  gift  to  his  wife,  and  having  thenceforth 
no  interest  in  the  property,  his  personal  representative  was 
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not  a  necessary  party  to  the  foreclosure  suit.    (Story's  Eq. 
PL,  Section  197,  and  authorities  there  cited.) 

The  first  of  the  promissory  notes,  for  the  satisfaction  of 
which  a  foreclosure  of  the  mortgage  is  sought,  became  due 
on  the  17th  of  June,  1871,  and  the  last  of  them  on  the  17th 
of  December,  1871.  The  wife,  to  whom  the  property  was 
conveyed,  died  October  23,  1875,  and  administration  on  her 
estate  was  granted  December  27,  1875.  The  action  was  com- 
menced February  8, 1876,  and  the  administrator  and  children 
of  the  deceased  wife  were  made  parties  defendant.  The  de- 
fense relied  upon  is  the  Statute  of  Limitations. 

But  Section  353  of  the  Code  of  Civil  Procedure  provides, 
that  if  a  person  against  whom  an  action  may  be  brought,  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment of  the  action,  and  the  cause  of  action  survive,  the 
action  may  be  commenced  against  his  representatives  after 
the  expiration  of  that  time,  and  within  one  year  after  the  is- 
suing of  letters  testamentary  or  of  administration. 

The  notes  which  became  due  on  the  17th  of  June,  the  17th 
of  July,  tfle  17th  of  August,  the  17th  of  September,  and  the  ♦ 
17th  of  October,  1871,  had  all  been  due  more  than  four  years 
before  the  wife  died;  but  those  which  became  due  respect- 
ively on  the  17th  of  November  and  December,  1871,  had  not 
been  due  four  years  at  the  time  of  her  death.  The  first  five 
notes  were  therefore  barred  by  the  statute  at  the  time  of^  her 
death,  and  do  not  come  within*  the  saving  clause  of  Section 
353,  while  the  last  two  notes,  which  became  due  after  her 
death,  are  within  the  very  terms  of  that  section;  and  as  to 
them,  the  action  was  commenced  in  time. 

Judgment  and  order  reversed,  and  cause  remanded,  with 
an  order  to  the  court  below  to  modify  its  judgment  in  accord- 
ance with  this  opinion. 

We  concur: 

McKlNSTBY,  J. 

Wallace,  C.  J. 

NiLES,  J. 
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[No.  6,787] 

[FUed  January  13,  1879.] 
BACON  vs.  ROBSON. 

1.  In  an  action  to  recover  personal  property  or  its  value,  where  it  appears  that  the 

property  came  lawfully  into  the  possession  of  the  defendant,  a  demand  and  re- 
fusal to  deliver  must  be  shown. 

2.  A  notice  of  motion  to  dismiss  an  action  forma  no  part  of  the  record  upon  an  ap- 

peal from  the  judgment  of  dismissal. 

3.  In  the  absence  of  a  bill  of  exceptions,  the  appellate  court  will  presume  that  the 

judgment  was  tendered  for  reasons  satisfactory  to  the  court  below  and  sufiScient 
in  law. 

Appeal  from  Twelfth  Judicial  District,  Gty  and  County 
of  San  Francisco. 

The  complaint  alleges  that  cei-tain  goods,  the  property  of 
the  plaintiff,  came  into  the  possession  of  the  defendants; 
that  delivery  was  refused  upon  demand,  and  that  said  de- 
fendants unlawfullj'  detain  the  same.  And  further,  that  de- 
fendants have  no  lawful  right  to  the  possession  or  detention 
of  said  goods,  and  that  the  same  has  not  been  taken  for  a 
,  tax  assessment,  or  fine,  or  seized  under  execution  or  attach- 
ment against  said  plaintiff.  The  prayer  is  for  possession  or 
the  value  of  the  goods.  The  answers  denied,  among  other 
things,  the  demand  and  refusal  alleged,  and  the  unlawful 
possession  and  detention.  The  Court  below  granted  a  non 
suit  as  to  defendant,  Gentry,  and  an  order  of  dismissal  as  to 
Lena  Eobson.  The  transcript  contains  the  notice  of  mo- 
tion to  dismiss  and  the  order. 

Lloyd  &  Newlands,  for  respondent. 
Demand  is  necessary  where  the  taking  was  lawful.    It 
was  not  shown.     (38  Cal.  507;  12  Cal.  483,  495.) 

J.  M.  Wood,  for  appellant,  cited  31  Cal.  629. 

NiLES,  J. 

The  nonsuit  as  to  defendant  Gentry  was  properly  granted. 
It  is  not  claimed  that  the  property  came  into  his  possession 
unlawfully.  A  demand  upon  him,  and  a  refusal  to  deliver, 
was  averred  in  the  complaint  and  denied  by  the  answer.  No 
demand  whatever  was  shown. 
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As  to  the  order  dismissing  the  action  as  against  the  defend- 
ant Lena  Bobson,  it  appears,  from  the  transcript  before  us, 
to  have  been  made  at  the  instance  of  the  plaintiff.  But  con- 
ceding this  to  have  been  a  clerical  error  merely,  we  see  no 
reasons  for  disturbing  the  judgment  of  the  court. 

There  is  no  bill  of  exceptions  upon  the  appeal  from  the 
order.  The  notice  of  motion  to  dismiss  made  by  counsel  for 
Lena  Bobson  forms  no  part  of  the  record.  The  order  itself 
does  not  disclose  the  grounds  upon  which  it  was  granted. 
We  must  presume  that  it  was  made  for  reasons  satisfactory 
to  the  court  below  and  sufficient  in  law. 
We  concur : 

Crockett,  J. 

Bhodes,  J. 

Wallace,  C.  J. 


,  [Unwritten  Opinions.] 

Supreme  Court  of  California. 

January  Term. 


[No.  6,696.] 

JOHN  TATLOE,  Plaintiff  and  Appellant, 

vs. 
BETTY  BBENHAM,  Executor,  etc.,  et  al..  Defendants 

AND  Respondents. 

May  15,  1875,  complaint  was  filed  against  C.  J.  Brenham 
etdla.  Since  filing  complaint,  C.  J.  Brenham  and  two  other 
defendants  died.  March  13,  1876,  supplemental  and  amend- 
ed complaint,  making  Betty  Brenham,  executrix  of  C.  J. 
Brenham,  defendant'in  his  stead,  and  substituting  the  rep- 
resentatives of  the  other  deceased  defendants.  April  29, 
1876,  demurrer  by  defendants  io  complaint,  but  cause  enti- 
tled in  accordance  with  amended  complaint.  This  was  re- 
spondent's first  appearance,  and  included  Betty  B.    July  14, 
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1876,  demurrer  sabmitied  on  briefs  (cause  entitled  as  of 
amended  complaint).  Joly  17th,  notice  of  submission  of  de- 
murrer to  amended  and  supplemental  complaint  served.  Sep- 
tember 22d,  demurrer  overruled,  and  no  leave  to  answer. 
September  23d,  notice  to  defendant  of  the  order  overruling, 
and  to  plead  within  ten  days.  October  28th,  defendant's  at- 
torney received  from  plaintijQf's  attorney  copy  of  amended 
complaint. 

Defendant  did  not  plead  within  ten  days,  but  on  Novem- 
ber 13th  filed  (second)  demurrer  ''to  amended  and  supple^ 
mental  complaint."  On  November  20th  plaintiff  moved  the 
court  for  default  and  judgment,  which  was  granted. 

Subsequently  a  motion  to  vacate  the  default  and  judgment 
was  made  by  defendant  and  granted,  and  from  this  plaintiff 
appeals. 

By  the  foregoing,  it  appears  that  the  respondent  did  not 
demur  until  after  the  supplemental  amended  complaint  was 
filed,  and  in  doing  so  the  present  respondents  toere  named  as 
defendants.  Here  is  where  the  whole  gist  of  the  case  arises,  fOr 
plaintiff  asserts  that  defendants  knew  of  the  amended  com- 
plaint, and  were  served  with  copy  and  summons,  as  shown 
by  their  names  appearing  as  defendants  in  the  demurrer, 
while  defendants  deny  any  knowledge  of  it,  an<}  say  they 
never  were  served. 

The  amended  complaint  and  summons  thereon  do  not 
show  any  proof  of  service,  nor  does  it  appear  that  any  evi- 
dence of  such  was  offered  when  order  for  default  and  judg- 
ment was  moved  for. 

Defendants  assert  that,  had  they  known  there  was  an 
amended  and  supplemental  complaint,  they  would,  when  de- 
murring, have  added  the  words  ''amended  and  supplement- 
al "  (there  is  nothing  in  their  brief  to  show  why  they  intro- 
duced defendant's  names  into  the  first  demurrer,  unless  it  be 
that  the  deaths  of  certain  defendants  naturally  suggested  the 
substitution  of  their  representatives) ;  and  that  it  must  have 
been  this  demurrer  only  which  was  passed  upon  by  the  court 
6u  November  20th,  because  the  second  demurrer  was  only 
filed  on  November  13th,  and  undisposed  of  at  the  date  of 
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order.  The  proceedings  of  plaintiff  in  taking  default  is  con- 
sidered by  defendant  an  innocent  mistake,  which  misled  the 
court,  as  is  shown  when  rectifying  it  the  court  imposed  no 
terms  upon  defendants. 

The  affidavit  to  support  motion  to  vacate  default  and  judg- 
ment was  made,  not  by  respondent,  Betty  Brenham,  but  by 
her  attorney  and  his  clerks,  shovnng  no  service. 

Bishop  &  Fifield,  for  appellant. 

The  affidavit  to  support  motion  to  vacate  should  be  made 
by  the  party  defendant,-  unless  good  reason  is  shown,  etc. 
(29  Cal.  422;  21  Cal.  306;  34  Gal.  79;  2  Cow.  581;  2  How. 
Pr.  124;  22  Wend.  638.) 

The  real  question  is,  was  the  court  upon  this  record  justi- 
fied in  treating  the  second  demurrer  as  a  nullity  ?  We  say 
it  was.     (1  Tidd's  Practice,  472,  563.) 

McAllister  &  Bergin,  for  respondent. 

The  order  should  not  be  reversed.  The  supplemental  and 
amended  complaint  and  summons  should  have  been  served 
before  their  default  could  be  entered.  (Code  Pro.,  Sec.  472; 
McMinn  vs.  Whelan,  27  Cal.  313.) 

The  direction  given  by  the  court  in  these  matters  was 
properly  exercised  (Sec.  473,  C.  C.  P.),  and  will  not  be  dis- 
turbed unless  the  court  is  satisfied  that  the  order  is  so  plain- 
ly erroneous  as  to  amount  to  an  abuse  of  discretion;  and  the 
affidavit  of  merits  is  sufficient.  (Bailey  vs.  Iha/e,  29  Cal, 
423;  Bolandys.  Keyenhagen,  18  Cal.  455;  Haight  vs.  Green, 
19  Cal.  113;  Woodward  yb.  Backus,  20  Cal.  137;  WcUson  vs. 
S.  F.  andS.  B.  B.  B.  Co.,  41  Cal.  17.)  Judgment  affirmed. 


[No.  6.646.] 

McCONAGHET,  PLAiNrrpp  and  Appellant, 

vs. 
LYONS,  Dependant  and  Respondent. 

Complaint  in  Justices'  Court.  Answer  sets  up  that  a  ques- 
tion of  possession  of  real  property  is  involved,  and  objects 
to  trial.  Justice  overruled  objection,  tried  case,  and  gave 
judgment  for  plaintiff.  Defendant  appealed  to  County  Court, 
where  complaint  and  answer  were  amended,  and  same  de- 
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fense  set  up.  On  argument  as  to  whether  Ooimty  Oonrt  had 
jnriadiction,  owing  toX  question  raised,  it  deeded  that  it 
had  not,  and  gave  final  judgment  for  defendant,  unih  ootU. 
Plaintiff,  after  satisfying  judgment  for  costs,  moved  the 
County  Court  to  yaoate  judgment,  and  transfer  case  to  prop- 
er District  Court.  The  motion  was  denied. .  Plaintiff  then 
applied  to  Third  District  Court  for  a  writ  of  review  to  issue 
to  County  Court,  which  the  court  declined  to  grant,  and  en- 
tered judgment  for  defendant  for  his  costs.  From  this  judg- 
ment plaintiff  now  appeals. 

The  County  Court  is  not  mftde  a  party  to  the  applioation 
for  the  writ. 

Thos.  C.  Huxley,  attorney  for  appellant. 

It  is  claimed  for  appellant  that  the  writ  should  issue,  it 
being  the  only  remedy  to  correct  the  error  of  the  County 
Court  in  giving  a  jvdgment  o^  oS  in  a  case  where,  by  its  de- 
cision, it  admitted  it  had  no  jurisdiction  to  try.  (50  Cal. 
609;  41  Cal.  588;  47  Cal.  604;  Code.  Pro.,  Sees.  116, 838, 966, 
980, 1068;  22  Barb.  271;  17  Cal.  67;  61  Cal.  499;  Freeman 
on  Judgt.,  2d  Ed.,  Sec.  118;  43  or  46  CaL  368;  40  Cal.  647; 
9  Alb.  242.) 

Leet  vs.  Cowrdy  Court  (39  Cal.  667)  does  not  controvert 
the  above  proposition. 

And  that,  as  there  was  no  proceeding  pending  before  the 
District  Court,  no  writ  or  process  having  been  issued,  and 
there  being  no  parties  litigant  before  the  court,  and  no  de- 
fendant sxmimoned,  the  court  erred  in  refusing  to  grant  the 
writ,  and  in  rendering  judgment  against  defendant.  (Code 
Pr.,  Sees.  1064,  1076,  1077.) 

J.  C.  Bates,  attorney  for  respondent. 

The  only  inquiry  is,  had  the  court  power  or  authority — 
usually  termed  jurisdiction — to  render  a  jvdgment  for  costs? 
(C.  C.  P.  838,  976,  977;  39  Cal.  667;  People  ex  rd.  Leet  vs. 
County  Court  Placer  County y  October  3,  1869.) 

Appellant  asked  for  the  writ,  but  has  not  made  the  Couniy 
Court  a  party.  The  transcript  only  shows  the  case  to  be 
McConaghey  vs.  Lyons.  (47  Cal.  604;  42  Cal.  262;  25  Cal. 
93;  43  Cal.  365;  40  Cal-  345;  Rule  37,  Sup,  Ct.) 

Judgment  afiGirmed. 


WMxik  ^Mit  ^mv  Mmxml 


Vol.  2.  Febbuaby  8,  1879.  No.  24. 

Current  Topics. 

The  following  opinions  have  been  rendered  by  the  Su- 
preme Court  since  January  23,  1879:  Forsj/fJie  vs.  Hopkins^ 
affirmed;  Heath  vs.  Wallace,  reversed;  Bassett  vs.  Simony  Ja- 
cobs dk  Co.,  affirmed;  Witsan  vs.  Meany,  reversed;  People  vs. 
Chase,  affirmed;  Kennedy  ys.  Gerrdy,  reversed;  Wdls,  Fargo 
dt  Co.  vs.  Coleman  et  al.,  affirmed. 

Recently  the  Supreme  Court  directed  a  writ  of  mandamus 
to  issue  to.  the  Twelfth  District  Court  and  Hon.  W.  P. 
Daingerfield,  Judge,  directing  said  court  Jo  make  an  order 
that  J.  C.  Flood,  one  of  the  defendants  in  the  suit  of  J.  H. 
Burke  vs.  Flood  et  al.,  appear  and  be  sworn  as  a  witness  on 
behalf  of  the  plaintiff,  or  that  within  twenty  days  said  Judge 
should  appear  and  show  cause  why  he  should  not  make  such 
order. 

It  will  be  remembered  that  on  November  30th  last  Mr. 
Flood  appeared  before  Geo.  T.  Knox,  a  notary  public,  in  re- 
sponse to  a  subpoena  issued  by  that  officer,  but  refused  to  be 
sworn  on  the  ground  that  no  issue  had  been  joined  in  the 
action,  no  answer  having  been  filed,  and  that  until  issue  was 
joined  in  the  action  he  could  not  be  compelled  to  answer. 

The  matter  was  referred  to  the  court  for  decision,  when 
Judge  Daingerfield  denied  the  motion  of  plaintiff's  counsel 
asking  that  the  court  make  an  order  compelling  the  witness 
to  be  sworn.  The  proceedings  to  take  the  deposition  were 
instituted  in  accordance  with  Section  2021  of  the  Code  of 
Civil  Procedure,  wherein  it  is  provided  '  *  that  the  testimony 
of  a  witness  in  this  State  may  be  taken  by  deposition  in  an 
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action  at  any  time  after  the  service  of  summons  or  the  ap- 
pearance of  the  defendant." 

The  position  taken  by  petitioner,  as  we  understand  it,  is 
that  it  is  not  discretionary  with  the  conrt  whether  it  will 
make  the  order,  and  that  in  declining  to  make  an  order  on  ap- 
plication in  due  form,  the  court  ''refuses  to  admit  the  plaint- 
iff to  the  use  and  enjoyment  of  a  right  to  which  he  is  en- 
titled." 

The  Supreme-  Court  has  just  held  that  it  is  not  a  proper 
case  for  mandamus. 

In  Manning  vs.  Hayden^  the  United  States  District  Court 
for  the  District  of  Oregon  recently  held  in  a  suit  in  equity 
to  compel  conveyance : 

1.  Where  a  person  acquires  the  legal  estate  in  real  prop- 
erty as  the*  agent  of  another,  or  upon  a  trust  and  confidence 
that  he  will  acquire  it  for  the  benefit  of  such  other,  equity 
will  imply  a  trust  in  favor  of  the  latter  and  compel  the  pur- 
chaser to  account  to  him  accordingly.  2.  Such  a  transaction 
is  not  within  the  statute  of  frauds  and  therefore  the  trust 
need  not  be  manifested  by  a  writing — the  law  implying  it 
from  the  circumstances  of  the  case.  3.  Cases  of  construct- 
ive trust  being  purely  of  equitable  cognizance,  lapse  of  time 
is  no  absolute  bar  to  a  suit  for  relief  thereon  ;  but  each  case 
depends  upon  its  own  nature  and  circumstances — the  court 
taking  the  statute  as  a  guide  or  suggestion  rather  than  a 
command.  4.  Where  an  attorney  is  employed  by  the  de- 
fendant in  a  suit  to  enforce  the  lien  of  a  motgage  the  relation 
of  attorney  and  client  continues  until  the  final  determination 
of  the  matter  by  the  confirmation  of  the  sale,  unless  the  at- 
torney's employment  was  expressly  otherwise  limited,  or  he 
was  discharged  in  the  meantime  with  the  consent  of  his 
client,  or  by  the  order  of  the  court.  5.  An  attorney  who 
purchases  for  himself  his  client's  property  at  a  judicial  sale 
thereby  acquires  an  interest  contrary  to  his  duty  as  attorney, 
and  therefore  the  purchase  will  be  held  void,  or  the  attorney 
a  trustee  for  the  client,  at  the  option  of  the  latter,  unless  it 
satisfactorily  appears  that  he  was  in  no  wise  injured  or 
prejudiced  thereby. 
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The  following  is  a  syllabus  of  the  recent  decision  by  the 
Supreme  Court  ol  the  United  States  in  Keith  vs.  Clark  in 
error  to  the  Supreme  Court  of  Tennessee:  1.  Where  a  case 
has  been  decided  in  an  inferior  court  of  a  State  on  a  single 
point  which  would  give  this  court  jurisdiction,  it  will  not  be 
presumed  here  that  the  Supreme  Court  of  the  State  decided 
it  on  some  other  ground  not  found  in  the  record  or  suggested 
in  that  coturt.  2.  The  State  of  Tennessee,  having  organized 
in  1838  the  Bank  of  Tennessee,  agreed  by  a  clause  in  the 
charter  to  receive  all  its  issues  of  circulating  notes  in  pay- 
ment of  taxes,  but  by  a  constitutional  amendment  adopted 
in  1865,  it  declared  the  issues  of  the  bank  during  the  insur- 
rectionary period  void,  and  forbid  their  receipt  for  taxes: 
Held,  that  this  was  forbidden  by  the  constitutional  provision 
against  impairing  the  obligation  of  contracts.  3.  There  is 
no  evidence  in  tiiis  record  that  the  notes  offered  in  pay- 
ment of  taxes  by  plaintiff  were  issued  in  aid  of  the  re- 
bellion, or  on  any  consideration  forbidden  by  the  Constitu- 
tion or  laws  of  the  United  States,  and  no  such  presumption 
arises  from  anything  of  which  this  court  can  take  judicial 
notice.  4.  The  political  society  which  iuf  1796  was  organ- 
ized and  admitted  as  a  State  into  the  Union,  by  the  name  of 
Tennessee,  has  remained  the  same  body-politic  to  this  time. 
Its  attempt  to  separate  itself  from  that  Union  did  not  destroy 
its  identity  as  a  State  nor  free  it  from  the  binding  force  of 
the  federal  Constitution.  5.  Being  the  same  political  organ- 
ization during  the  rebellion  and  since,  that  it  was  before, 
an  organization  essential  to  the  existence  of  society,  all  its 
acts  ,  legislative  and  otherwise,  during  the  period  of  the  re- 
bellion, are  valid  and  obligatory  on  the  State  now,  except 
where  they  were  done  in  aid  of  that  rebellion  or  are  in  con- 
flict with  the  Constitution  and  laws  of  the  United  States,  or 
were  intended  to  impeach  its  authority.  If  the  notes  which 
were  the  foundation  of  this  suit  were  issued  on  a  considera- 
tion which  would  make  them  void  for  any  of  the  reasons  men- 
tioned, it  is  for  the  party  asserting  their  invalidity  to  set  up 
and  prove  the  facts  on  which  such  a  plea  is  founded. 

Thb  following  is  the  syllabus  of  the  case  of  the  United 
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Siaiea  vs.  Union  Pcbd/ic  BaUroad  Co.y  decided  recently  on  ap- 
peal from  United  States  Circuit  Court,  District  of  Connecti- 
cut: 1.  The  Act  of  Congress  of  March  3, 1878  (17  U.  8.  Stat- 
utes, 509),,  requiring  the  Attorney-General  to  bring  a  suit  in 
equity  against  the  Union  Pacific  Bailroad  Company  and  oth- 
ers, was  not  intended  to  change  the  substantial  rights  of  the 
parties  to  the  suit,  but  was  intended  to  provide  a  specific 
mode  of  procedure,  which,  by  removing  restrictions  on  the 
jurisdiction,  processes,  and  pleading  in  other  cases,  would 
give  a  larger  scope  to  the  action  of  the  Circuit  Court,  and  a 
more  economical  and  efficient  remedy  than  existed  before, 
and  is  a  valid  and  constitutional  exercise  of  legislative  power. 
2.  The  authoriiy  to  serve  process  without  the  territorial  lim- 
its of  the  district  in  which  the  suit  should  be  brought,  and 
to  mingle  in  one  bill  parties  and  subjects  of  controversy 
which  would  be  multifarious  in  an  ordinary  suit,  is  a  regula- 
tion of  practice  and  procedure  in  regard  to  rules  founded  on 
convenience  within  legislative  control.  3.  Statutes  direct- 
ing suits  for  specific  objects  to  be  brought  by  an  Attorney- 
General,  and  regulating  the  proceedings  in  them,  are  very 
common,  such  as  quo  warranto,  or  bill  in  equity  against  cor- 
porations to  test  the  right  to  the  exercise  of  their  franchises 
or  declare  them  forfeited,  or  if  insolvent  to  wind  up  their 
business  and  distribute  their  assets,  and  their  validity  has 
uniformly  been  recognized.  4.  The  bill  in  this  case  was  dis- 
missed on  demurrer  in  the  court  below,  and  its  sufficiency 
must  be  determined  here  by  the  provisions  of  the  act  under 
which  it  was  brought ;  for  it  can  not  be  supposed  that  Con- 
gress, in  laying  down  in  specific  terms  the  subject-matter  of 
the  suit,  and  granting  enlarged  and  peculiar  powers  to  the 
court,  intended  that  any  other  matters  should  be  tried  in 
that  case.  5.  This  is  confirmed  by  the  fact  that  the  same 
statute  provided  other  remedies  for  other  subjects  of  contro- 
versy with  the  railroad  company,  and  an  effectual  means  of 
investigating  all  its  affairs.  6.  The  statute  in  this  case  au- 
thorized a  moneyed  decree  in  favor  of  the  Union  Pacific 
Bailroad  Company,  for  money  due  for  capital  stock,  for 
money  or  property  received  from  it  on  fraudtdent  contracts. 
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or  for  money  or  property  which  ought  in  equity  to  belong  to 
the  company;  and  it  aathori2sed  a  decree  in  favor  of  the 
United  States,  or  the  company,  for  money,  bonds,  or  lands 
wrongfully  received  from  the  United  States,  which  ought  in 
equity  to  be  paid  or  accounted  for.  7.  There  can  under  this 
statute,  therefore,  be  no  recovery  except  in  favor  of  the  cor- 
poration, or  the  United  States,  and  none  bat  such  as  was  au- 
thorized by  the  principles  of  equity  before  the  statute  was 
enacted.  8.  The  raUroad  company,  which  might  by  a  cross- 
bill have  availed  itself  of  the  act,  refuses  to  do  so,  and  de- 
murs to  the  bill,  thereby  resisting  any  relief  in  its  favor  in 
this  suit,  and  it  is  conformable  neither  to  the  principles  of 
equity,  nor  of  the  common  law,  to  render  judgment  in  favor 
of  a  competent  pariy  who  asserts  no  claim,  denies  the  right 
to  relief,  and  refuses  to  proceed  in  the  case.  There  can, 
therefore,  be  no  recovery  in  this  suit  in  favor  of  the  Union 
Pacific  Bailroad  Company.  9.  Though  the  bill  sets  up  many 
fraudulent  transactions  on  the  part  of  the  directors  and 
some  of  the  stockholders  of  the  company,  for  which  innocent 
stockholders  would  be  entitled  to  relief,  these  latter  are  not 
parties  to  this  suit,  and  neither  the  frame  of  the  bill,  nor  the 
provisions  of  the  statute  authorize,  any  relief  or  recovery  in 
their  favor.  10.  The  United  States  has  two  distinct  rela- 
tions to  the  railroad  company,  namely :  the  legislative  and 
visitatorial  power  of  a  government  creating  the  corporation, 
and  the  relation  growing  out  of  the.  contract  found  in  the 
charter  and  its  amendment.  11.  This  bill  exhibits  no  right 
to  relief  on  the  part  of  the  United  States,  founded  on  the 
charter  contract.  The  company  has  ooustructed  its  road  to 
completion,  keeps  it  in  running  order,  and  carries  for  the 
government  all  that  is  required  of  it*  It  owes  the  govern- 
ment nothing  that  is  due,  and  the  government  has  the  secu- 
rity which  by  law  it  provided.  12.  Nor  does  the  bill  show 
anything  which  authorizes  the  United  States  as  the  deposita- 
ry of  a  trust,  public  or  private,  to  sustain  this  suit.  13.  This 
interference  by  the  Attorney  -  General  with  corporations  on 
the  ground  of  such  a  trust  in  the  government  is  limited  to 
two  classes  of  cases.    (1)  Beligious,  charitable,  municipal. 
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or  other  corporations  whose  functions  are  solely  public,  and 
whose  managers  have  destroyed  the  fund  or  are  putting  it 
to  improper  uses,  or  otherwise  abusing  their  functions. 
(2)  Other  corporations  which  are  exercising  powers  beyond 
those  to  which  they  are  limited  by  the  law  of  their  organiza- 
tion. 14.  While  the  court  will  not  say  that  there  is  no  trust 
in  regard  to  the  duties  of  this  corporation  which  the  United 
States  may  enforce  in  equity,  it  is  of  opinion  that  none  such 
is  shown  in  this  bill,  as  is  authorized  by  the  act  under  which 
it  is  brought.  15.  There  is,  therefore,  no  case  made  by  the 
bill  for  any  relief  authorized  by  the  statute,  and  the  decree 
of  the  Circuit  Court  dismissing  it  on  demurrer  is  affirmed. 


Supreme  Court  of  GaJifornia. 

Januabt  Tebm. 


[No.  6,156.] 

[Filed  January  80,  1879.] 
HEATH,  Appellant,  ys  WALLACE,  Eespondent. 

In  an  action  of  ejectment  it  if  error  to  exclude  eridenoe  offered  by  the  plaintiff  to  prore 
that  defendant  entered  withpermisaion  aud  as  tenant  of  tne  plaintiff. 

Appeal  from  Fifth  District  Court,  San  Joaquin  County. 

The  complaint  alleged  that  plaintiff  is  owner  and  entitled 
to  the  possession  of  certain  lands;  that  the  defendant  ousted 
said  plaintiff  from  the  possession  of  said  land  and  unlawfully 
withholds  the  same.  The  defendant  denied  the  allegations 
of  the  complaint,  and  claimed  that  he  acquired  title  as  a  pre- 
emptor. 

On  cross  *  examination  the  plaintiff  proposed  to  prove  by 
the  defendant  that  he,  the  defendant,  got  possession  by  the 
permission  and  as  the  tenant  of  the  plaintiff,  to  which  the 
defendant  objected  as  irrelevant  and  immaterial,  and  the 
court  below  sustained  the  objection.  Plaintiff  excepted  and 
appealed. 


J 


The  Faoqto  Coast  L£w  Joxjbnal.  467 

John  B.  Hall)  for  appellant. 

The  court  erred  in  excluding  the  proposed  evidence  of  the 
tenancy  of  defendant  whereby,  if  admitted,  the  plaintiffs  pos- 
session  at  the  time  of  the  ouster  would  have  been  shown. 
(0.  0.  P.  326.)  See  JiherUm  vs.  Ibwler  (U.  S.  Supreme 
Court,  October  term,  1877). 

W.  L.  Dudley,  for  respondent. 

Crockett,  J. 

The  action  being  ejectment,  the  plaintiff  offered  to  prove 
that  the  defendant  entered  upon  the  demanded  premises  ''by 
the  permission  and  as  the  tenant  of  the  plaints."  Bnt  on 
the  objection  of  the  defendant  that  the  evidence  was  irrele- 
vant and  immaterial,  it  was  excluded  by  the  court,  to  which 
ruling  the  plaintiff  excepted. 

We  can  conceive  of  no  ground  on  which  the  ruling  can  be 
supported. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 
We  concur: 

Wallce,  C.  J. 
Bhodes,  J. 

McKlNSTBY,  J. 


[No.  6.789.] 

[Filed  January  13,  1879.] 
PEOPLE  ex  BEL.  ALVORD  vs.  POPE. 

1.  East  Street,  in  San  Francisco,  between  Market  and  Folsom  streets,  has  been  duly 

dedicated  as  a  public  street. 

2.  No  one  can  acquire  by  adyerse  occupation,  as  against  the  public,  the  right  to  ob- 

struct a  street  dedicated  to  public  use,  and  thus  present  the  use  of  it  as  a  public 
highway. 

Crockett,  J.* 

That  East  Street  was  duly  dedicated  as  a  public  street,  can 
admit  of  no  serious  doubt,  on  the  facts  established  at  the 
trial,  and  it  is  not  denied  that  at  the  time  of  the  commence- 
ment of  the  aQtion,  the  defendants  were,  and  for  a  long  time 
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prior  thereto,  had  been  using  a  portion  of  the  street  as  a 
lumber  yard,  obstructing  the  same  with  piles  of  lumber,  and 
preventing  the  use  of  it  by  the  public  as  a  highway. 

Apparently  the  only  defense  seriously  relied  upon,  was  the 
Statute  of  Limitations,  the  defendants  claiming  that  they  had 
been  in  the  actual  adverse  occupation  of  the  premises  for 
more  than  ten  years  next  before  the  commencement  of  the 
action.  Assuming  that  the  evidence  proved  such  actual  ad- 
verse occupation  for  ten  years  or  more,  it  must  be  considered 
as  the  settled  doctrine  of  this  court,  since  the  decision  in 
Hoadky  vs.  8an  Ihmoi$co  (50  Gal.  265),  that  no  one  can  ac- 
quire by  adverse  occupation,  as  agcdnst  the  public,  the  right 
to  obstruct  a  street  dedicated  to  public  use,  and  thus  prevent 
the  use  of  it  as  a  public  highway. 

Judgment  and  order  affirmied,  and  it  is  further  ordered 
that  the  judgment  herein  be  entered  as  of  the  day  on  which 
the  cause  was  submitted. 

We  concur: 

NiLES,  J. 

Wallacb,  C.  J. 
Hhodes,  J. 


[No.  6,740.] 

[FUed  January  13,  1879.J 

POPE,  Appellaot,  vs.  SAN  FRANCISCO,  Eespondent. 

On  the  authority  of  People  ex  rd,  Alvord  vs.  Pope,  decided 
at  the  present  term,  the  judgment  and  order  are  affirmed, 
and  it  is  further  ordered  that  the  judgment  herein  be  entered 
as  of  the  day  on  which  tho  cause  was  submitted. 


[UnWBITTEN  OPINIONfl.] 

No.  6,197 — Kennedy y  respondent y  vs.  Qerreiyy  appellant — 
Appeal  from  Thirteenth  District  Court,  county  of  Tulare. 

Complaint  and  summons  herein  were  served  on  defend- 
ant by  the  Sheriff  of  Tulare  County,  on  May  4th,  at  De- 
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lano,  in  the  county  of  Kern,  Sixteenth  Judicial  District, 
The  Sheriff  mistook  the  county,  and  on  May  6th,  defend- 
ant being  at  Visalia,  county  of  Tulare,  the  Sheriff  obtained 
from  an  attorney,  in  defendant's  ^presence,  the  papers,  and 
served  defendant  in  Tulare  County,  and  returned  service  as 
on  that  date.  Judgment  was  obtained  by  plaintiff',  on  May 
17th,  by  default. 

Defendant  moved  to  open  default  and  vacate  judgment, 
which  was  denied.    Defendant  appealed. 

T.  M.  McNamara  and  Mogan  &  Sullivan,  attorneys  for 
appellant. 

The  summons  being  served  out  of  the  district  in  which  it 
was  issued,  defendant  had  forty  days  to  plead.  The  judg- 
ment was  improperly  entered  on  the  twelfth  day  after  ser- 
vice,    (C.  C.  P.,  Sec.  407.) 

Service  having  been  properly  made,  the  time  for  plead- 
ing could  not  be  shortened  by  the  Sheriff.  The  court,  by 
such  service,  acquired  jurisdiction  of  the  person  of  defend- 
ant, and  the  subject  of  actiop ;  and  the  second  service, 
without  the  order  of  the  court,  was  a  nulliii/y  and  the  re- 
turns thereto  false.  (41  Cal.  17;  1  Cal.  416;  14  Cal.  157; 
C.  C.  Pro.,  Sec.  410 ;  83  Cal.  678.) 

Atwell  &  Bradley,  attorneys  for  respondent. 

Motions  of  this  character  are  addressed  to  the  discretion 
of  the  court,  and  its  action  is  not  disturbed  except  for  gross 
abuse  of  discretion.  (18  Cal.  455;  19  Cal.  118;  19  Cal.  605; 
19  Cal.  632;  20  Cal.  137;  23  Cal.  281;  29  Cal.  72;  29  Cal. 
422;  37  Cal.  247.) 

The  only  statutory  ground  on  which  it  was  sought  to  set 
aside  default  was  surprise.  The  other  matters  in  notice  are 
not  grounds,     (C.  C.  P.,  Sec.  473.) 

The  only  grounds  shown  are  service  on  May  5th  in  Kern 
County;  service  on  6th  in  Tulare  County;  that  he  was  in- 
formed by  attorneys  he  had  forty  days  to  plead;  has  a  de- 
fense on  merits.  These  grounds  are  insufficient.  (16  CaL 
377;  28  Cal.  128;  40  CaL  153.) 

K  ignorant  of  law,  or  improperly  advised,  he.  was  bound 
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to  U8e  the  diligence  which  a  prudent  man  should  use.  The 
fact  of  the  service  on  May  6th  was  enough  to  put  a  prudent 
man  on  inquiry.     (See  authorities  supra  and  9  Cal.  180.) 

The  complaint  was  verified,  and  the  proper  mode  of  show- 
ing a  meritorious  defense  was  to  meet  its  allegations  with  a 
specific  denial,  or  by  other  facts  in  avoidance  sworn  to. 

Authorities  above,  particularly  29  Cal.  426;  Heidy  et  al. 
vs.  Scott,  filed  February  19, 1878. 

Reversed  and  remanded. 


No.  6,217 — Sacramento  Bank^  respondenty  vs.  «/*.  Sadtetfj  ap- 
peUani. — Action  brought  18th  of  April,  1876,  to  recover 
13,002  50  due  plaintiff  on  promissory  note  made  by  defend- 
ant. There  were  two  supplementary  answers;  the  first  stated 
that  defendant  had  been  adjudicated  a  bankrupt,  and  the 
second  averred  his  discharge  before  trial  of  action  (after  com- 
mencement). The  judgment  enters  more  fully  into  particu- 
lars, and  is  as  follows: 

''The  cause  having  heretofore  been  tried  and  taken  under 
advisement,  and  finding  of  fact  having  been  waived  in  open 
court,  and  the  court  being  now  fully  advised,  finds  for  the 
plaintiff  and  directs  judgment  to  be  entered  accordingly.  It 
is,  therefore,  considered  ordered  and  adjudged  by  the  court 
that  plaintiff  have  and  recover  of  defendant  the  simi  of 
$3,910  gold  coin,  and  his  costs  of  suit  taxed  at  $124  35,  to  be 
enforced  in  the  manner  hereinafter  stated.  And  it  further 
appearing  that  by  agreement  made  between  plaintiff  and  de- 
fendant the  growing  crop  attached  by  the  Sheriff  of  Solano 
was  harvested  and  sold,  such  sale  being  made  May  30,  1877, 
and  that  the  net  proceeds  of  said  sale,  amounting  to  $1,385, 
was  paid  to  plaintiff,  it  is,  therefore,  ordered  that  the  defend- 
ant be  credited  with  said  sum,  together  with  interest  there- 
on, from  May  30,  1877,  at  the  rate  of  fifteen  per  cent,  per 
annum,  such  credit  and  interest  aggregating  $1,592,  and  that 
execution  issue  herein  for  the  balance  of  $2,318  gold  coin 
and  costs  of  suit;  and  it  further  appearing,  that  the  defend- 
ant was  in  November,  1877,  discharged  from  his  debts  and 
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liabilities  by  proceedings  in  bankrnptoy  then  pending  in  the 
District  Ooort  of  the  United  States,  District  of  California; 
it  is  further  considered,  ordered  and  adjudged  that  this  judg- 
ment be  enforced  solely  out  of  the  property  attached  in  this 
action  by  the  Sheriff  of  Solano  County  in  the  month  of  April, 
1876,  as  appears  by  the  return  of  said  Sheriff  in  the  writ  of 
attachment  issued  herein  April  18,  1876 ;  but  the  plaintiff 
shall  be  at  liberty  to  pursue  said  attached  property  and  all 
bonds  and  undertakings  for  the  possession  hereof." 

Defendant  appeals  from  the  judgment  for:  1.  That  there 
is  nothing  in  the  pleadings  to  authorize  the  judgment  in  this 
case.  2.  The  defendant  having  been  discharged  in  proceed- 
ings in  bankruptcy,  the  court  erred  in  rendering  judgment 
against  him.     {Carpenter  vs.  TurreU,  100  Mass.  450.) 

Plaintiff  says  the  appeal  is  from  the  judgment,  and  I  can 
only  conjecture  the  grounds  upon  which  the  reversal  is 
sought.  Neither  answer  shows  when  bankruptcy  proceed- 
ings were  instituted,  hence  it  does  not  appear  that  the 
claim  here  in  controversy  was  a  provable  debt,  or  in  any 
way  affected  by  the  bankruptcy  or  discharge.  (Bev.  Stat. 
N.  S.,  Sections  5067,  6115,  5119.)  But  if  the  debt  sued 
upon  was  released  by  the  discharge  still  the  judgment  was 
not  erroneous,  because  the  judgment  is  not  against  the  de- 
fendant personally,  but  is  payable  solely  out  of  attached 
property — because  an  attachment  levied  for  more  than  four 
months  is  not  dissolved,  and  a  judgment  may  be  entered  for 
the  sale  of  the  properly.  (57  Me.  652;  11  B.  B.  317;  T 
How.  U.  S.  612;  37  Conn.  341;  21  WaU.  643.) 

Because  the  liability  of  the  receiver  or  other  custodian  of 
the  property  continues  after  the  bankruptcy.  (49  N.  H. 
114;  36  Conn.  466;  13  B.  B.  366,  404;  S.  C.  64;  N.  H.  84.) 
And  because  the  liability  of  bondsmen  continues.  (10  B.  B. 
270;  49  N.  T.  233,  affirmed.) 

A.  C.  Freeman,  attorney  for  respondent. 

L.  S.  Taylor,  attorney  for  appellant. 

Judgment  affirmed. 


No.  6,206 — Central  Pacific  BaUroad  Company ,  respondent, 
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vs.  Leavenworth  et  al.y  appeUania, — ^This  is  an  action  of  eject- 
ment of  lands  in  Butte  County,  patented  by  United  States 
to  plaintiff  under  Acts  of  Congress  of  July  25,  1866,  and 
June  25, 1868,  to  aid  in  constructing  a  railroad  and  telegraph 
line,  and  for  that  purpose  granting  the  odd  sections  of  pub- 
lic lands,  not  mineral,  for  a  width,  etc. 

By  its  patent  the  United  States  granted  the  land  vnihoui 
exception  or  reservation. 

The  defendants,  who  are  miners,  entered  and  commenced 
to  dig,  mine,  etc.,  in  accordance  with  mining  regulations, 
license,  etc.,  and  at  the  trial  offered  to  prove  that  it  was  min- 
eral land.  The  court  excluded  the  evidence  as  to  the  char- 
acter of  the  land,  and  gave  judgment  for  plaintiffl 

Defendants  moved  for  a  new  trial  upon  bill  of  exceptions. 
Their  motion  was  denied,  and  they  now  appeal. 

Defendants  claim  that  they,  as  miners,  are  in  privity  with 
the  Government  by  reason  of  the  license.  That  under  the 
act  which  respondent  holds  patent  excludes  mineral  lands. 
That  it  is  the  act  which  grants  the  land,  and  not  the  patent* 
That  the  patent  is  not  warranted  by  any  law,  and  is  void, 
and  that  the  lands  are  open  to  exploration,  and  on  discov- 
ery of  minerals,  the  citizen  has  the  absolute  right  of  entry 
and  mining,  and  may  when  the  right  is  questioned  attack 
the  patent  accordingly. 

The  only  question  plaintiff  asserts  is,  whether,  after  the 
Government  has  surveyed  and  returned  and  patented  lands 
as  agricultural,  it  is  competent  for  the  Government,  or  any 
one  claiming  under  it,  to  attack  the  patent  collaterally  upon 
the  subsequent  discovery  that  any  particular  part  contains 
minerals;  and  claims  that  the  proceedings  of  the  Depart- 
ment of  the  Interior  in  surveying,  listing,  and  patenting  the 
lands,  are  dondtiaive  that  the  land  is  of  the  character  granted 
by  the  Act  of  Congress,  and  that  the  patent  can  not  be  col- 
laterally attacked. 

Belcher  &  Belcher,  attorneys  for  plaintiff. 

Cited  13  Wal.  72;  96  U.  S.  530-535,  where  above  case  is 
referred  to;  93  U.  S.  169;  13  Cal.  478,  487;  14  Cal.  469. 

Jo.  Hamilton,  W.  B.  Harrison,  and  L.  D.  Freer»  appel- 
lants' attorneys. 
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Cited  24  Cal.  435;  50  Cal.  67;  25  Cal.  242;  27  Cal.  87; 
29  Cal.  317;  47  Cal.  181;  16  Cal.  327;  9  Wallace,  98;  Tale 
on  Mines  and  Mining,  325;  Oopp's  United  States  Mining 
Decisions,  October  21,  1871,  p.  60;  4  Copp's  Land  Owner, 
March  21,  1877;  In  re  Cal.  and  O.  B.  B.  Co.,  page  2. 

Judgment  affirmed. 

No.  6,286  —  ifoci,  responcfen^,  vs.  Barney^  appellant. — 
Action  by  Mock  vs.  Barney  (Sheriff)  for  unlawful  taking  of 
property.  It  appears  one  Lambert  sold  to  plaintiff  some  hay 
in  cock  on  Lambert's  land;  this  hay  defendant  seized  under 
an  execution  against  Lambert.  Part  of  contract  of  sale  was 
that  plaintiff  was  to  have  use  of  portion  of  Lambert's  land  to 
stack  the  hay.  The  hay  was  paid  for  by  plaintiff,  and  by 
him  removed  from  the  field  where  it  grew  to  another  part  of 
Lambert's  land,  measured,  stacked,  and  fenced  in  wifli  port- 
able fence  and  looked  after  by  him  all  before  levy  as  any 
other  property  he  owned.     Judgment  for  plaintiff. 

Defendant  appeals  chiefly  on  the  ground  that  the  sale  was 
not  acompanied  by  any  immediate  delivery,  nor  followed  by 
actual  or  continued  change  of  possession.  Plaintiff  says:  The 
delivery  was  immediate  and  the  change  of  possession  actual 
and  continued.  The  earlier  decisions  inclined  to  hold  that  the 
* '  immediate  delivery"  required  by  the  statute  meant  an  almost 
instantaneous  delivery.  Subsequent  decisions  have  rightfully 
determined  that  the  character  of  the  property  sold,  its  situa- 
tion, and  all  the  attendant  circumstances  should  be  taken 
into  consideration  in  determining  whether  the  delivery  was 
"actual  and  continued,"  and  not  merely  ' 'formal  and  tem- 
porary." 

P.  H.  Sibley,  attorney  for  respondent. 

J.  C.  Ball,  counsel. 

Cited  15  Cal.  503;  26  Cal.  545;  26  Cal.  316;  25  Cal.  653; 
28  Cal.  20. 

W.  B.  Treadwell,  attorney  for  appellant. 

Cited  Civil  Code,  Section  8440;  8  Cal.  564;  29  Cal.  466; 
19  Cal.  320;  15  Cal.  503;  10  Cal.  518;  22  Cal.  492;  22  CaL 
103;  Smith's  Leading  Cases — ^Twyne's  Case. 

Judgment  affirmed. 
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Supreme  Court  of  the  United  States, 

OcTOBEB  Term,  1878. 


WM.  H.  GIFFORD  et  al.,  vs.  JOHN  P.  HELMS  et  al. 

Summary  Powbbs  of  Baihcrupt  Court— Bsvisobt  Power  op  Circctt  Court. 
—District  Courts,  though  courts  of  bankruptcy,  hare  no  power  to  order  in  a 
summary  way.  the  sale  of  property,  real  or  personal,  although  the  title  thereto 
is  in  dispute,  when  the  same  is  in  the  actual  possession  of  a  third  person,  hold- 
ing under  a  claim  of  ownership. 

The  bankrupt  court  may  exercise  many  of  the  powers  conferred  by  the  act,  in  a  sum- 
mary way,  as  well  in  yaeation  as  in  term  time,  notice  being  first  given  to  the 
party  in  opposite  interest. 

Power  to  revise  questions  arising  in  the  District  Courts,  is  conferred  upon  the  Circuit 
Court  by  Section  2,  but  the  power  so  conferred  does  not  extend  to  any  case  where 
special  power  of  revisions  is- otherwise  made. 

Clifford,  J. 

District  Courts,  though  constituted  courts  of  bankruptcy, 
do  not  possess  the  power  under  the  twenty-fifth  section  of  the 
bankrupt  act  to  order,  in  a  summiuy  way,  the  sale  of  an 
estate,  real  or  personal,  although  the  same  is  claimed  by  the 
assignee,  even  though  the  title  to  the  same  is  in  dispute,  if  it 
also  appears  that  the  estate  in  question  is  in  the  actual  pos- 
session of  a  third  person,  holding  the  same  as  owner,  and 
claiming  absolute  title  to  and  dominion  over  the  same  as  his 
own  property,  whether  derived  from  the  debtor  before  he  was 
adjudged  bankrupt  or  from  some  former  owner.  (Knighl  vs. 
Cheney,  5  Nat.  Bank.  Beg.  305.) 

Courts  of  bankruptcy  may  exercise  many  of  the  powers  con- 
ferred by  the  first  section  of  the  bankrupt  act  in  a  summary 
way,  as  well  in  vacation  as  in  term  time,  first  giving  notice  to 
the  party  opposed  in  interest  to  the  prayer  of  the  petition,  as 
in  a  rule  to  show  cause  in  an  action  at  law  or  in  a  suit  in 
equity  without  service  of  process,  the  rule  being  that  in  such 
a  proceeding  neither  party  is  entitled  to  a  trial  by  jury,  and 
that  the  only  remedy  for  error  is  to  seek  a  review  under  the 
first  clause  of  the  second  section  of  the  same  act.  {Smiih  vs. 
Mason,  14  Wall.  431.) 
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Power  to  revise  cases  and  questions  which  arise  in  the 
District  Courts  in  such  proceedings,  is  conferred  upon  the 
Circait  Courts  by  that  clause  of  section  2,  but  it  is  settled 
law  that  the  power  so  conferred  does  not  extend  to  any  case 
where  special  provision  for  the  revision  of  the  case  is  other- 
wise made.  (Morgan  vs.  ThomhiU,  11  Wall.  74.) 

Two  trust  deeds  were  executed  by  the  debtor  of  the 
complainant  in  his  litetime— one  to  each  of  the  two  trust- 
ees named  in  the  bill  of  complaint;  the  first  embracing 
several  tracts  of  land  which  were  conveyed  to  secure  his 
creditors,  and  the  second  consisting  of  an  interest  in  a 
tract  of  two  hundred  acres  arising  from  a  verbal  contract 
to  purchase  the  same,  and  an  advance  of  seven  thousand  dol- 
lars in  part  payment  of  the  stipulated  consideration,  in  re- 
spect to  which  the  party  who  agreed  to  purchase  the  same, 
not  being  able  to  pay  the  balance,  determined  to  abandon 
the  contract,  and  assert  a  lien  upon  the  tract  for  the  amount 
paid. 

Twenty-nine  hundred  dollars  of  the  amount  paid  for  the 
tract  by  the  debtor  was  the  money  of  his  wife,  which  she 
derived  from  the  estate  of  her  father,  and  which,  by  agree- 
ment between  her  and  her  husband,  made  while  the  money 
was  still  in  the  hands  of  the  executor,  he  was  allowed  to 
apply  toward  paying  for  the  land,  the  stipulation  between 
them  being  that,  in  taking  title  to  the  land,  such  an  inter- 
est in  the  same  should  be  conveyed  to  her  in  her  own  sep- 
arate right  as  would  be  proportionate  to  the  amount  of  her 
money  applied  to  the  payment  of  the  consideration. 

Abundant  evidence  to  substantiate  those  facts  is  found  in 
the  record ;  and  it  also  appeUrs  that  the  debtor  of  the  com- 
plainant, on  the  10th  of  June,  1867,  conveyed  to  his  son  all 
of  his  equitable  interest  in  the  several  properties  previously 
transferred  to  the  before-mentioned  parties,  together  with 
whatever  interest  he  owned  in  the  turnpike  therein  de- 
scribed, which  was  not  included  in  either  of  said  trust 
deeds.  Proof  of  that  conveyance  is  placed  beyond  doubt, 
but  it  is  equally  clear  that  the  chief  object  of  the  same  was 
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to  secure  the  repayment  to  his  mother  of  the  money  be- 
longing to  her  which  the  father  nsed  and  applied  toward 
paying  for  the  prior-described  tract  of  land,  the  son  becom- 
ing bound  to  her  for  that  amount  under  the  agreement. 

Eight  months  and  a  half  later,  to-wit:  on  the  twenty- 
eighth  of  February,  1868,  the  said  debtor  of  the  complain- 
ant filed  his  petition  in  bankruptcy,  and  in  the  month  of 
February  of  the  succeeding  year  received  his  discharge. 
On  the  sixth  of  May  next  after  the  petition  in  bankruptcy 
was  filed,  the  assignee  of  the  estate  was  appointed,  and  due 
conveyance  of  all  the  assets  of  the  bankrupt  was  made  to 
him,  as  required  by  law.  Schedules  of  the  bankrupt's  lia- 
bilities were  duly  filed,  but  they  did  not  mention  the  name 
of  the  original  complainant  as  a  creditor. 

Allegations  to  the  effect  that  the  complainant  proved 
debts  to  the  amount  of  four  thpusand  five  hundred  dollars 
are  contained  in  the  bill  of  complaint,  and  the  record  shows 
that  his  own  deposition  given  in  the  cause  affirms  the  alle- 
gation; but  the  answer  of  the  respondents  denies  the  fact 
alleged,  and  the  deposition  of  the  bankrupt  fully  supports 
the  averment  of  the  answer. 

Service  was  made,  and  the  respondents  appeared  and  de- 
murred to  the  bill  of  complaint,  and  they  subsequently  filed 
an  answer  setting  up  several  defenses,  including  most,  or 
all,  of  the  causes  shown  in  support  of  the  demurrer.  Hear- 
ing was  had,  and  the  court,  the  District  Judge  presiding, 
overruled  the  demurrer  to  the  bill  of  complaint.  Proofs 
were  subsequently  taken,  and  the  parties  having  been  again 
heard,  the  court,  the  Circuit  Justice  presiding,  entered  the 
final  decree  as  to  the  merits  in  fiivor  of  the  complainant, 
firom  which  the  respondents  appealed. 

Since  the  suit  was  commenced,  new  parties  have  been 
made,  in  consequence  of  the  death  of  the  complainant  and 
the  principal  respondent,  but  the  questions  to  be  decided 
are  unaffected  by  that  circumstance. 

Three  of  the  errors  assigned  were  fiilly  discussed  at  the 
bar.    They  are  as  follows:   (1)    That  the  court  erred  in 


The  Paoifio  Coast  Law  Joxtbnal.  477 

* 

holding  that  the  conveyances  made  by  the  assignee  to  the 
complainant  included  any  of  the  property  sued  for  in  the 
bill  of  complaint.  (2)  That  the  court  erred  in  holding  that 
the  said  conveyance  was  of  any  validity,  even  if  it  did  in- 
clude the  property  for  which  the  suit  is  brought,  (8)  That 
the  court  erred  in  overruling  the  defense  that  the  suit  is 
barred  by  the  Statute  of  Limitations. 

These  several  assignments  of  error  were  discussed  at  the 
bar,  in  the  order  herein  stated ;  but  it  will  be  more  con- 
venient to  consider  the  question  of  limitation  first,  for  the 
reason  that  if  that  is  sustained,  the  other  assignments  of  er- 
ror will  become  immaterial,  as  sufiiciently  appears  from  the 
prayers  of  the  bill  of  complaint,  of  which  the  following  are 
the  most  material:  .1.  That  the  conveyance  from  the  bank- 
rupt to  his  son  may  be  decreed  to  be  fraudulent,  null,  and 
void.  2.  That  the  equities  and  personal  property  therein 
described  may  be  decreed  to  the  complainant,  8.  That  if 
the  court  should  be  of  the  opinion  that  he  (the  complain- 
ant) is  not  entitled  to  all  of  the  equities  described,  then  that 
his  pro  rata  in  the  same  may  be  decreed  to  him,  and  that 
the  four  thousand  dollars  paid  by  the  son,  if  found  to  have 
been  paid  out  of  his  own  money,  may  be  decreed  to  have 
been  paid  in  fraud,  and  with  notice  that  he  is  not  entitled 
to  recover  the  amount.  4.  That  all  debts  included  in  the 
deed  of  trust  may  be  decreed  to  be  invalid  as  a  lien  on  the 
estate  of  the  bankrupt,  and  that  all  claims  against  the  bank- 
rupt which  are  unproven,  whether  secured  or  not,  may  be 
decreed  invalid  as  to  the  estate  of  the  bankrupt,  and  not 
entitled  to  be  paid  out  of  the  same,  in  whole  or  in  part. 
6.  That  the  cloud  caused  upon  the  title  by. the  conveyance 
to  the  son  may  be  removed,  and  that  the  titles  to  the  tracts 
may  be  decreed  to  the  complainant,  free  from  the  liens  cre- 
ated by  the  conveyance. 

Actions  at  law  or  suits  in  equity  may,  in  a  proper  case, 
be  brought  by  the  assignee  agwnst  any  person  to  recover 
interests  of  the  bankrupt  held  adversely,  or  by  any  person 
against  such  assignee,  touching  any  property  vested  in  such 
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assignee;  but  the  same  section  of  the  Bankrupt  Act  pro- 
vides that  no  suit  at  law  or  in  equity  shall,  in  any  case,  be 
maintained  by  or  against  such  assignee,  or  by  or  against 
such  person,  in  any  court  whatsoever,  unless  the  same  shall 
be  brought  within  two  years  from  the  time  the  cause  of 
action  accrued  for  or  against  such  assignee.  (14  Stat,  at 
Large,  518 ;  Rev.  Stats.,  Sec.  5067.) 

Deeds  of  trust,  as  before  explained,  were  executed  to  cer- 
tain trustees,  and  on  the  tenth  of  June,  1867,  the  equities 
in  controversy  were  conveyed  by  the  debtor  to  the  son.  On 
the  twenty-eighth  of  February  of  the  next  year  the  debtor 
filed  his  petition  in  bankruptcy.  Due  proceedings  followed, 
and  on  the  sixth  of  May,  1868,  more  than  two  years  before 
the  bill  was  filed,  the  assignee  was  appointed,  and  convey- 
ance was  duly  made  to  him  of  all  the  assets  of  the  bank- 
rupt 

Speedy  administration,  as  well  as  equal  distribution  of 
the  assets  among  the  creditors,  is  the  policy  of  the  Bank- 
rupt Act,  and  the  former  is  almost  as  necessary  as  the  lat- 
ter, to  accomplish  the  beneficent  ends  for  which  the  law 
was  passed.  Impressed  with  that  view.  Congress  enacted 
the  limitations  contained  in  the  second  section  of  the  Bank- 
rupt Act,  which,  like  other  statutes  of  limitation,  must  re- 
ceive a  reasonable  construction.  Beyond  doubt,  it  applies 
to  all  judicial  contests  between  the  assignee  and  other  per- 
sons touching  the  property,  or  right  of  property,  of  the 
bankrupt,  transferable  to,  or  vested  in,  the  assignee,  where 
the  interests  are  adverse,  and  have  so  existed  for  more  than 
two  years  from  the  time  when  the  cause  of  action  accrued 
for  or  against  the  assignee.  {Bailey  vs.  Glover^  21  Wall. 
846.) 

Absolute  title  to  the  equities  in  controversy  was  claimed 
by  the  respondent  from  the  moment  the  deed  to  him  of  the 
same  was  executed  by  the  bankrupt,  and  if  that  conveyance 
was  made  in  fraud  of  creditors,  as  alleged  by  the  complain- 
ant, it  is  clear  that  the  equities  were  transferred  to,  and 
vested  in,  the  assignee   when  he  was  appointed,  and  of 
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course  his  right  of  action  to  recover  the  same  commenced 
at  the  time  the  instrument  of  assignment  was  executed  and 
delivered.  Whatever  remedy  for  the  supposed  fraud  the 
assignee  had,  it  is  evident  he  might  have  puraued  and  en- 
forced at  any  time  after  he  acquired  title  to  the  bankrupt's 
estate.  {Ex  parte  Currie^  7  Law  Times,  N.  S.  486;  Cleve- 
land  vs.  Boeram^  24  N.  T.  615.) 

Ignorance  of  the  state  of  the  title  is  not  alleged,  nor  is 
there  any  pretense  of  concealment.  Instead  of  that,  the 
proof  is  clear  that  the  assignee  knew  all  the  facts,  and  that 
he  came  to  the  conclusion  that  the  title  of  the  respondent 
was  valid,  and  that  the  assignee  had  no  just  claim  to  the 
equities.  ( Terry  vs.  Anderson^  5  Otto,  632 ;  Clark  vs.  Mack- 
eii,  1  Clitf.  280.) 

Nor  is  there  anything  to  benefit  the  complainant  in  the 
suggestion  that  he  does  not  sue  as  assignee  or  creditor,  as 
the  record  clearly  shows  that  he  claims  as  purchaser  from, 
and  under,  the  assignee. 

Pending  the  proceedings  in  bankruptcy,  the  assignee  pe- 
titioned the  court  for  authority  to  make  sale  of  the  notes, 
judgments,  and  accounts  of  the  bankrupt,  for  the  reasons 
set  forth  in  the  petition,  not  including  the  equities  which 
the  bankrupt  had  previously  conveyed  to  his  son.  Enough 
appears  to  show  that  the  reason  he  did  not  include  those 
equities  in  the  petition  was  that  he  had  reported  to  the 
court,  the  day  previous,  that  the  conveyance  to  the  son  was 
without  fraud,  and  valid.  Seasonable  doubt  upon  that  sub- 
ject can  not  be  entertained,  but  the  order  entered  by  the 
court  upon  the  petition  is  broader  than  the  prayer  of  the 
petition,  and  includes  the  interest  of  the  bankrupt  in  the 
property  conveyed  to  "  the  son,  and  all  other  property  be- 
longing to  the  estate.'*  Pursuant  to  that  order,  dated  May 
17,  1871,  the  assignee,  on  the  thirteenth  of  June  following, 
sold  all  the  assets  of  the  bankrupt,  for  the  sum  of  two  hun- 
dred and  twenty-five  dollars,  to  the  complainant,  he  being 
the  highest  bidder  for  the  same  at  the  public  sale. 

Nothing  can  be  plainer  in  legal  decision  than  the  propo- 
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sition  that  the  complainant  did  not  acquire,  by  the  convey- 
ance made  to  him  under  that  8ale,  any  greater  rights  than 
those  possessed  by  the  grantor.  Whatever  rights  the  as- 
signee possessed,  if  any,  were  acquired  May  6,  1868,  when 
he  was  appointed  and  qualified  as  the  assignee  of  the  estate 
of  the  bankrupt.  Throughout  the  whole  period  interven- 
ing between  that  date  and  the  date  of  the  purchase  by  the 
complainant,  the  respondent  held  the  equities  in  controversy 
adversely  to  the  supposed  right  of  the  assignee. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that 
the  right,  if  any,  of  the  assignee  was  barred  by  the  Statute 
of  Limitations  before  purchase  of  the  same  by  the  com- 
plainant. 

Decree  reversed  with  costs,  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill  of  complainant. 


We  have  just  received  the  January  number  of  the  Mem- 
phis Law  Journal,  vol.  2,  containing  much  interesting  and 
valuable  matter.  We  are  pleased  to  see  that  the  editor  and 
proprietor  of  this  work  has  renewed  his  eflFbrts  in  behalf  of 
the  Bar  of  that  section  after  the  temporary  suspension  caused 
by  the  yellow  fever  epidemic  of  last  year.  Assisted  by  the 
able  staft'  of  contributing  editors  and  reporters,  it  can  not 
fail  to  meet  the  wants  of  the  profession. 


IIubbell's  Legal  Directory  for  1878  has  been  issued.  The 
Directory  contains  a  synopsis  of  the  laws  of  each  State  re- 
garding collections  of  debts,  executions  of  instruments, 
'  taking  of  depositions,  interest,  etc.,  together  with  a  selec- 
tion of  one  or  more  law  firms  in  each  State  of  the  Union  and 
the  provinces  of  Canada,  recommended  by  the  publishers  as 
reliable.  The  work  is  now  in  its  ninth  year  and  is  fiivorably 
known  by  its  preceding  volumes. 


mttc  &0mt  ^m  Mmtul. 


Vol.  2.  Febbuaby  15,  1879.  No.  26. 

Send  your  numbers  and  $1.25,  and  we  will  return  the  vol* 
ume  bound  in  law  sheep^  free  of  charge  for  postage.  For  city 
subscribers,  we  will  bind  the  volume  at  $1  each.  Send  the  twen- 
ty-five numbers  already  furnished  you,  and  we  will  add  the  Sup- 
plement and  Index.    No  charge  for  missing  numbers. 

Current  Topics. 

Mbs.  Claba  S.  Foltz  has  been  admitted  to  practice  in  the 
Fourth  District  Court.  She  has  been  refused  admission  to 
the  Hastings  Law  Department  of  the  Uniyersitj  of  Califor- 
nia, and  is  now  asking  for  a  writ  of  mandamus  to  compel 
the  officers  of  that  institution  to  admit  her. 

The  article  on  the  Judiciaiy  in  our  number  of  February  1, 
1879,  has  made  its  impression  on  the  members  of  the  Con- 
Tention,  and  there  promises  to  be  quite  a  modification  of  the 
proposed  plan.  That  the  plan  is  open  to  criticism  can  not 
be  doubted,  yet  all  must  agree  that  some  change  must  be 
made  in  the  present  system.  This  change,  however,  need 
not  be  so  radical  as  to  introduce  an  entirely  new  system, 
but  extend  only  to  increase  the  facilities  for  ike  dispatch  of 
business. 

Tms  number  completes  the  present  volume  of  the  Joubnal, 
with  the  exception  of  the  index  number  of  next  week.  The 
JoxTHNAL  contains  aU  the  decisions  of  the  Supreme  Court  of 
this  State  rendered  since  the  ending  of  our  last  volume. 
Our  supplement  to  be  issued  next  week  contains  such  of  the 
unwritten  opinions  of  the  court  as  we  have  been  able  to 
satisfactorily  prepare,  with  a  view  that  they  may  prove  valu- 
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able,  and  not  as  so  much  trash  with  which  the  volume  would 
be  encumbered.  The  Journal  contains,  in  addition,  all  the 
important  decisions  of  the  United  States  Circuit  and  District 
Courts  for  the  district,  and  the  decisions  of  the  present  term 
of  the  Supreme  Court  of  the  United  States  applicable  to 
the  Coast,  and  many  other  decisions  of  value  to  the  profes- 
sion, besides  the  discussion  of  leading  topics.  We  are 
assured  that  we  have  entirely  pleased  our  subscribers,  and 
that  we  may  expect  a  continuance  of  their  patronage. 

The  Supreme  Court  of  the  United  States  have  just  re- 
versed and  remanded  the  case  of  the  United  Stales  vs.  Central 
Pacific  BaUroad  Company,  in  error  to  the  Circuit  Court  of  the 
United  States,  District  of  California.  The  case  involves  the 
same  questions  disposed  of  in  the  United  States  vs.  Umon 
Pacific  BaUroad  Company,  of  which  the  following  is  a  sylla- 
bus :  1.  The  Act  of  Congress,  passed  July  1,  1862,  to  aid 
in  the  construction  of  a  railroad  to  the  Pacific  Ocean,  after 
granting  certain  lands  and  a  loan  of  Government  bonds, 
to  be  received  by  the  Union  Pacific  and  other  railroad 
companies  from  time  to  ti^o  as  successive  sections  of  road 
should  be  completed,  required  the  companies  to  perform  all 
Government  transportation  of  mails,  troops,  etc.,  and  to 
credit  the  compensation  therefor  on  the  Government  loan  ; 
and  then  added  that  **  after  the  road  is  completed,  until  said 
bonds  and  interest  are  paid,  at  least  five  per  cent,  of  the  net 
earnings  of  said  road  shall  also  be  annually  applied  to  the 
payment  thereof:"  Held,  that  the  road  was  completed  for 
the  purpose  of  this  payment  to  begin,  when  reported  by  the 
company  to  be  completed,  and  accepted  by  the  President  of 
the  United  States  for  the  purpose  of  issuing  the  Government 
bonds,  though  the  acceptance  was  provisional,  and  securiiy 
was  required  that  all  deficiencies  in  construction  should  be 
supplied.  2.  The  company  having  duly  presented  its  road 
as  completed,  and  having  obtained  the  subsidy,  and  agreed 
that  certain  security  should  be  retained  by  the  Government 
for  the  ultimate  completion  of  defective  parts,  was  held  to 
bo  estopped  from  denying  that  the  road  was  completed. 
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3.  The  ^'  earnings  **  of  the  road  include  all  ihe  receipts  aris- 
ing from  the  company's  operations  as  a  railroad  company, 
bat  not  its  receipts  from  the  public  lands  granted,  nor  ficti- 
tious receipts  for  the  transportation  of  its  own  property. 
'^Net  earnings/' within  the  meaning  of  the  law,  are  ascer- 
tained  by  deducting  from  gross  earnings  aU  ordinary  ex- 
penses  of  organization  and  of  operating  the  road,  and 
expenditures  bona  fide  mad^  in  improvements,  and  paid  out 
of  earnings  and  not  by  the  issue  of  bonds  or  stock,  but  not 
deducting  interest  paid  on  any  of  the  bonded  debt  of  the 
company.  4.  The  Government  bonds  issued  to  the  company 
were  declared  to  be  a  first  lien  on  the  road  and  property. 
The  Act  of  1864  authorized  the  company  to  issue  an  equal 
amount  of  first  mortgage  bonds,  to  have  priority  over  the 
GK>vemment  bonds :  Held,  that  this  priority  authorized  the 
payment  of  the  interest  accruing  on  these  first  mortgage 
bonds  out  of  the  net  earnings  of  the  road  in  preference  to 
the  five  per  centum  payable  to  the  Government,  which  is 
only  demandable  out  of  the  excess  in  each  year. 

The  Circuit  Oourt  held  that  the  road  was  not  completed 
until  October  1,  1874.  The  Supreme  Court  Sxes  the  time 
July  16,  1869,  and  that  the  road  is  chargeable  with  the  net 
earnings  from  that  date. 


Supreme  Court  of  Galifomia. 

i^o.  6,156.] 

[Filed  November  25,  1878.] 
YOUNGLOVE,  Respondent,  vs.  FITHLAN",  Appellant. 

Where  there  if  a  tnbstantial  conflict  0/  testimony  appearing  in  the  record,  the  judg- 
ment will  not  be  difturbed  by  the  appellate  court. 

Appeal  from  Eleventh  District  Court,  Amador  County. 

Parley  &  Porter,  for  respondent 

H.  A.  Carter,  A.  C.  Brown,  and  Tubbs  &  Cole,  for  appellant. 
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Feb  Oubiah. 

There  is  in  the  bill  of  exceptions  no  specification  point- 
ing to  the  deficiency  of  eyidence  now  claimed  by  appellant; 
and  if  there  had  been,  there  is  a  substantial  conflict  in  re* 
spect  to  the  point  appearing  in  the  record. 

The  appeal  is  without  merit.  Judgment  affirmed  with 
10  per  cent,  damages.    Remittitur  forthwith. 


[No.  6,225.] 

[Filed  November  25, 1878.] 

LINDEN  GRAVEL  MINING  CO.,  Appbllaot, 

vs. 
BHEPLER,  Rbspondent. 

1.  The  rammont  mmti  be  iifiiad  within  one  jmt  after  the  oompkint  is  filed.  (C.  C. 

P.  406.) 

2.  An  appearance  by  defendant  to  make  a  motion  to  diimiea,  is  not  a  gmmraH  appear- 

anoe,  which  waiTes  his  right  to  make  the  motion. 

Appeal  from  Eleventh  District  Court,  El  Dorado  Gouutj. 

Chas.  F.  Irwin,  for  appellant 
"W.  "W.  Likenfl,  for  respondent. 

Per  Curiam. 

1.  The  court  properly  dismissed  the  action,  inasmuch  as 
summons  was  not  issued  within  one  year  after  the  complwit 
was  filed.  (C.  C  P.,  Sec.  406.) 

2.  The  appearance  of  defendant  for  ^Hhe  motion  only"  to 
dismiss,  was  not  a  general  appearance,  which  waived  his 
right  to  make  the  motion. 

Judgment  aiilrmed.    Bemittitur  forthwith. 
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[No.  6,453.] 

[Piled  February  6, 1879.] 

WELLS,  FARGO  &  CO.,  Appellant, 

vs. 

COLEMAK  ST  AL8.  (Bank  CommiBflioners),  Ebspondents. 

Appeal  from  Twelfth  District  Court,  city  and  county  of 
San  Francisco. 

The  petition  for  injunction  alleges — ^That  defendants,  for 
more  than  three  months  past,  have  been  Bank  Commission- 
ers, appointed  under  act,  etc.,  entitled  ^^  An  act  creating  a 
Board  of  Bank  Commissioners,  and  prescribing  their  duties 
and  powers,''  approved  March  80, 1878.  That  plaintiff  is  a 
corporation,  having  a  capital  stock  and  shareholders,  and 
doing  business  in  said  city  and  county  of  San  Francisco, 
which  bu^nesB  consifits  of  discounting  bills  and  promissory 
notes,  and  buying,  selling,  drawing,  and  dealing  in  bills  of 
exchange  and  other  negotiable  securities,  and  receiving 
money  on  general  deposit,  upon  which  no  interest  is  al- 
lowed, and  which  money  is  mingled  and  blended  with  the 
moneys  of  plaintiff;  but  that  plaintiff  is  not,  and  never  has 
been,  doing  business  for  the  accumulation  and  invest- 
ment, or  for  the  accumulation  or  for  the  investment  of 
ftinds  and  savings,  or  funds  or  savings;  and  is  not,  and  nev- 
er has  been,  a  trust  company,  receiving  any  valuable  thing 
in  trust,  or  money  on  special  deposit;  and  that  plaintiff  is 
not  a  person  publicly  receiving,  and  has  not  received  pub- 
licly, money  on  deposit  for  safe  keeping.  That  on  the  25th 
of  July,  1878,  the  said  Bank  Commissioners  duly  issued  to 
plaintiff  a  license  in  due  form  (being  the  form  prescribed  by 
them),  authorising  plaintiff  to  use  the  name  and  transact  its 
business  as  a  banking  company,  as  aforessdd,  for  a  period  of 
one  year  from  eaid  last-mentioned  date.  That  on  January  6, 
1879,  the  defendants,  claiming  to  act  as  such  Bank  Com- 
missioners, visited  the  plaintiff  and  demanded  of  plaintiff 
that  it  permit  them  as  such  Bank  Commissioners  to  make, 
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personally,  a  fall  examination  of  plaintiff's  bank,  and  to  in- 
spect all  its  books,  papers,  notes,  bonds,  evidences  of  debts 
and  securities;  that  defendants  then  and  there  claimed  and 
asserted,  and  now  claim  and  assert,  that  they  had  and  have 
the  right  to  make  such  examination  and  inspection,  under 
and  by  virtue  of  the  powers  vested  in  them  as  Bank  Com- 
missioners by  said  Act  of  the  Legislature;  and  that  they  do 
not  assert,  or  claim  to  have,*  any  powers  or  rights  in  the 
premises,  except  under  said  act.  That  plaintiff,  being  ad- 
vised that  defendants  had  no  legal  right  to  make  said  ex- 
amination or  inspection,  and  acting  under  such  advice,  re- 
fused, and  still  refuse,  to  permit  defendants  to  make  such 
examination  and  inspection ;  and  the  same  has  not  been 
made.  That  plaintiff  is  transacting  and  doing  a  banking 
business  as  aforesaid,  with  many  different  persons,  and  very 
extensively;  that  defendants  threaten  to  commence  ^vers 
actions  and  proceedings  in  the  courts  and  elsewhere  against 
plaintiff  and  its  officers,  for  and  on  account  of  said  refusal 
of  plaintiff  to  permit  such  personal  and  official  examination 
and  inspection,  and  will,  as -plaintiff  alleges  on  information 
and  belief,  carry  their  threats  into  execution  unless  re- 
strained by  this  Honorable  Court;  that  such  proceedings  on 
the  part  of  defendants  would  subject  plaintiff  to  great  ex- 
pense and  annoyance,  and  to  irreparable  damage.  Where- 
fore, plaintiff  prays  judgment  against  defendants. 

First.  For  an  injunction  restrcuning  and  enjoining  defend- 
ants from  taking  any  steps  or  proceedings  against  plaintiff 
or  its  officers,  for  or  on  account  of  its  refusal  to  permit  said 
examination  and  inspection,  and  from  compelling  plaintiff 
to  submit  to  the  same. 

Second.  For  all  other  proper  relief  and  for  costs. 

Motion  for  injunction  denied.    Plaintiff  appealed. 

Greathouse  &  Blanding,  attorneys  for  appellant. 

C.  Temple  Emmett,  of  counsel  for  appellant. 

Argument  by  Greathouse  &  Blanding. 

The  only  question  we  present  is,  whether  the  visitorial 
powers  conferred  on  the  Bank  Commissioners  by  Section  4, 
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of  Act  of  March  80, 1878,  extends  to  the  corporations  com- 
monly called  commercial  banks  as  distinguished  from  sav- 
ings or  trust  companies,  or,  to  use  the  language  of  the  stat- 
ute, from  corporations  "  doing  business  in  this  State  for  the 
accumulation  and  inveetment  of  funds  and  savings.'^ 

Many  of  the  provisions  of  the  act  apply  to  common 
banks,  as  well  as  to  savings  banks.  Some  do  not,  and  wher- 
ever all  are  embraced,  words  clearly  manifesting  this  are 
used. 

Section  8  refers  to  the  duty  of  commissioners  to  prepare, 
etc.,  a  license  to  every  *^  savings  bank^  bank^  and  banking 
company.''  These  terms  include  all  banking  institutions. 
Again,  this  form  of  expression,  including  all  banks,  occurs 
three  times  in  Section  8 — ^in  Section  7  twice,  the  terms 
being  "  savings  bank,  bank,  or  banking  corporation."  In 
Section  9  the  identical  words  of  Section  7  are  found  in 
three  places ;  they  are  also  used  once  in  Section  10,  and 
twice  in  Section  16.  These  terms  are  preserved  and  used 
with, industrious  care  throughout  the  act  when  commercial 
banks  are  embraced ;  and  if  it  was  intended  to  include 
these  banks  within  Section  4,  the  same  phraseology  would 
have  been  used,  ajid  the  limiting  words,  "  other  society, 
association,  company,  or  institution  incorporated  *  *  *" 
for  the  accumulation  and  investment  of  funds  and  savings, 
found  in  the  sentence  under  discussion,  would  not  have 
been  inserted. 

The  relations  which  savings  institutions  bear  to  their 
depodtors  and  the  public  differs  from  commercial  banks. 
In  the  one,  the  depositor,  doubtful  of  his  ability,  or  not 
desiring  to  manage  his  aflStirs,  intrusts  his  money  to  the 
company  as  an  investment.  He  has  an  interest  in  its  cap- 
ital, and  is  entitled  to  his  proportion  of  the  profits  of  the 
business.  His  share  of  the  profits  are  dividends,  and  not 
interest.  (22  Wall.  4.)  The  Legislature  of  our  State, 
recognizing  the  peculiar  character  of  these  institutions,  and 
the  relations  of  trust  and  agency  which  they  bear  to  their 
depositors,  have  frequently  legislated  respecting  the  man- 


488  The  Pagifio  Coast  Law  Joubnal. 

agement  and  investment  of  their  funds.  Bnt  in  the  care  of 
commercial  banks,  no  such  interests  or  trusts  exist  between 
the  depositor  and  the  bank ;  the  relation  is  simply  that  of 
debtor  and  creditor^  not  differing  in  any  material  degree 
&om  the  relations  that  exist  between  any  other  commercial 
corporation  or  firm  and  their  customers  and  creditors.  (2 
House  of  Lords  Cases ;  2  Wall.  256 ;  5  Wall.  678.) 

Argument  by  McAllisters  k  Bergin,  for  appellant. 

The  solution  of  the  question  of  difference  turns  upon  the 
court's  construction  of  Section  4.  It  is  directed  only  to 
one  class  of  individuals,  u  e^  ^^  any  person  publicly  receiving 
money  on  deposit  for  safe  keeping.' * 

The  corporations  referred  to  in  the  statute  are  only  such 
as  are  incorporated  for  the  accumulation  and  investment 
of  funds  and  savings,  such  as  are  incorporated  as  trust  com- 
panies, receiving  any  valuable  thing  in  trust,  or  money  on 
special  deposit.  (8  Eem.  K .  Y.  229.)  Courts  can  not  add 
to  or  subtract  from  the  enumeration  of  the  statute.  (35 
Cal.  689.)  Commercial  banks  are  not  for  the  accumulation 
and  investment  of  funds  and  savings.  The  relation  between 
such  banks  and  their  customers  is  simply  that  of  debtor 
and  creditor.  (2  Wall.  U.  S.  266 ;  5  Id.  678.)  The  dis- 
tinction  between  such  banks  and  savings  banks  is  well  set- 
tled. (22  Wall.  U.  S.  41;  21  Id.  287;  17  Id.  118;  8  Id. 
512.)  Savings  banks  and  trust  companies  are  legally  re- 
garded as  charitable,  and  not  commercial,  corporations. 
(6  Otto,  888.) 

Winans,  counsel  for  appellant,  cited :  Mtmford  vs.  AmerU 
can  Life  Assurance  Go.  (4  Comstock,  478) ;  7  How.  Pr.  R. 
150 ;  20  Barbour,  120 ;  5  Hill.  491 ;  4  Kern.  189 ;  17  Wall. 
425;  5  Biss.  515;  77  111.  263;  4  Thomp.  &  C,  N.  T.  198; 
1  Hun.  689;  69  K  C.  498;  69  N.  C.  800;  66  K  C.  13. 

Jo.  Hamilton,  Attorney-General,  and  Wm.  M.  Pierson, 
attorneys  for  respondents. 

The  Chief  Justice: 

Irrespective  of  the  question  made  in  argument  as  to  the 
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constractioQ  of  the  Act,  we  think  that  the  allegations  of 
this  bill  would  not  support  an  injunction,  and,  of  course,  we 
could  not  reverse  the  order  of  the  court  below  refusing  the 
injunction. 

Inasmuch,  however,  as  counsel  on  both  sides  have  united 
in  the  request  that  we  give  expression  to  our  views  on  the 
true  construction  of  the  Act  itself,  I  will  add  that  we  are  all 
of  opinion  that  incorporated  commercial  banks  are  plainly 
within  the  intent  of  the  Act  and  subject  to  examination 
under  its  provisions. 

Let  the  order  be  affirmed. 

[It  hATtDg  been  agreed  on  botb  lidee  ttiet  tlie  petttion  «M  Inmllleleat,  leepondent 
weiTed  this  point,  end  ergnment  wee  bed  eolely  on  the  oonetmctlon  of  the  ect ;  bnt  re- 
epondente,  not  bevlng  bern  fomiebed  in  proper  time  with  eppellent'e  briefe,  ei  we  ere 
informed,  filed  none,  eo  we  ere  nneble  to  Jonmellse  their  ergoment.] 


United  States  District  Gourty 

District  of  Californu. 


W.  F.  BABCOCK  bt  al.  vs.  THE  SHIP  "HOWDEST." 

Whbbb  a  veiwl  delitered  her  eargo  in  a  dunnged  condition,  and  the  proof  showed 
that  the  damage  was  due  to  the  defeetiTe  and  obsolete  construction  and  ar- 
rangement of  her  bulwarks  and  stanchions,  which  required  extra  precautions 
in  the  way  of  dunnage  to  prerent  li^ury  to  her  cargo,  and  such  precautions  were 
negflecteda 

Held:  that  the  Teasel  was  liable,  notwithstaadinc  that  the  logbook  showed  that  she 
had  encountered  some  heavy  weather  on  the  foyage* 

HOFFKAN,  J. 

It  is  not  denied  that  the  goods  in  question  in  this  case 
were  shipped  at  Calcutta  on  board  the  ^^Howden,''  and  that 
when  delivered  at  this  port  they  were  in  ia  very  damaged 
condition. 

The  defense  relied  on  is  that  the  damage  was  caused  by 
perils  of  the  seas. 

On  the  arrival  of  the  vessel  two  separate  surveys  ware 
held  upon  her  and  her  cargo.  The  first  was  made  at  the  re- 
quest of  the  libelants  by  Gaptidns  Davidson  and  Freeman. 
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The  second  was  made  at  the  instance  of  the  agents  of  the 
ship,  Messrs.  Dickson,  DeWolf  &  Go.,  merchants  of  this 
city. 

AH  these  surveyors  are  experts  of  great  experience  and 
of  unquestioned  capacity  and  integrity. 

From  their  reports,  confirmed  by  their  oral  testimony  on 
the  stand,  it  appears  that  the  vessel  was  of  iron,  but  with 
wooden  bulwarks  attached  to  wooden  stanchions.  These 
stanchions  passed  through  the  iron  stringer  plate,  and  pro- 
jecting some  three  feet  below  it,  their  ends  were  attached 
by  bolts  to  the  sides  of  the  vessel.  It  was  found  that  every 
one  of  the  apertures  in  the  stringer  plate  through  which 
the  stanchion  passed  had  leaked  during  the  voyage,  and 
that  the  damage  to  the  goods  in  question  was  due  to  that 
cause  exclusively. 

With  respect  to  the  mode  in  which  the  cargo  was  dam- 
aged, the  report  of  Captains  Davidson  and  Freeman  states: 
^^  As  regards  the  opinion  expressed  that  the  cargo  has  been 
damaged  in  the  usual  manner,  we  believe  this  mode  would 
have  been  sufficient  for  ordinary  iron  ships^  but  as  this  is  an 
exceptional  one,  having  wooden  stanchions  passing  through 
the  stringer  plate,  as  previously  described,  we  consider  that 
some  precautions  should  have  been  taken  to  endeavor  to 
protect  the  cargo  from  damage  from  this  objectionable 
mode  of  construction." 

On  the  stand  these  witnesses  vitiate  the  opinion  contuned 
in  the  report,  and  they  add,  that,  in  their  judgment,  a  ves- 
sel constructed  as  was  the  ^^Howden"  would  not  be  sea- 
worthy  to  carry  a  dry  and  perishable  cargo  without  such  ex- 
tra dunnage. 

Captain  Hutchings  reports:  *^That  apart  from  the  dam- 
age caused  by  sweat  there  was  a  large  amount  of  salt  water 
damage,  caused  principally  by  the  objectionable  and  now  ob- 
solete construction  of  putting  rough  tree  stanchions  of  wood 
through  iron  deck  stringers,  it  being  quite  impossible  to  prevent 
them  from  leaking.  These  stanchions  were  found  to  be  well 
matted,  but  without  dunnage;  it  is  believed  they  should 
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have  been  dunnaged.  It  was  also  seen  that  for  about  fifty- 
five  on  each  side  in  the  middle  section  of  the  ship  the  dun- 
nage battens  next  above  the  between«-deck  seams  were  not 
in  place,  and  that  nine  upper  battens  on  the  starboard,  and 
ten  on  the  port  sides,  in  the  section  of  the  ship  where  cargo 
had  been  stowed,  were  also  out  of  place ;  and,  although  the 
frames  of  the  ship  were  well  matted,  it  is  believed  that 
dunnage  should  have  been  placed  there." 

It  will  be  observed  that  this  report  of  an  expert  employed 
by  the  ship's  agents  is  even  more  unfavorable  than  that  of 
the  surveyors  employed  by  the  libelants. 

It  further  appeared  in  evidence  that  the  mode  of  con- 
structing the  bulwarks,  which  Captain  Hutchings  character- 
izes as  ^^objectionable  and  obsolete,"  though  originally 
adopted  many  years  ago  when  ships  were  first  built  of  iron, 
has  long  since  fallen  into  disuse,  and  in  fact  been  wholly 
abandoned.  The  few  so  constructed  that  remain  are  very 
old  vessels  which  have  not  been  altered,  and  which  have 
happened  to  survive  the  dangers  of  their  service.  But  per- 
haps the  most  significant  fact  in  this  connection  is  the  rule 
adopted  by  Lloyds'  Register  of  Shipping  (London).  This 
rule  provides  that  "the  objectionable  practice  of  cutting 
through  the  stringer  plates  for  the  admission  of  wooden 
rough  tree  stanchions  will  not  be  allowed."  One  other  cir- 
cumstance of  almost  equal  significance  is  shown  by  the  tes- 
timony. 

When  the  vessel  was  about  to  receive  at  this  port  a  cargo 
of  wheat  for  Liverpool,  bulkheads  were  erected  on  either 
wing,  made  of  stout  boards  and  "shingled/'  so  as  to  shed 
the  water  on  the  outside,  and  at  a  distance  of  from  fourteen 
to  twenty  inches  from  the  sides  of  the  vessel.  Whether  the 
master,  taught  by  his  experience  on  his  recent  voyage,  vol- 
untarily adopted  this  precaution,  or  whether  it  was  insisted 
on  by  the  shippers  or  insurance  companies,  does  not  appear. 
But  the  fact  that  it  was  resorted  to  seems  to  imply  the  ac- 
knowledgment that  the  defective  construction  of  the  vessel 
rendered  necessary  the  employment  of  extraordinary  meth- 
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ods  to  protect  the  cargo^  and  tliat  the  ordinary  dunnage 
which  had  been  used  at  Calcutta  was  insufficient. 

On  the  part  of  the  claimants,  it  is  contended  that  the  ves- 
sel was,  before  the  commencement  of  the  voyage,  surveyed 
at  Calcutta  by  a  Lloyds'  surveyor,  who  directed  certain  re- 
pairs to  be  put  upon  her,  and  on  their  completion,  gave  her 
a  certificate  pronouncing  her  *^  a  first-class  insurance  risk  to 
any  part  of  the  globe/' 

But  it  appears  from  the  testimony  of  this  witness,  and 
from  his  report,  that  his  attention  was  in  no  way  directed  to 
the  mode  in  which  the  bulwarks  of  the  vessel  were  con- 
structed. The  report  states  that  ^^at  the  request,  etc,  he 
attended  at  the  ship  ^Howden,'  lyii^g?  ^tc,  for  the  purpose 
of  inspecting  certain  defects  in  the  plating  and  frames  of  the 
vessel,  as  well  as  to  recommend  the  best  method  of  repdring 
the  same,  and,  after  a  careful  inspection  of  the  parts ,  I  now 
recommend  as  follows." 

He  then  details  at  length  the  defects  he  found  in  the  ves- 
sel's frame  and  plates,  and  indicates  minutely  the  repw*s  to 
be  made.  On  a  subsequent  day  he  inspected  the  repairs  re- 
ported finished,  and  found  the  ^^  repairs  advised  by  fam  had 
been  fully  and  faithfully  executed."  He  therefore  gives 
the  vessel  a  first-class  certificate. 

It  thus  appears  that  neither  his  inspection  nor  his  report 
had  any  reference  to  the  original  defective  construction  of 
the  bulwarks.  They  related  solely  to  injuries  sustained  by^ 
or  defects  in,  the  frame  and  plates.  It  is  worthy  of  remark 
that  neither  this  witness,  nor  any  other  sworn  in  the  cause, 
attempts  to  defend  the  mode  of  construction  alleged  to  be 
objectionable  and  obsolete;  nor  do  any  of  them  deny  that  it 
has  been  practically  condemned  and  abandoned,  although 
old  vessels  constructed  in  that  manner  have  not  entirdiy 
disappeared  from  the .  ocean.  The  claimants  have  also 
sought  to  show  by  the  testimony  of  the  stevedore  by  whom 
she  was  loaded  at  Calcutta,  that  the  vessel  was  well  and 
thoroughly  dunnaged  according  to  the  usage  of  that  port. 
This  statement  conflicts  with  the  evidence  of  the  surveyors 
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who  inspected  her  hull,  and  who  testify,  as  we  have  seen, 
to  the  absence  of  battens,  which  should  not  have  been  omit- 
ted. But  even  if  it  be  admitted  that  she  was  well  and 
thoroughly  dunnaged  in  the  usual  manner,  it  will  not  aid  the 
case  of  the  claimants.  The  contention  of  the  libelants  is 
that  the  exceptional  and  defective  construction  rendered 
neceasary  dunnage  of  an  extraordinary  and  unusual  charao- 
ter,  such  as  was  employed  when  she  was  loaded  at  this  port, 
and  that  that  precaution  was  neglected.  It  is  also  contend- 
ed by  the  claimants  that  the  vessel  encountered  such  severe 
and  boisterous  weather  during  the  passage  as  to  justify  us 
in  ascribing  the  damage  to  the  cargo  to  ^  perils  of  the 
seas.^'  We  have  already  seen  what,  in  the  opinion  of  the 
experts,  was  the  real  cause  of  the  damage,  and  that  it  would 
have  occurred  to  some  extent  at  least  under  the  conditions 
presented  by  any  ordinary  voyage,  "it  being  quite  impos- 
sible,'' Captain  Hutchings  states,  *^to  prevent  them  (the 
stanchions)  from  leaking." 

But  the  record  of  the  voyage,  as  contained  in  the  log- 
book, wholly  fails  to  show  that  the  weather  was  of  excep- 
tional severity.  On  several  occasions  the  ship  is  noted  as 
laboring  heavily;  twice  she  is  obliged  to  lie  to.  But  noth- 
ing is  said  of  any  damage  to  her  on  these  occasions.  She 
is  not  spoken  of  as  straining,  opening  her  bolts  or  seams, 
or  making  an  extraordinary  quantity  of  water.  She  ap- 
pears to  have  encountered  only  the  ordinary  vicissitudes  of 
weather  to  be  expected  on  a  voyage  from  Calcutta  to  this 
port  by  the  sonthem  passage. 

On  her  arrival  no  signs  of  having  been  strained  or  in  any 
way  damaged  could  be  detected.  The  experts  unanimously 
attribute  the  injury  to  her  defective  construction  and  in- 
sufficient dunnage,  and  reject  the  suggestion  of  damage  by 
sea  peril. 

If,  under  the  evidence  in  this  cause,  after  a  voyage  such 
as  the  log-book  shows  that  of  the  "Howden"  to  have  been, 
the  defense  of  perils  of  the  sea  be  admitted,  it  is  probable 
that  few,  if  any,  vessels  arrive  at  this  port  after  long  voy- 
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ages,  the  log-books  of  which  would  not  famish  a  similar 
means  of  evading  their  obligations  as  carriers. 

An  interlocutory  decree  for  the  libelant,  and  order  refer- 
ence to  the  commissioner  to  ascertain  the  damages. 


Supreme  Court  of  the  United  States, 

October  Term,  1878, 


JESSE  H.  SETTLEMIEE,  Plaintiff  in  Error, 

vs. 
WILLIAM  J.  SULLIVAN, 

1.  Personal  citation  to  the  defendant,  or  hia  Toluntary  appearance,  is  the  essential  pre- 

liminary to  a  purely  personal  judgment. 

2.  If  it  be  admitted  that  by  the  statute  of  Oregon  substituted  senrioe  on  some  member 

of  the  family,  when  the  defendant  can  not  be  foimd,  is  sufficient  to  give  the  court 
jurisdiction  to  render  a  personal  judgment,  it  must  be  affirmatiyely  stated  by 
the  Sheriff  in  his  return  that  the  defendant  could  not  be  found. 

8.  The  recital  in  the  entry  of  the  default  **  that  although  duly  served  with  process,  h« 
did  not  come,  but  made  default,"  does  not  supply  the  omission,  and  in  the  ab- 
sence of  any  finding  of  the  court  that  other  serdoe  than  upon  the  defendant's 
wife  must  be  inferred  from  the  recital,  none  will  be  presumed. 

4.  This  presumption  can  arise  only  with  reference  to  jurisdictional  facts  concerning 
which  the  record  is  silent.  But  if  the  record  gi?e  the  eyidence,  or  make  an 
averment  in  respeet  to  a  jurisdictional  fact,  no  presumption  will  be  allowed  to 
contradict  it.— Editob. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

Mr,  Justice  Pifld  delivered  the  opinion  of  the  court. 

This  is  an  action  for  the  possession  of  certain  lands  in  the 
State  of  Oregon.  The  plaintiff  asserts  title  to  them  under  a 
patent  of  the  United  States  issued,  in  1875,  to  Durcharme 
and  wife;  a  previous  conveyance  by  them  to  one  Magers, 
and  a  deed  by  the  latter  and  wife  in  1877. 

The  defendant  cldms  to  have  acquired  the  title  to  the 
premises  by  a  sheriff's  deed,  made  in  1862,  on  a  sale  of  the 
property  under  execution  upon  a  judgment  recovered  against 
Magers  m  one  of  the  courts  of  Oregon.    The  case  turns  upon 
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'  the  validity  of  this  judgment.  The  demand  in  the  com- 
plaint is  for  214  acres  of  land,  but  the  answer  disclaims  title 
to  portions  of  the  premises  alleged  to  have  been  previously 
sold,  and  the  recovery  was  had  for  the  residue. 

It  appears  from  the  record  that  the  judgment,  the  validity 
of  which  we  are  required  to  consider,  was  rendered  in  Sep- 
tember, 1861, in  the  circuit  court  of  the  county  of  Marion, 
in  favor  of  one  Samuel  Walker  against  Magers  for  something 
less  than  $200,  in  an  action  upon  two  promissory  notes  of 
the  defendant,  one  for  9100  and  one  for  $50,  each  drawing 
interest  at  the  rate  of  two  per  cent,  a  month.  The  com- 
plaint contained  copies  of  the  notes,  and  prayed  judgment 
for  the  amount  with  accruing  interest.  Indorsed  upon  it 
was  a  notice  which,  in  the  system  of  procedure  then  prevail- 
ing in  the  State,  took  the  place  of  process,  addressed  to  the 
defendant,  stating  that  unless  he  appeared  in  the  circuit 
court  for  the  county  of  MarioH  on  the  third  Monday  of 
September,  then  following,  and  answer  the  complaint,  it 
would  be  taken  as  confessed,  and  its  prayer  be  granted. 

The  complaint  and  notice  were  not  served  upon  the  de- 
fendant personally,  but  on  the  2d  of  September,  1861,  were 
served  upon  his  wife,  by  delivering  copies  to  her  "at  the 
usual  abode,"  she  being,  according  to  the  certificate  of  the 
sheriff,  "a  white  woman  over  fourteen  years  of  age."  No 
statement  is  made  by  the  officer  that  the  defendant  could 
not  be  found,  nor  is  any  reason  given  why  personal  service 
was  not  made  upon  him. 

On  the  second  .day  of  the  ensuing  term,  the  17th  of  Sep- 
tember, judgment  was  rendered  against  the  defendant  for  the 
amount  due  upon  the  notes  as  prayed.  Its  entry  is  pre- 
ceded by  a  statement  that  on  that  day  the  plaintiff  came  by 
)bis  attorneys,  but  that  ^^  the  defendant,  although  duly  served 
with  process,  came  not,  but  made  default.' '  Upon  this  judg- 
ment execution  was  issued  and  the  property  in  controversy 
was  sold. 

In  tracing  his  title  through  the  sheriff's  deed  the  defend- 
ant produced  a  copy  of  the  entry  of  the  judgment  mention- 
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ed,  without  producing  the  complaint  and  notice  and  the 
aheriiFe  certificate  of  service.  The  omission  was  afterward 
supplied  by  the  plaintiff  against  the  objection  that  the  re- 
cital of  service  upon  the  defendant  in  the  judgment  could 
not  be  contradicted  or  impeached  by  the  return  of  the  sherifi^ 
and  that  the  entire  judgment-roll,  and  not  detached  portions 
of  it,  should  be  produced  in  any  attempt  to  contradict  or  im* 
peach  the  recital.  The  plaintiff  then  produced  a  copy  of  the 
judgment  similar  to  that  already  offered  by  the  defendant. 
Those  papers  constituted  under  the  statutes  of  the  Btate,  in 
force  at  the  time,  the  judgment-roll  in  the  case,  that  is,  the 
official  record  of  the  proceedings,  showing  the  nature  of  the 
action,  the  manner  in  which  jurisdiction  over  the  person  erf 
the  defendant  was  acquired,  and  the  character  of  the  judg- 
ment. Those  statutes  provided  that  in  cases  of  judgment 
by  default,  the  judgment-roll  should  consist  of  copies  of  the 
complaint  and  notice,  with'the  proof  ofservice,  and  a  copy  of 
the  judgment  or  decree.  In  cases  of  judgment  after  appear^* 
ance,  the  notice  and  proof  of  service  could  be  omitted  from 
the  roll,  as  the  pleadings  would  be  sufficient  in  such  cases  to 
show  the  jurisdiction  of  the  court.  But  in  cases  of  judg* 
ment  by  default,  the  proof  of  service  of  the  complaint  and 
notice  was  to  constitute  an  essential  portion  of  the  record ; 
and  that  proo^  when  furnished  by  the  sheriff,  could  by  the 
statute  only  consist  of  his  official  certificate,  or  that  of  one 
of  his  deputies,  whose  acts  in  that  respect  were  in  legal  ef- 
fect his.  There  was  no  suggestion  at  the  trial  that  there 
were  any  other  documents  which  could  be  regarded  as  part 
of  the  official  record  in  the  case,  the  objection  taken  being 
that  detached  portions  were  at  different  times  introduced, 
and  not  the  whole  at  once.  The  defendant  relied  upon  the 
recital  in  the  entry  of  the  default  preceding  the  judgment, 
uid  the  evident  object  of  his  objection  was  to  compel  his 
adversary  to  put  in  evidence  the  same  recital. 

The  documents  constituting  the  official  record  of  the 
action  being  introduced,  the  court  instructed  the  jury  that 
the  judgment  waa  void  for  want  of  jurisdiction  in  the  court 
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rendering  it^  over  the  person  of  the  defendant,  and  directed 
a  verdict  for  the  plaintiff.  A  verdict  to  that  effect  was  ac- 
cordingly rendered  and  judgment  entered  thereon,  to  review 
which  the  present  writ  of  error  is  hronght.  The  instruction 
given  to  the  jury  constitutes  the  error  alleged  for  a  revers- 
al of  the  judgment. 

If  the  certificate  of  the  sheriff  were  the  only  document 
in  the  record  referring  to  the  service  of  the  complaint  and 
notice,  there  would  be  no  doubt  as  to  the  correctness  of  the 
ruling  of  the  court  below.  Service  upon  the  wife  of  the 
defendant  was  not  service  upon  him.  No  theoretical  unity 
of  husband  and  wife  can  make  service  upon  one  equivalent 
to  service  upon  the  other.  Personal  citation  to  the  defend- 
ant, or  his  voluntary  appearance,  is  the  essential  prelimi- 
nary to  a  purely  personal  judgment.  The  statute  of  the 
State  in  force  at  the  time  required  service  or  notice  in  cases 
other  than  those  brought  against  corporations,  or  persons 
laboring  under  some  disability — as  minors,  or  as  being  of 
unsound  mind — ^to  be  made  by  delivering  a  copy  to  the  de- 
fendant personally ;  or  if  he  could  not  be  found,  to  some 
white  person  of  his  iamily,  above  the  age  of  fourteen  years, 
at  his  dwelling-house  or  usual  place  of  abode.  If  it  be  ad- 
mitted that  substituted  service  of  this  kind,  upon  some 
other  member  of  the  ikmily,  is  sufficient  to  give  the  court 
jurisdiction  to  render  a  personal  judgment  agidnst  its  head, 
binding  him  to  the  payment  of  money  or  damages,  it  can 
only  be  where  the  condition  upon  which  such  service  is 
permissible  is  shown  to  exist.  The  inability  of  the  officers 
to  find  the  defendant  was  not  a  &ct  to  be  inferred,  but  a 
&ct  to  be  affirmatively  stated  in  his  return.  The  substi- 
tuted service  in  actions  purely  in  personam  was  a  departure 
from  the  rule  of  the  common  law,  and  the  authority  for  it, 
if  it  could  be  allowed  at  all,  must  have  been  strictly  fol- 
lowed. 

Such  we  find  to  be  the  ruling  of  the  Supreme  Court  of 
Oregon.  In  Tr^uUenger  vs.  Todd  (6  Oregon  Bep*  89),  judg- 
ment was  entered  by  de&ult,  for  want  of  an  answer  by  the 
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clerk,  in  vacation,  under  the  Act  of  1868,  upon  a  certificate 
of  the  sherilF  that  he  had  served  the  summons  upon  the 
defendant  "  by  delivering  a  copy  thereof  to  a  person  of  the 
family  above  the  age  of  fourteen  years,  at  the  dwelling- 
house  or  place  of  abode  of  the  defendant;"  and  the  court 
held  the  certificate  insuflEicient  to  authorize  the  entry  of 
judgment  in  not  containing  the  fact  that  the  defendant 
could  not  be  found.  The  statute,  so  far  as  the  manner  of 
service  was  concerned,  was  similar  to  that  of  1861,  a  sum- 
mons being  substituted  for  the  notice.  ^^The  statute,"  said 
the  court,  ^^  in  providing  how  service  shall  be  made,  evi- 
dently implies  that  when  a  summons  is  placed  in  the  hands 
of  an  officer  for  service,  that  he  will  use  ordinary  diligence, 
at  least,  to  find  the  party  against  whom  the  summons  is  is- 
sued, in  order  that  he  may  make  personal  service  upon  him; 
but  after  using  ordinary  diligence,  if  he  should  fail  to  find 
such  party,  constructive  service  may  be  made;  and  when 
such  service  is  made,  the  certificate  should  contain  the  &ct 
that  the  party  could  not  be  found."  The  court  having  thus 
held  the  judgment  void,  the  only  question  left  for  its  deter- 
mination was,  whether  it  could  entertain  an  appeal  from  it, 
as  a  void  judgment  could  be  disregarded  and  treated  as  a 
nullity  whenever  any  right  was  claimed  under  it,  whether 
set  aside  or  not.  It  maintained  the  appeal  solely  for  the 
purpose  of  reversing  the  judgment,  and  thus  purging  its 
records. 

Here  it  is  contended  that  the  recital  in  the  entry  of  the 
default  of  the  defendant  in  the  case  in  the  State  court, 
<'  that,  although  duly  served  with  process,  he  did  not  come, 
but  made  de&ult,"  is  evidence  that  due  service  on  him  was 
made^  notwithstanding  the  return  of  the  sherifiT,  and  sup- 
plies its  omisedon.  But  the  answer  is,  that  the  recital  must 
be  read  in  connection  with  that  part  of  the  record  wluqh 
gives  the  official  evidence  prescribed  by  statute.  This  evi- 
dence must  prevail  over  the  recital,  as  the  latter,  in  the  ab- 
sence of  an  averment  to  the  contrary,  the  record  being 
complete,  can  only  be  considered  as  referring  to  the  former. 


I  A 
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We  do  not  question  the  doctrine  that  a  court  of  general 
jurisdiction,  acting  within  the  scope  of  its  authority — that 
is,  within  the  boundaries  which  the  law  assigns  to  it  with 
respect  to  subjects  and  persons — is  presumed  to  act  rightly, 
and  to  have  jurisdiction  to  render  the  judgment  it  pro- 
nounces, until  the  contrary  appears.  But  this  presumption 
can  only  arise  with  reference  to  jurisdictional  facts,  con- 
cerning which  the  record  is  silent.  It  can  not  be  indulged 
when  the  evidence  respecting  the  facts  is  stated,  or  aver- 
ments respecting  them  are  made.  If  the  record  is  silent 
with  respect  to  any  fact  which  must  have  been  established 
before  the  court  could  have  rightly  acted,  it  will  be  pre- 
sumed that  such  fact  was  properly  brought  to  its  knowl- 
edge. But  if  the  record  give  the  evidence,  or  make  an 
averment  with  respect  to  a  jurisdictional  fact,  it  will  be 
taken  to  speak  the  truth,  and  the  whole  truth,  in  that  re- 
gard; and  no  presumption  will  be  allowed  that  other  and 
different  evidence  was  produced,  or  that  the  fact  was  other- 
wise than  as  averred.  "If,  for  example,"  to  give  an  illus- 
tration from  the  case  of  Galpin  vs.  Page  (18  Wallace,  366), 
"  it  appears  from  the  return  of  the  officer,  or  the  proof  of 
service  contained  in  the  record,  that  the  summons  was 
served  at  a  particular  place,  and  there  is  no  averment  of 
any  other  service,  it  will  not  be  presumed  that  service  was 
also  made  at  another  and  different  place ;  or  if  it  appear  in 
like  manner  that  the  service  was  made  upon  a  person  other 
than  the  defendant,  it  wiH  not  be  presumed,  in  the  silence 
of  the  record,  that  it  was  made  upon  the  defendant  also.'* 

We  are  of  opinion  that  the  principle  here  stated  applies 
in  this  case.  The  record  from  the  State  court  showed  ser- 
vice upon  the  wife  of  the  defendant  in  that  case,  and  not 
upon  the  defendant;  and  in  the  absence  of  any  finding  of 
the  court  that  other  service  was  made,  or  the  finding  of  a 
fact  frcfm  which  other  service  must  necessarily  be  inferred, 
none  will  be  presumed.  Other  service  will  not  be  pre- 
sumed from  its  assumption  in  a  recital  in  the  entry  of  a  do- 
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fault.   It  follows  that  the  judgment  of  the  court  below  must 
be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Brablby. 

I  dissent  from  the  judgment  in  this  case. 

The  entry  of  judgment  recites  that  process  was  duly 
served.  The  return  of  the  sheriii^  though  it  does  not  state 
all  the  facts  necessary  to  make  the  service  good,  yet  does 
not  contradict  the  recital,  and  no  allegation  was  made  that 
the  defendant  could  have  been  found  to  be  personally  served 
with  process.  Under  these  circumstances,  I  think  the  judg- 
ment can  not  be  assailed  collaterally. 

I  am  authorized  to  say  that  the  Chief  Justice  and  Justice 
Harlan  agree  with  me  in  this  view. 


Notes. 

The  President  has  signed  the  bill  permitting  women  to 
practice  before  the  Supreme  Court  of  the  United  States. 

The  United  States  Supreme  Court  have  affirmed  the 
judgment  of  the  Circuit  Court  for  this  District  in  the  case 
of  Ryan  vs.  Central  Pacific  Railroad  0?.,  reported  in  2  P.  0. 
Law  Journal,  106. 

Many  of  our  unwritten  opinions  intended  for  this  week 
have  been  crowded  out.  Our  extended  and  accurate  report 
of  these  cases,  with  full  points  and  authorities,  places  them 
in  an  improved  form  before  the  profession. 
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Supreme  Court  of  Oalifomia. 

Unwritten  Opinions. 


No.  6,196 — Leiois  et  al.^  respondent,  vs.  Homeiffard  Bofwnd 
Mining  Co.,  appellant. — Action  brought  to  recover  $2,500 
loaned  by  plaintiff  to  defendant  January,  1877,  and  a  further 
sum  of  $1,500  in  like  manner  loaned  February,  1877,  and  in- 
terest. 

Defendant  denies  generally  and  specifically  each  and  every 
allegation  in  complaint.  Case  tried,  and  court  found  all  the 
allegations  in  complaint  true,  and  gave  judgment  for  plaint- 
iff for  amount  claimed  and  interest  ($4,375  83).  Judgment 
dated  19th  of  April,  1878. 

Defendant,  in  his  bill  of  exceptions,  states  that  the  evi- 
dence was  insufficient ;  that  there  was  no  authority  of  the 
corporation  shown  authorizing  the  loan,  or  authorizing  the 
directors  or  any  one  else  to  borrow  money  for  the  defendant; 
and  second,  that  there  was  no  evidence  of  subsequent  ratifi- 
cation by  the  defendant,  etc. 

No  motion  for  new  trial,  but  notice  of  appeal  by  defendant 
from  judgment,  served  21st  of  June,  1878. 

L.  S.  Taylor,  attorney  for  appellant. 

The  acts  of  individual  directors  was  not  the  act  of  the  cor- 
poration. There  was  jio  subsequent  ratification  of  the  trans- 
action by  the  defendant.  (The  Angh  -  Calif omian  Bank 
{Limited)  vs.  The  Mahoney  Mining  Co.,  U.  S.  C.  Ct.,  Pao. 
Law  Jour.,  Oct.  12,  1878;  GashwUerya.  Willis,  33  Cal.  Re- 
•ports;  Sec.  305  Civil  Code.) 

Ben.  BuUard,  Jr.,  and  P.  Dunlap,  attorneys  for  respond- 
ents. 
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The  appeal  is  not  taken  until  sixty-three  days  after  rendi- 
tion of  judgmeiit.  The  court  can  not  review  the  decision  of 
the  court  below  on  the  ground  that  the  evidence  is  insuffi- 
cient, etc.,  as  the  appeal  is  from  the  judgment,  and  not  on  or- 
der refusing  a  new  trial.     (C.  C.  P.,  Sec.  939.) 

There  is  no  error  of  law  occurring  at  trial  specified,  and 
therefore  nothing  for  the  court  to  consider. 

If  appellant  was  in  a  position  to  be  heard,  a  sufficient  an- 
swer to  each  ground  specified  is  that  no  other  authority 
from  the  corporation  is  necessary  than  such  as  the  law  con- 
fers upon  the  directors  to  conduct  the  business  of  the  corpo- 
ration.    (Civil  Code,  Sec.  305;  33  Cal.  2;  50  Cal.  353.) 

Judgment  affirmed. 

No.  5,980 — Ex  rd.  McCarthy^  appellant,  vs.  Morse,  respond- 
ent.— Complaint  alleges  that  plaintiff,  the  relator,  is  Presi- 
dent of  Board  of  Trustees  of  city  of  San  Diego,  and  defend- 
ant Treasurer.  That  certain  coupons  were  presented  to  de- 
fendant, as  Treasurer,  by,  and  which  belonged  to,  one  Hub- 
bell,  being  coupons  on  bonds  issued  by  city  under  and  by  vir- 
tue, etc.  That  defendant  at  the  time  had  control  of  suffi- 
cient funds  applicable  to  pay,  yet  willfully  refused,  etc.,  and 
plaintiff  prays  that  defendant  be  deprived  of  office,  and 
judgment,  etc. 

Defendant  denies  that  Hubbell  was  the  legal  owner  ;  also 
willfully  refusing,  etc.;  admits  that  he  refused  to  pay  Hub- 
bell,  but  alleges  that  in  all  and  every  one  of  the  matters, 
etc.,  he  acted  honestly,  believing  he  was  faithfully  discharg- 
ing his  duty,  etc. 

The  court  found  that  defendant  acted  in  good  faith,  as 
there  was,  and  is,  a  doubt  as  to  the  validity  of  said  bonds, 
and  he  understood  and  knew  that  a  suit  was  pending  in  that 
court  with  respect  to  the  testing  of  the  legality  of  bonds  and 
coupons,  etc. 

Judgment  that  plaintiff  take  nothing,  and  defendant  have 
his  costs.  •  Plaintiff  appeals. 

In  support  of  appeal,  appellant  argues — The  duties  of  a 
Treasurer  are  purely  ministerial;  he  has  no  discretionary 
powers.     The  duties  of  the  City  Treasurer  of  the  city  of  San 
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Diego  are  defined  in  Sec.  19  of  act  approved  April  1,  1876, 
entitled,  '*An  act  to  incorporate  the  city  of  San  Diego, "page 
814,  laws  of  1875-6 ;  also  Sec.  4  of  act  approved  Febraary 
24,  1874,  ''Legalizing  certain  bonds  of  the  city  of  San  Die- 
go/' etc.,  laws  of  1873-4,  p.  156.  He  is  vested  with  no  dis- 
cretion. If  signature  of  President  and  City  Clerk  to  the  order 
or  coupon  be  genuine,  he  must  pay.  The  coupons  imported 
on  their  face  issuance  and  execution  in  compliance  with  law; 
they  were  presented  by  a  bona /fde  holder,  and  payment  could 
not  be  legally  refused.  Defendant  acted  entirely  on  his  own 
whim^  regardless  of  the  plain  letter  of  the  law.  Such  a 
doctrine  is  vigorously  condemned  by  Justice  T^ield  in  16 
Cal.  58  to  66.  Defendant  knew  his  duty ;  he  was  bound  to 
know  it.  Mistake  of  duty  and  honest  intentions  wUl  not  ex- 
cuse the  offender.  The  court  having  found  that  defendant 
refused  payment  purpoeelyf  should  have  given  judgment 
against  defendant.  It  was  not  necessary  that  the  refusal 
should  have  been  made  corruptly  or  with  felonious  intent. 

Henry  E.  Highton,  W.  Jeff.  Gatewood,  Frank  Ganahl,  A. 
B.  Hotchkiss,  City  Attorney,  attorneys  for  appellant,  cited 
2  Cal.  209;  6  Hill,  244;  2  Johns.  Ch.  Bep.  59;  Amy  vs.  Su- 
pertnsors,  opinion  of  Justice  Swaike,  cited  in  1  Dillon  on 
Municipal  Corporations,  Sec.  177,  notes;  3  Denio,  402;  1 
Denio,  457;  People  ys.  EurUj  Sup.  Ct.  Cal.,  reported  in  S.  P. 
Law  Joub.,  Jan.  5,  1877;  2  Bishop  Crim.  Proc.,  Sec.  789; 
Broom's  Philosophy  of  Law,  p.  202. 

Chase  &  Leach,  for  respondent. 

The  court  having  found  that  respondent  acted  honestly 
and  in  good  faith  in  the  matter  in  issue,  appellant  can  not 
recover.    (Trtpleit  vs.  Murder ^  50  Cal.  644.) 

Judgment  affirmed. 

No.  6,042 — Morgenstem  et  al.,  appeOanlSf  vs.  HUbom  ei  (d.^ 
respondents. — ^The  following  is  a  summary  of  the  case  as  ap- 
pears by  the  findings.  Defendant  Hidden  leased  to  one 
Huntoon  a  ranch  for  one  year,  the  grain,  when  stored,  to  be* 
equally  divided,  the  title  to  it,  while  in  store,  to  remain  in 
Hidden  with  a  lien  to  him  upon  Huntoon's  share  for  any 
money  advanced  during  the  term  by  HiddeUi  or  any  person 
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he  might  designate.  At  the  expiration  of  lease  the  partieB 
mutually  agreed  to  continue  it  for  a  year  longer  under  same 
terms.  After  commencement  of  second  year  defendant  HU- 
bom  (a  person  designated  by  defendant  Hidden  to  make  ad- 
vances under  lease),  advanced  to  Huntoon  various  sums,  and 
there  was  an  accounting  between  Huntoon  and  Hidden  for 
the  past  year,  including  the  advances  by  Hilbom  and  ofEsels 
to  Huntoon,  and  a  balance  found  due  to  Hidden  of  1718  14, 
for  which  Huntoon  gave  his  promissory  note  to  Hidden,  it 
being  understood  that  the  latter  did  not  waive  his  lien  on 
the  crop  by  accepting  the  note.  After  this  settlement  and 
during  the  term  Hilbom  made  other  advances,  and  furnish- 
ed sacks  to  Huntoon  amounting  to  $288  38.  Huntoon  in 
the  second  year  sold  his  interest  in  the  grain  to  plaintifh,  the 
barley  being  stored  in  Hilbom's  warehouse. 

Plainti£b  claim  delivery  of  Huntoon's  share  of  barley  and 
are  willing  to  pay  all  valid  liens,  but  deny  that  the  note  given 
by  Huntoon  to  Hidden  is  a  valid  lien.  The  court  also  found 
that  defendants  are  entitled  to  a  lien  for  the  note  and  ad- 
vances, and  on  payment  to  Hidden  of  their  amount, 
11,001  52,  plaintiffs  shall  be  entitled  to  a  division  of  the  bar- 
ley, and  gave  judgment  accordingly.  Motion  for  new  trial 
denied,  and  plaintiffs  appeal. 

J.  F.  Wendell,  for  appellants. 

The  note  was  not  a  Uen;  it  was  in  ordinary  form,  bearing 
interest,  and  without  any  clause  making  it  a  Uen.  Its  con- 
sideration was  a  balance  found  due  on  settlement  for  the 
past  year  up  to  that  date,  and  chargeable  on  the  last  year's 
crop.  There  were  mutual  o&ets  and  credits  between  the 
parties,  and  at  that  time  they  had  a  settlement  of  all  transac- 
tions of  the  preceding  crop,  which  included  all  transactions 
to  that  date,  and  included  certain  items  exceeding  in  the  ag- 
gregate the  amount  of  the  note.  All  these  items  were  in- 
serted in  the  account  stated,  and  thenceforth  no  action  could 
lie  upon  them.  It  is  a  new  indebtedness  or  undertaking, 
the  nature  of  the  original  indebtedness  being  destroyed,  and 
defendant  waived  his  lien  by  accepting  a  note.  (33  Cal. 
697;  42  Oal.  372.) 
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Geotge  A  Lamont,  for  respondents. 

The  lease  provides  that  advances  made  during  the  term 
shaU  be  a  lien  an  Hunioon'a  share  of  the  crop,  and  no  obliga- 
tiou  is  thrown  on  defendant  to  see  when  they  were  expended. 

Appellants'  object  to  the  finding,  that  *'the  evidence 
fails  to  show  that  there  was  any  understanding  whatever  be- 
tween Htintoon  and  Hidden  that  the  latter  did  not  waive  his 
Hen  on  the  crop  by  accepting  said  note."  There  is  no  pre- 
tense that  there  was  any  agreement  that  the  note  should  be 
given  and  accepted  in  lieu  of  the  Uen,  and  thereby  the  lien 
shotdd  be  waived,  and  we  do  not  believe  that  a  note  given 
and  accepted  for  the  amount  of  the  lien,  without  any  agree- 
ment to  that  effect,  destroys  the  lien.  (19  N.  H.  419;  4  Cush. 
41;  22  Pick.  18.)  A  note  given  by  a  vendee  of  land  to  the 
vendor  for  the  purchase  money  does  not  waive  the  vendor's 
lien.  (22  Gal.  173;  25  Gal.  328.)  The  evidence  shows  that 
tiiere  was  an  understanding  that  the  lien  should  be  con- 
tinued.   Judgment  affirmed. 


No.  6,081 — Shertvoody  respondent^  vs.  MeyerBtem^  appelant. 
— Gomplaint  alleges  that  on,  etc.,  plaintiff  sold  and  caused 
to  be  delivered  to  defendant  bullion  for  which  defendant 
agreed  to  pay  or  cause  to  be  paid,  etc.  Demurrer — ^from  the 
alternative  allegations  ''that  defendant  agreed  to  pay  or 
caused  to  be  paid,"  it  is  imcertain  what  defendant  did  agree 
to  do.  [The  transcript  does  not  show  how  this  demurrer 
was  disposed  of  by  the  court.]  The  answer  is  a  denial  of 
sale  and  delivery.  Findings  show  that  defendant  purchased 
of  plaintiff  bullion  for  which  he  agreed  to  pay  on  demand 
I .  Payment  was  demanded.  No  part  paid.  Judg- 
ment for  plaintiff  for  amount  claimed.    Defendant  appealed. 

H.  G.  Bolfe,  attorney  for  appellant. 

There  is  no  pretense  that  the  alleged  agreement  of  sale 
was  in  writing,  and  as  no  bulUon  was  deHvered,  and  no  part 
of  purchase  money  was  paid  at  the  time  of  alleged  sale,  it 
was  void.  (41  Gal.  15;  Givil  Gode,  Sec.  1624,  sub.  4;  21 
Pick.  384.)  The  court  does  not  find  as  a  fact  that  any  bul- 
lion was  received  by  defendant.    Demurrer  should  have 
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been  sustained.  The  complaint  is  uncertain  in  alleging  the 
alternative  that  defendant  agreed  to  pay  or  cause  to  be  paid. 
(8  Cal.  619;  1  Van  Santvoord's  PI.  358,  2d  Ed.)  It  is  also 
uncertain  in  alleging  sale  of  bullion  indefinitely  without 
quantity  or  value.     (3  Cal.  244.) 

J.  D.  Boyef ,  attorney  for  respondent. 

The  transcript  on  appeal  nowhere  sets  forth  the  judgment 
of  the  District  Couri  on  the  trial  of  the  issue  of  law  made  by 
the  defendant's  demurrer  to  complaint.  There  is  a  recital 
in  narrative  f9rm  referring  to  some  action  of  the  court  on 
the  demurrer  in  defendant's  bill  of  exceptions.  The  action 
of  the  court  upon  demurrer  in  all  cases  should  be  entered  of 
record.  (38  Cal.  28.)  Neither  a  biU  of  exceptions  nor  a  state- 
ment is  required  where  the  record  presents  the  question  of 
law  and  the  decision  of  the  court.  (Ibid.  28;  C.  P.  Bee.  648.) 
The  best  and  only  evidence  of  the  order  of  the  court  dispos- 
ing of  the  defendant's  demurrer  is  a  transcript  of  the  order 
itself,  and  as  such  is  not  contained  in  the  transcript  on  ap- 
peal, and  as  it  appears  that  the  defendant  answered  and  went 
to  trial  on  the  merits,  it  must  be  taken  that  he  waived  his 
demurrer.  (15  Cal.  494;  32  Cal.  212.)  The  objection  to  com- 
plaint that  the  allegation  is  in  the  alternative  would  be  well, 
if  true,  but  the  allegation  is  that  defendant  made  one  certain 
contract  to  do  one  of  two  things,  either  of  which  would  sat- 
isfy its  terms,  and  he  did  neither.  If  defendant  desired  a 
more  detailed  account  of  quantity  of  bullion  his  remedy  was 
to  demand  a  copy  of  the  account.  (Sec.  454  C.  P.)  The  de- 
scription was  sufficiently  definite.  (3  Cal.  243;  17  Cal.  281; 
Van  Santvoord's  Plead.,  2d  Ed.,  333  and  334.) 

Judgment  affirmed. 

No.  6,129 — Maaxyy  respondent^  vs.  Ibreter  et  oZ.,  appellomta. 
— ^This  was  an  action  on  a  promissory  note  made  by  defend- 
ants, John  Porster,  F.  P.  Porster,  and  P.  Pryor.     "Twelve 

months,  etc.,  the  sum  of  I ,  in  United  States  gold  coin, 

with  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable 
semi-annually."  John  Forster  in  his  answer  sets  up  that  in- 
terest was  calculated  on  a  gold  coin  basis,  and  sufficient 
credits  were  not  given  for  interest  paid,  and  he  and  Pryor 
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each  say  that  they  were  simply  sureties  on  the  note  for  F. 
P.  Forster,  and  only  liable  (as  agreed  on  between  plaintiff 
and  defendants),  in  case  plaintiff  should  fail  to  make  his 
money  out  of  F.  P.  Forster,  who  they  aver  is  possessed  of 
more  than  enough  property  to  satisfy  note.  The  court  found 
that  the  defendants  executed  the  note;  that  there  is  due 

I ;  that  the  interest  was  payable  in  gold  coin,  and-gave 

judgment  against  all  defendants,  and  that  the  property  of  de- 
fendant F.  P.  Forster  be  first  sold  to  satisfy  judgment,  if  it 
can  be  found,  and  on  failure,  eto.,  that  the  property  of  the 
other  defendants  be  sold  therefor.    Defendants  appeal. 

W.  Jeff.  Gtatewood  and  A.  B.  Hotehkiss,  for  appellants. 

The  third  finding  is  unsustained,  and  is  error.  The  inter- 
est by  the  terms  of  the  note,  as  set  forth  in  complaint,  is  not 
made  payable  in  gold  coin.  The  specific  contract  act  is  in 
derogation  of  the  common  law  and  most  be  strictly  con- 
strued. Legal  currency  of  any  kind  would  satisfy  the  con- 
tract in  the  note  as  to  interest.  The  finding,  being  beyond 
the  allegations  of  complaint,  is  error,  and  judgment  thereon 
is  erroneous.  (27  Cal.  99;  10  Oal.  317;  29  Cal.  16.)  John 
Forster  and  Pryor  make  separate  answer  and  cross-com- 
plaint. The  court  failed  to  make  any  findings  on  these  issues, 
and  this  was  error.  (Sections  442,  632,  and  633  G.  0.  P. ;  61 
Oal.  628;  36  Oal.  190.)  It  is  not  sufficient  to  say  that  the 
judgment  directs  the  sale  of  the  property  of  F.  P.  Forster 
first.  Two  of  the  appellants  are  satisfied  with  the  judgment 
in  form  in  this  respect ;  F.  P.  Forster  is  not.  In  neither 
case  can  it  be  sustained  for  want  of  findings  to  support  it. 
Judgment  must  be  entered  according  to  the  findings  (0.  0. 
P.  633),  and  the  signature  of  the  District  Judge  to  the  judg- 
ment gives  it  no  greater  efficiency  than  when  written  and 
entered  by  the  Olerk.  Findings  must  appear  affirmatively 
to  sustain  a  judgment.  (60  Oal.  93.)  The  judgment  against 
F.  P.  Forster  is  not  the  legal  conclusion  from  the  facts 
found,  and  is  therefore  erroneous.  (61  Oal.  262.)  He  is  in^ 
ju/red  by  the  jxidgment.    Judgment  affirmed. 


No.  6,221 — McDonald^  appeUant,  vs.  McFarland  et  a2.,  re- 


I 

* 
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«|)an6fen^. — ^Action  on  note  and  for  foreclosnre  of  mortgage. 
Note  giyen  by  defendant  J.  B.  McFarland  as  prinoipal,  and 
defendant  Williams  as  surety ;  and  as  a  secnrity  for  note, 
and  to  indemnify  Williams,  defendant  and  wife  executed  a 
mortgage  to  plaintiff.  The  findings  and  arguments  will  show 
{he  question  at  issue.  The  court  found  that  the  acknowledg- 
ment and  examination  of  wife  as  to  mortgage  was  taken  and 
made  within  the  hearing  of  the  husband,  and  that  she  was 
never  made  acquainted  with  contents  of  mortgage  without 
the  hearing  of  husband,  nor  did  she  acknowledge  the  execu* 
tion  thereof  without  his  hearing.  Additional  findings  cor- 
roborative of  complaint  as  to  note.  Judgment  for  plaintiff 
against  defendants,  J.  B.  McFarland  and  Williams,  for 
amount  of  note  and  suit,  and  that  he  is  not  entitled  to  fore- 
closure  of  mortgage.  Motion  for  new  trial  denied.  Plaintiff 
appeals. 

Chase  &  Leach,  for  appellant. 

Where  there  iis  a  substantial  conflict  of  evidence,  the 
court,  as  a  rule,  will  not  disturb  the  finding  of  court  below. 
Here  there  is  no  substantial  conflict.  The  notary  testified 
that  he  did  make  known  to  her  the  contents  of  llie  instru- 
ment without  the  hearing  of  her  husband.  Wife*  testified : 
<<  When  the  mortgage  was  read  over  to  me,  I  understood  it 
perfectly.  I  was  not  at  the  time  under  any  restraint  of  my 
husband;  he  did  not  compel  me  to  do  it ;  was  not  influenced 
at  all  by  any  supposition  that  he  was  within  hearing,  or 
affected  in  any  way  by  any  idea  that  he  heard  what  was  being 
said ;  I  did  not  think  of  anything  of  the  kind.'*  Defendant 
McFarland  testified :  '*  That  at  the  time  his  wife  acknowl- 
edged mortgage,  she  was  in  the  office ;  that  during  all  the 
time,  he  was  in  the  dining-room  in  conversation  with  Mrs. 
Williams;  that  he  could  hear  the  notary's  voice  when  he  was 
reading  the  mortgage  to  his  wife ;  could  not  hear  all  of  the 
words ;  was  not  watching  to  hear ;  I  heard  the  word  '  Mc- 
Farland '  anyhow ;  I  can  not  say  that  I  heard  anything  that 
my  wife  said  distinctly."  What  is  the  prop^  construction 
of  the  term,  '^  without  the  hearing  of  her  husband  ?"  Words 
and  phrases  are  construed  according  to  the  context  and  the 
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approved  usage  of  the  language.  (C.  G.  See.  13.)  Sec.  4» 
G.  0.9  provides  that  its  provisions  are  to  be  ''  liberally  con- 
strued with  a  view  to  effect  its  objects,  and  to  promote 
justice."  (12  Gal.  579.)  We  have  nowhere  found  a  case 
where  the  oath  of  the  wif  e,  or  that  of  her  interested  hus- 
bandy  has  been  held  to  be  sufficient  to  overcome  the  certifi- 
cate of  the  officer  that  took  the  acknowledgment.  But  con- 
tra, see  68  m.  ^6 ;  65  m.  605. 

W.  J.  Walker,  for  respondent. 

Introduces  part  of  wife's  evidence.  Q.  Did  you  close  the 
door  after  you  went  out  ?  A.  I  did  not  think  anything  about 
it ;  I  did  not  think  it  necessary. — Q.  Do  you  know  where 
your  husband  was  while  you  were  in  there  signing?  A.  Yes; 
he  was  in  the  dining-room  talking  to  Mrs.  Williams. — Q. 
How  near?  A.  I  heard  them  talking. — Q.  Do  you  know 
what  was  said?  A.  I  could  if  my  attention  was  called  to 
that ;  my  attention  wasn't  called  to  that. 

There  was  a  substantial  conflict  in  the  evidence,  and  the 
decision  will  be  confirmed.  The  finding  is  warranted  by 
evidence  of  husband  and  wife.  The  only  evidence  in  con- 
fiict  with  finding  is  that  of  notary.  As  he  is  liable  on  his 
official  bond  for  not  having  peiformed  his  duty,  he  is  as 
mnch  kn  interested  parfy  ^  either  respondent  o^  her  hns- 
band.  Even  if  court  erred  in  findings,  the  judgment  should 
not  be  disturbed.  The  complaint  does  not  state  any  cause 
of  action  against  wife;  on  the  contrary,  it  shows  tiiat,  in 
relation  to  suit,  none  exists.  A  conveyance  by  a  married 
woman  is  inopportune  and  void,  unless  acknowledged  ahd 
certified  in  manner  and  form  required  by  statute.  (Givil 
Gode,  Sees.  1093,  1186,  1191 ;  31  Gal.  476 ;  31  Gal.  629 ; 
26  Gal.  393 ;  12  Gal.  664 ;  1  Cold.  226 ;  1  Humphrey,  140.) 
The  defective  acknowledgment  and  certificate  of  acknowledg- 
ment of  a  married  woman  can  not  be  reformed  in  a  court  of 
equity.  (7  Gal.  266 ;  9  Gal.  13 ;  13  Ohio,  360,  368 ;  39  Ala. 
662 ;  19  Ind.  290 ;  26  Gal.  394 ;  11  Gal.  281 ;  Washburn  on 
Beal  Prop.,  vol.  8,  p.  288  [694] ;  66  Mo.  240 ;  46  HI.  322 ;  1 
Bishop's  Law  of  Married  Women,  Sec.  699  and  cases  cited ; 
10  Paige,  342.)    Equity  can  never  remedy  the  omission  of 
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any  formality  in  conveyances  which  are  required  by  statute. 
(2  Tucker's  Commentaries,  406.)  An  agreement  for  the  sale 
of  land  made  by  a  ftmt  covert  can  not  be  enforced  against 
her.  (1  Hilliard  on  Vendors,  56;  2  Id.  191;  2  Id.  Appendix, 
255;  2  H.  W.  Green,  65;  15  Maine,  305;  2  Head.  208;  55 
Mo.  240.)  A  new  trial  will  not  be  granted  where  it  is  en- 
dent  the  party  can  derive  no  benefit  from  it.  (1  Cal.  213 ; 
1  Cal.  285 ;  9  Cal.  26.)  A  judgment  which  is  right  will  not 
be  reversed  because  it  is  rendered  upon  a  wrong  reason. 
(3  Cal.  454 ;  10  Cal.  172.) 
Judgment  affirmed. 

No.  4,567 — Morenhaut  et  ai.,  appellants^  vs.  Wils(m  et  al.^ 
respondents. — ^Action  of  ejectment  to  recover  possession  of 
mining  claims.  Complaint  is  in  ordinary  form,  and  the 
answer  consists  wholly  of  denials,  and  an  averment  of  the 
location  and  ownership  in  severalty  of  the  locus  in,  quo  by 
Wilson  and  McFee.  The  findings  show  that  in  November, 
1866,  one  Frink,  or  some  other  person,  as  agent  for  the 
persons  whose  names  are  attached  to  the  affidavit  of  S.  B. 
C.  in  this  cause,  posted  notice  on  a  tree  near  the  mine  in 
controversy,  entered  upon  the  locus  in  quo,  sunk  a  shaft,  left 
same  year  on  account  of  danger  from  Indians,  returned 
again  following  February,  did  other  work  for  which  the 
company  paid  them  (1,000,  left  again  for  same  reason,  and 
placed  their  tools  at  a  mine  four  or  five  miles  off;  did  not 
return  again  until  1878,  and  did  no  other  work  therein,  their 
reasons  being  the  Indian  hostilities,  and  they  thought  they 
had  performed  sufficient  work  to  entitle  them  to  hold  it. 
That  at  time  of  location,  1866,  and  until  entry  by  defend- 
ant McFee  in  1872,  said  mine  was  in  what  was  called  the 
Holcomb  Valley  Mining  District,  by  whose  laws  it  was 
necessary  to  perform  three  days  work  annually  upon  each 
claim  of  200  feet  in  order  to  hold  same.  In  1872,  defendant 
MeFec  and  one  Shelley  entered  on  said  mine,  and  in  Janu- 
ary, 1873,  duly  located  the  same  according  to  the  rules,  etc., 
of  the  Arlington  Mining  District,  in  which  the  same  was 
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then  situated,  and  in  June,  1878,  had  it  entered  upon  the 
records  of  the  Lone  Valley  Mining  District,  the  then  name 
of  the  district,  and  duly  complied  with  the  rules,  etc.  Li 
April,  1873,  McFee  and  Shelley  partitioned  said  mine,  and 
defendant  Wilson  became  owner  of  Shelley's  interest.  Li 
1873,  and  again  in  1874,  plaintiffs  demanded  possession, 
which  was  refused. 

Judgment  for  defendants.  Plaintiffs  appeal,  and  argue 
thus:  The  court  must  have  given  judgment  on  the  ground 
either  of  forfeiture  or  abandonment^  but  neither  of  these  is 
found  as  a  fact.  Abandonment  is  a  fact,  and  if  it  existed 
should  have  been  established  by  evidence  and  found  by  the 
court.  The  findings  negative  the  idea  of  abandonment. 
Plaintiff  never  left  the  ground  but  with  intention  of  re- 
turning when  practicable,  and  in  point  of  fact  did  return. 
To  constitute  abandonment,  it  requires  the  mental  assent  of 
the  party  abandoning.  Forfeiture  should  have  been  specifi- 
cally found.  Here  the  finding  is  lame  and  insuificient  in  not 
showing  that  the  mining  law  itself  annexes  the  penalty  of 
forfeiture  to  the  failure  to  work.  To  say  "  it  is  necessary  far 
you  to  work  one  day  in  every  ten  upon  your  claim^  is  far  from 
saying  '^unless  yon  do  this  your  title  is  ipso  facto  at  an  end^ 
and  your  claim  will  belong  to  the  next  comer.''  The  law,  as 
found,  contains  the  prohibitory  part,  or  sanction.  It  is, 
therefore,  ineffectual  to  divert  plaintiffs'  title,  as  forfeiture 
is  "  strictissimi  juris"  and  not  to  be  implied.  Forfeiture 
ought  to  be  pleaded  if  a  party  seeks  to  avail  himself  of  it* 

Respondent  argues  that  the  findings  already  show  that 
the  mining  claim  was  never  located  before  the  location  of 
defendants.  If  it  had,  the  right  to  hold  was  forfeited  under 
the  local  laws  of  the  District  before  entry  of  defendants. 
Plaintiffs  derive  no  title  from  those  whom  they  claim  to  be 
the  original  locators.  But  defendants  and  those  under* 
whom  they  claim  made  a  valid  location  and  have  fully  com- 
plied with  all  laws,  etc.  The  ground  claimed  by  plaintiffs 
was  not  within  any  distinct  visible  notorious  boundaries. 
There  were  no  physical  marks  or  monuments  to  indicate  its 
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bonndaries  or  extent.  If  it  was  necessary  to  do  the  work 
in  order  to  hold  the  claim,  it  necessarily  follows  if  the  work 
was  not  done  it  coald  not  be  held.  The  claimants  lost  their 
right.  Appellants  contend  that  forfeiture  should  be  specially 
pleaded.  Under  denial  of  plaintiifs'  right  and  title,  de* 
fendants  could  prove  a  good  location  after  rights  of  adverse 
party  ceased  either  by  forfeiture  or  abandonment,  etc. 

John  D.  Bicknell  and  George  C.  Gibbs,  for  appellants, 
cited  26  Cal.  271 ;  11  Cal.  867-72 ;  24  Cal.  848-8 ;  12  Cal. 
584;  28  Cal.  248;  25  Cal.  287;  9  Cal.  569-70.  See  "An 
Act  to  promote  the  development  of  the  mining  resources 
of  the  United  States,  approved  May  10, 187-,"  U.  S.  Stats, 
at  Large,  vol.  17,  p.  91,  Sees.  8-5 ;  act  amended  March  1, 
1878,  U.  S.  Stats,  at  Large,  1872-8«  p.  488;  and  again 
amended  June  6, 1874,  U.  S.  Stats.  1878-4,  p.  61 ;  TayUyr 
ex  dem  Atkyns  vs.  Horde,  Burrow's  Rep.  119;  Slaughter  vs. 
FowleTy  Pac.  Law  Repr.  Oct.  20, 1874. 

L.  D.  Wilson  and  H.  C.  Rolfe,  for  respondents,  cited  17 
Cal.  107;  80  Cal.  849;  26  Cal.  271;  Act  of  Congress,  May 
10, 1872,  Sec.  5 ;  26  Cal.  532 ;  82  Cal.  190, 192 ;  Tyler  on 
Ejectment,  562,  564.  The  following  cases  were  cited  by 
respondents  in  their  petition  for  rehearing:  Do  Dem  Freer 
man  vs.  Bateman^  2  Barn.  &  Aid.  168;  C.  C.  P.  740;  2  Duer. 
175 ;  48  Barb.  64 ;  80  Cal.  476 ;  9  B  &  C.  876 ;  23  Cal.  586; 
46  Barb.  525  ,*  8  Jones  (Law)  N.  C.  426. 

Judgment  reversed. 

No.  6,828 — Perry  and  MoU^  appeUanla,  vs.  Young  et  ob., 
reaponderda. — Complaint  alleges  that  in  1828  the  Bancho  San 
v.  was  granted  to  F.  S.  In  1839  the  said  grant  was  con- 
firmed. In  1839  the  Bandio  de  la  B.,  adjoining  the  former, 
was  granted  to  A.  and  others,  and  calling  for  the  former 
Tancho  as  a  boundary.  The  boundary  between  the  two 
ranches,  as  established  by  judicial  possession,  commenced 
at  a  point  known  as,  etc.  In  1846,  the  grantees  of  Bancho 
de  la  B.  claiming  to  the  westward  of  the  line,  S.  sought  re- 
lief, and  the  Governor  ordered  restoration,  reserving  to  the 
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parties  the  right  to  appear  in  Supreme  Oonrt  when  organized. 
Both  claims  were  presented  to  the  United  States  Board  of 
Land  Oommissioners,  and  c#nfirmed.  Li  1868  the  con- 
firmees of  Bancho  de  la  B.  procured  an  official  survey  of 
their  land  by  the  Snrveyor-Gtoneral,  establishing  the  western 
boundary  far  westward  of  the  line  above  described^  and 
including  part  of  the  other  rancho,  and  in  1873  obtained  a 
United  States  patent  in  accordance  with  survey.  No  patent 
was  issued  for  the  other  rancho.  Defendants  claim  interest 
in  the  patented  lands,  and  plaintiffs  in  the  other.  Plaintifb 
pray  that  defendants  be  decreed  trustees  of  plaintiffs  for  the 
part  of  the  first  rancho  included  in  the  patent,  etc.,  and 
ordered  to  convey  to  plaintiffs.  Defendants  demurred,  for 
that  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Demurrer  sustained.  Plaintiffs  refused  to 
amend.  Judgment  for  defendants  for  their  costs.  Plaintiffs 
appealed. 

Glassell,  Ohapman  A  Smiths,  and  Hartman  &  Haley,  for 
appellants. 

Complaint  is  good  and  sufficient,  and  the  court  below 
erred  in  sustaining  demurrer.  The  complaint  shows  that 
by  valid  and  older  grant  from  Mexican  Government,  by 
formal  judicial  survey,  and  by  final  decree  of  confirmation 
thereof  under  the  Act  of  Congress,  1851,  the  plaintiffs  are 
entitled  to  the  land  in  question.  (6  Wall.  335 ;  11  Wall. 
442 ;  15  How.  10;  21  How.  182;  1  Black.  341;  2  Black.  610; 
19  Cal.  272 ;  30  Cal.  301 ;  31  Cal.  420.) 

John  D.  Bicknell  and  J.  H.  Lucas,  for  respondents. 

It  is  not  alleged  that  the  boundaries  of  appellants'  grant 
were  ascertained  by  official  survey.  The  defendants  have 
the  legal  title  by  virtue  of  the  United  States  patent.  No 
equities  are  alleged  by  plaintiffs  beyond  the  title  named, 
and  on  tiiis  they  ask  the  State  Court  to  go  behind  the 
United  States  patent,  and  assume  the  power  of  determining 
the  boundaries  of  an  inchoate  grant.  The  survey  of  the 
patented  lands  was  made  under  Section  13  of  Act  of  Con- 
gress, March  3,  1851,  and  consequently  final  under  proce- 
dure prescribed  in  Act  of  Congress  of  June  14,  I860,  or 
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nnder  Act  approved  «Tuly  1^  1864.  In  either  case  the  sorvej 
is  final,  and  has  the  force  of  a  judgment,  and  binds  all  par- 
ties. (38  Gal.  60 ;  42  Oal.  601.)  Although  the  lands  in 
controversy  are  alleged  to  be  included  within  the  bound- 
aries of  the  decree  of  confirmation,  yet,  if  excluded  in  the 
patent,  the  plaintiffs  would  be  confined  to  the  decision  given 
in  the  survey  and  patent.  (46  Cal.  527.)  Plaintifib  must 
locate  their  boundary  lines,  and  show  that  they  have  a  prior 
right  before  they  capture  our  legal  title.  (44  Cal.  575 ;  52 
Oal.  428.) 
Judgment  affirmed. 


No.  6,060 — OUo^  aiministTCflor  of  Abd  Mann,  deceased,  re^ 
apondent,  vs.  Ihomaa,  W.  Mann,  appdlanl. — ^Action  of  eject- 
ment. The  case  is  explained  by  the  findings,  viz :  (1)  On 
May  11, 1869,  defendant  was  owner  of  land,  and  on  that  day 
he  recorded  a  homestead  on  it.  (2)  He  was  a  married  man, 
and  with  his  family  resided  on  the  premises,  and  has  so  ever 
since.  (3)  The  property  is  not  worth  $5,000.  (4)  On  July 
7,  1870,  Abel  Mann,  father  of  defendant,  was  living  with  the 
family,  and  on  that  day  defendant  and  wife  executed  a  deed 
of  the  lot  to  him.  [Defendant's  answer  does  not  say  for 
what  purpose.]  The  deed  was  properly  executed,  etc.  (5) 
There  was  recited  in  deed,  as  consideration,  a  sum  equal  to 
the  value.  (6)  At  the  making  of  the  deed,  defendant  was 
largely  in  debt,  and  not  able  to  pay  his  creditors,  and  has 
since  become  bankrupt.  Deed  was  without  any  valuable 
consideration,  and  was  made  for  the  purpose  of  defrauding 
his  creditors  and  placing  the  property  beyond  their  reach. 
(7)  On  December  18,  1871,  Abel  Mann  died,  and  plaintiff 
was  afterward  appointed  administrator. 

Conclusion  of  law. 

1.  The  conveyance  from  defendant  to  his  father  having 
been  made  for  a  fraudulent  purpose,  and  to  defraud  and 
avoid  creditors,  a  court  of  equity  will  not  release  from  its 
consequences  the  party  thus  fraudulently  acting.  2.  Plaint- 
iff, as  administrator,  etc.,  is  entitled  to  possession  of  prem- 
ises under  deed  made  to  Abel  Mann.    8.  Judgment  of  resti- 
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tution  of  said  premises  in  favor  of  plaintiff  and  against 
defendant,  together  with  damages,  etc. 

Defendant  moved  for  new  trial  on  statement.  Motion 
denied,  and  appeal  from  same  and  judgment. 

J.  A.  Barham  and  A.  Craig,  attorneys  for  appellant. 

Judgment  shonld  be  ordered  for  appellant.  The  court 
below  found  that  the  property  was  a  homestead  when  the 
deed  was  made,  that  defendant  and  family  continued  to 
occupy  after  as  before  the  deed,  and  that  conveyance  was 
without  consideration;  hence  there  is  a  resulting  trust. 
(Hill  on  Trustees,  p.  165-6 ;  Prec.  Ch.  211 ;  Ambl.  264 ;  3 
Sev.  593;  PlcOmore  vs.  Staple,  Coop.  256.)  The  sixth  finding 
is  a  legal  impossibility.  The  homestead  placed  the  property 
beyond  reach  of  creditors,  and  the  conveyance  could  be  no 
fraud  on  them ;  they  could  not  have  set  it  aside.  Wood  vs. 
Chcdmers  (20  Texas,  254)  refers  to  the  English  doctrine,  ''  In 
order  to  make  even  a  voluntary  conveyance  void  as  to  cred- 
itors, it  should  transfer  property  which  would  be  liable  to 
execution  for  payment  of  debts."  There  is  no  conflict  of 
authorities  on  this  point.  (11  Wis.  114;  20  Texas,  254;  4 
Met.  490;  28  Wis.  637;  1  Story's  Eq.  sees.  365-6-7;  Civ.  C. 
of  Cal.  3441;  18N.T.  496;  13  Id.  488;  13  Id.  161;  3  Abb. 
Pro.  400 ;  25  Wend.  396 ;  5  Abb.  Pto.  458.) 

C.  B.  Younger  and  T.  Adams,  attorneys  for  respondent. 

Whether  the  deed  was  executed  to  defraud  creditors  is 
entirely  immaterial.  That  it  was  executed  is  unquestioned, 
and  whether  purely  voluntary,  or  to  defraud  creditors,  or 
was.  founded  on  valuable  consideration,  or  was  a  homestead, 
nevertheless  it  transferred  the  titie  to  A.  Mann.  (Code  C. 
sees.  1040,  1105,  1107 ;  Story's  Eq.  371 ;  48  Cal.  386 ;  16 
Johnson,  189.)  The  deed  is  presumptive  evidence  of  con- 
sideration. (Civ.  Code,  1614.)  A  valuable  consideration 
was  recited  in  deed,  and  it  could  not  be  proven  that  there 
was  no  consideration,  for  the  purpose  of  showing  that  no 
estate  passed,  and  thereby  defeating  the  operation  of  deed. 
(31  Cal.  471 ;  36  Id.  369.)    Judgment  affirmed. 
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Plaintiff  claimed  to  be  owner  of  the  undivided  moiety  of 
certain  personal  property  by  purchase  from  a  former  partner 
of  defendant.  Defendant  refused  to  acknowledge  the  claim, 
and,  having  possession,  excluded  plaintiff  from  use  or  con- 
trol thereof.  The  action  was  brought  to  determine  the  ri^ts 
of  the  parties,  and  to  have  receiver  appointed.  Defendant 
asserted  that,  the  property  being  personal,  the  case  did  not 
come  within  the  scope  of  equity  jurisdiction ;  also,  that  he 
claimed  to  be  sole  owner  of  the  property  when  action  com- 
menced. The  findings  showed  that  one  Florence  and  de- 
fendant were  partners  in  the  property ;  that  Florence  sold 
his  undivided  half  to  plaintiff;  that  defendant  refused  to 
acknowledge  plaintiff's  right;  that,  previous  to  sale,  Florence 
and  defendant  were  indebted  to  one  Cain;  that  after  sale 
Cain  sued  for  his  debt,  recovered  judgment,  and  sold  prop- 
erty under  execution,  when  defendant  purchased  at  a  sum 
considerably  less  than  the  intrinsic  value,  and  paid  therefor, 
and  settled  execution.  Held,  that  plaintiff  and  defendant 
each  own  an  undivided  moiety  of  the  property,  subject  to  a 
lien  and  equity  in  favor  of  defendant  for  amount  paid  by 
him  for  purchase,  and  in  settiement  of  execution  and  a 
former  lien  which  he  had  in  connection  with  his  partnership 
with  Florence,  and  that  plaintiff  is  entitied  to  judgment,  that 
property  be  sold  by  a  receiver  to  be  appointed. 

Defendant  appealed. 

L.  B.  Taylor,  for  respondent,  cited  60  Cal.  106;  Code  Civ. 
Pro.  Sec.  564. 

J.  N.  Young  and  J.  H.  McCune,  for  appellant,   cited 

Story's  Eq.  Jur.  Sec.  708 ;  Milford's  Eq.  PL  by  Jeremy, 

118-9;  1  Madd.  Ch.  Pr.  184;  33  Me.  347;  20  AJa.  212;  21 

Pick.  559 ;  3  Mich.  139 ;  3  Small  and  Q.  419 ;  Freeman  on 

^  Executions,  Seo.  292 ;  Civil  Code,  Sec.  2405.    Beversed. 

No.  5,586 — Smith,  plaintiff'  and  respondeniy  vs.  Merchant, 
defendant  and  appellant. — Action  of  claim  and  delivery  tried 
by  court  without  a  jury,  and  judgment  for  plaintiff.  A 
former  action  was  brought  identical  in  every  respect  with 
this,  tried,  and,  on  application  of  plaintiff,  dismissed  without 
prejudice,  with  judgment  against  plaintiff  for  costs. 
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From  the  last  judgment  defendant  appeals. 

Wells  &  Coghlan,  for  appellant. 

The  volnntary  dismissal  by  the  plaintiff,  and  the  entrj  of 
judgment,  constitutes  a  bar  to  the  action,  and  should  haye 
been  so  adjudged.  (Code  of  Civ.  P.  sub.  4 ;  47  Oal.  543 ; 
40  Barb.  331;  Freeman  on  Judgments,  Sec.  249.)  The  case 
is  on  the  same  footing  as  MerrUt  vs.  Campbell. 

John  Hickins,  attorney  for  respondent. 

The  former  judgment  is  not  a  bar  to  this  suit.  (Code  Cir. 
P.  Sees.  577  and  581 ;  Seo.  1908,  subs-  1  and  2 ;  Sees.  1909 
and  1911,  inclusive;  Sec.  1962.)  The  former  suit  being 
dismissed  without  prejudice  to  a  new  suit,  and  no  point 
inTolving  the  merits  of  said  suit  or  the  settlement  of  any 
point  therein,  certainly  constitutes  no  bar  to  the  present 
action.  (7  Cal.  250 ;  10  Cal.  520 ;  23  Cal.  354,  373 ;  30  Cal. 
229,  309 ;  36  Cal.  28 ;  43  Cal.  306 ;  45  Cal.  439.) 

Judgment  affirmed. 

No.  6,246 — EekUe  of  Baldwin^  decease. — ^This  is  an  appeal 
by  the  widow  from  an  order  of  Probate  Court  setting  apart 
to  her  a  homestead,  and  from  so  much  thereof  as  fails  to  set 
apart  to  her  all  the  premises  she  petitioned  for. 

The  agreed  statement  of  facts  shows  that  petitioner  claims 
that  the  whole  pjoperty  was  occupied  by  deceased  and  his 
family  at  his  death  as  a  homestead,  and  had  been  so  for  a  num- 
ber of  years,  but  that  no  homestead  had  been  selected  as  pro- 
vided by  law;  that  deceased  left  no  children;  that  the  property 
with  improvements  does  not  exceed  value  of  $5,000,  and  was 
appraised  at  such. 

A  minor  heir  objects  on  the  grounds  that  the  property  was 
not  used  as  a  homestead,  nor  was  any  purt  thereof  except  the 
northeast  comer  (described),  and  comprising  a  one  stoiy 
dwelling  house,  with  yard  and  outhouse,  which  were  occupied 
by  deceased  and  family  as  a  residence  at  death;  that  for  sev- 
eral years  previously  aU  the  remaining  portion  was  used  for 
different  purposes,  and  included  two  tenement  houses,  each 
with  its  respective  yard,  outhouses,  etc.,  also  a  field  and  sale 
stable  with  yards  and  corrals,  and  that  each  of  said  houses 
and  stable,  etc.,  was  and  is  separately  inclosed  by  fences  and 
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formed  a  4istinct  tenement  separated  from  the  other  and  from 
the  northeast  comer  occupied  by  deceased. 

The  court  below  found  that  a  portion  only  of  the  premises 
was  a  homestead;  that  balance  of  premises  have  been,  since 
marriage  of  deceased  with  applicant,  used  for  business  pur- 
poses exclusively,  and  form  no  part  of  the  homestead. 

The  decree  set  apart  only  a  portion  of  the  premises  as  a 
homestead.     Applicant  appeals. 

Bolf e,  Brown  &  Curtis,  for  appellant. 

The  entire  premises  were  impressed  with  the  character  of  a 
homestead  since  1858  by  actual  use  as  such.  The  fact  that  a 
portion  was  used  for  business  purposes  is  not  inconsistent 
with  its  enjoyment  and  use  as  a  home — does  not  make  it 
less  a  homestead.  (16  Cal.  181;  33  Cal.  220;  37  Cal.  176;  1 
Nev.  568.)  A  childless  widow  is  entitled  to  a  homestead.  {11 
Nev.  260;  Smith  vs.  Stewart^  2  P.  C.  Law  Joub.)  The  premises 
set  apart  by  Probate  Judge  are  not  a  homestead,  but  are  only 
part  of  one;  the  bam,  wagon  and  cattle  yards,  and  even  the 
store  room  connected  with  dwelling  house,  have  all  been  sev- 
ered from  the  premises  set  apart;  tiiere  is  no  place  to  keep  a 
horse  or  cow,  etc.  The  homestead  which  the  statute  gives  is 
not  one  in  name  merely,  but  one  in  fact.  (33  Cal.  227.)  Even 
if  deceased  did  not  during  his  lifetime  use  the  whole  or  any 
part  of  the  premises  as  a  homestead,  the  Probate  Court  is 
compelled  to  set  apart  a  homestead  out  of  his  real  property. 
(Code  0.  P.  Sec.  1465;  35  Cal.  310.) 

Harris  &  Goodcell,  for  respondent. 

Whatever  is  used,  being  either  necessary  or  convenient  as 
place  of  residence  for  the  famUy  as  contradistinguished  from 
a  place  of  business,  constitutes  the  homestead,  subject  to  the 
statutory  limit  as  to  value.  (37  Cal.  176.)  Are  feed  and  sale 
stables,  used  as  such,  tenement  houses,  corrals  and  wagon 
yards  used  to  accommodate  the  traveling  public,  either  nec- 
essary or  convenient  for  the  comfortable  enjoyment  of  a  home- 
stead? The  homestead  must  consist  of  property  used  as  such, 
and  if  part  of  the  land  claimed  be  not  so  used  it  is  no  part  of 
the  homestead,  although  the  whole  may  not  exceed  the  statu- 
tory value.   (33  Cal.  225;  37  Cal.  180;  35  Cal.  319.)    Any 
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other  person  than  the  head  of  a  family  is  not  entitled  to  a 
homestead  exceeding  $1,000  in  value.     Judgment  affirmed. 

No.  6,130 — Burke,  respondent,  vs.  Gushing  et  aL,  appellants, 
— One  Hendy  issued  two  attachments  against  plaintiff  and 
one  Berry,  and  levied  upon  real  and  personal  property  of 
Burke's.  Prior  to  levy  Burke  had  negotiated  sale  of  the  real 
property  and  completed  sale  after  the  levy,  but  the  purchaser 
retained  part  of  the  purchase  money  to  satisfy  the  levy  pend- 
ing final  determination  of  attachment  proceedings.  The  at- 
tachments were  dissolved,  an  appeal  was  taken  and  under- 
takings given  by  defendants  for  continuing  attachment  pend- 
ing appeal.  On  the  appeal  the  order  to  dissolve  was  sustain- 
ed. Plaintiff  then  sued  the  defendants  on  the  undertaking 
for  the  damage  he  sustained,  and  obtained  a  verdict. 

On  the  trial  plaintiff  was  allowed  to  prove  as  damage  the 
amount  of  the  legal  interest  upon  the  money  retained  while 
the  attachments  continued  though  he  received  the  rents  in 
the  meantime  and  claimed  the  difference.  He  was  also  per- 
mitted to  prove  as  damage  his  attorneys'  fees  in  the  attachment 
proceedings  in  obtaining  release,  covering  the  services  both 
before  and  after  the  execution  of  undertaking,  distinguishing 
as  to  amount  paid  before  and  after.  These  are  the  only  ele- 
ments of  damage  in  which  testimony  was  offered,  and  the 
jury  rendered  verdict  for  plaintiff  for  $595  52.  The  appeal  is 
from  the  judgment  and  the  order  overruling  defendants'  mo- 
tion for  a  new  trial. 

Wheaton  &  Scrivener,  for  appellant. 

Two  questions  are  presented : 

1.  Is  the  difference  between  gross  amount  of  legal  interest 
on  the  money  while  retained  and  the  amount  received  for 
rent  an  element  of  damage;  in  other  words,  can  respondent 
claim  the  rents  as  well  as  the  interest  ? 

2.  Are  attorneys  fees  an  element  of  damage,  and  if  so,  for 
what  part  of  the  services  shall  the  attorney  be  paid  by  the 
parties  to  the  contract  or  bond  ? 

It  is  well  settled  that  the  measure  of  damages  in  this  as  in 
all  cases  for  violation  of  contract  is  the  actual  loss  sustained 
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after  the  execution  of  the  undertaking.  (4  Cal.  392;  14  Cal. 
553;  34  Iowa,  116;  31  Barb.  168;  63  niinois,  479.)  The 
defendants  being  sureties  **have  a  right  to  stand  upon  the 
very  terms  of  their  contract,"  which  was  to  pay  damages  that 
accrued  after  the  giving  of  bond.  (9  Wheat.  680;  3  Cal.  216; 
26  Cal.  170;  28  Cal.  11.)  If  interest  in  any  event  constituted 
an  element  of  damage  it  is  only  the  amount  the  plaintiff 
proved  by  competent  evidence  that  he  would  have  realized 
upon  it  had  it  been  in  his  possession,  and  the  statutory  reg- 
ulation upon  the  subject  constituted  no  basis  for  the  calcu- 
lation, nor  does  it  create  any  presumption  in  his  favor.  (38 
Cal.  669.) 

Thos.  V.  O'Brien,  for  respondent. 

It  was  not  an  error  of  the  court  allowing  legal  interest. 
The  case  of  LaRy  vs.  Wise  et  al,  (28  Cal.  540),  is  nearly  identi- 
cal with  this.  The  jury  did  not  take  into  consideration  or 
make  alftwance  for  any  sum  paid  for  attorneys'  services  prior 
to  undertakings;  all  plaintiff  sought  was  what  was  actually 
paid  for  services  in  Supreme  Court  after  bonds  were  given. 
Question  by  the  court:  "In  other  words,  how  much  did  you 
pay  after  the  appeal  was  taken  in  Supreme  Court?  Answer: 
$300  on  this."  The  jury  was  the  exclusive  judge  of  the  facts 
of  the  case,  as  I  have  said  non  cojislai  that  they  allowed  any 
part  of  the  attorneys'  fees,  but  if  they  did  there  was  evidence 
showing  $300  had  been  paid  for  services  subsequent  to  the 
giving  of  the  undertakings.  The  attorneys'  fees  are  reason- 
able. (3  Cal.  217;  13  Cal.  588;  Sees.  529,  539,  946,  C.  C,  P. 
and  Sec.  351  C.  C;  See  also  attorneys'  fees  on  discharge  of 
attachment,  recoverable.  (3  Metcalf  Kent.  98.)  Costs  and  ex- 
penses are  recoverable.  (8  B.  Monroe  Ky.  54;  10  Iowa,  339; 
23  Iowa,  341.)  Also  on  bond  in  detainer — statute  almost 
identical  with  ours.    (35  Alabama,  100.) 

Judgment  affirmed. 
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PLACE  OF  TRIAL^Affidavits  showing  that  the  Judge  formerly  hdd  warrants 
issued  upon  same  consideration  as  those  involved  in  the  action  not  sufficient 
for  change  of  venue  on  account  of  interest .••••••••• •••  242 

PLEADING— See  Jackson  vs.  LeBar,  211. 

Findioffs;  Amended  Complai&te;  Corporations;  General  Denial;  Stoddart 
vs.  Burge,  422. 

POISONOUS  SUBSTANCES— What  are;  Section  216  P.  C.  construed •...    25 

PLEADING  AND  PRACTICE— When  the  cause  is  tried  upon  the  theory  that 
an  averment  is  denied  by  the  answer  the  Appellate  Court  will  not  permit  it 
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to  be  sho^m  that  it  is  not  denied • 312 

See  Judgment. 

POWERS  OF  LEGISLATURE— May  provide  for  boards  authorised  to  examine 

persons  aeekiog  to  be  admitted  to  practice  medicine 164 

POWER  OF  ATTORNEY— See  Estoppel. 

PRACTICE— When  defendant  fails  to  establish  the  fact  that  a  deed  was  intend- 
ed as  a  mortgage  after  averring  it,  judgment  may  be  entered  for  want  of  evi- 
dence.  « •....•..• 422 

MOTION  TO  VACATE  DEFAULT—When  allowed 457 

See  Judgment  on  the  Pleading;  Revival  of  Judgment;   Tounglove  vs. 
Fithian,  483. 

PROBATE-^See  Will. 

PROBATE  COURT— Powers  of;  Provision  of  Seotions  128  and  1209  C.  C.  P.  ap- 
plicable to;  May  imprison  an  executor  for  contempt  for  &ilure  to  obey  or- 
der of  distribution •*• 1 

PROCEEDING  TAKEN— Construed 312 

PROMISSORY  NOTE— See  Contemporaneous  Agreement. 

PRE-EMPTION  LAWS— Contracts  in  violation  of,  void 142 

PRESUMPTION — ^In  absence  of  bill  of  exceptions  Appellate  Court  presumes  in 

favor  of  judgment  below « « 466 

See  French  vs.  Edwards,  147;  Patents;  Settlemeier  vs.  Sullivan,  494. 

PUBLIC  USE — ^Land  to  be  used  in  the  erection  of  necessary  appendages  and 

adjuncts  for  the  ope^tion  of  railroads  is  a  publie  use • 122 

PUBLIC  ADMINISTRATOR— Right  to  administer  preferred  to  one  merely  a 

person  legally  competent 266 

Authority  to  i>etition  for  and  make  sale  of  real  estate  belonging  to  an  estate 
of  which  he  was  administrator,  extends  beyond  his  term  of  office 264 

PUBLIC  STREET— See  Adverse  Occupation,  467. 

PAROL  AGREEMENT— When  enforced 89 

PUBLIC  HIGHWAYS— See  page  133. 

PARTNERSHIPS  (N.  Y.)— Bond  and  mortgage  of  one  partner  in  real  estote 

transaction • 356 

QUACKERY  ACT— See  Ex  parte  Eraser,  164. 

RAILROAD  GRANTS— Construction  of  grant  in  fttvor  of  California  and  Oregon 

Railroad  Co 106 

RAILROAD  WORKSHOPS — ^It  is  assumed  that  some  are  necessary  appendages 

and  adjuncts*.* ^ • •  122 

See  Public  Use ;  Appendages  and  At^uncts. 

RANCHO  SESPE ; 162 

RATIFICATION— See  Corporation. 

REBELLION— See  Keith  vs.  Clark,  468. 

RECEIVER — Courts  of  Equity  have  no  power  to  appofatt  a  receiver  in  a  suit 
aicainst  a  corporation  by  a  private  person,  nor  does  Section  564  C.  C.  P. 
confer  it. 302 

RECORD  ON  APPEAL— Notice  of  motion  to  dismiss  no  part  of,  on  appeal 

from  dismissal.... • , 456 

REDEMPTION— Confirmation  of  sale  by  commissioners  deprives  the  right  of. .    82 

REVIVAL  OF  JUDGBfENTS— May  be  by  petition  for  that  purpose ;  motion 

not  the  only  remedy • • • • 346 

REVENUE— The  Legislature  may  tax  oeoupations,  or  authorise  municipal  cor- 
porations to  tax  them  for  revenue • .••..  449 

RULE  39— Respecting  the  syllabi  of  decisiona. ^ 381 
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RES  ad  judicata— See  State. 

RIGHT  OF  WAY — ^Land  condemned;  rights  not  destroyed  without  compensa- 
tion  « 89 

REDEMP  ri OX— Brine  vs.  Insurance  Co.,  96  Otto,  rbaffirmed 298 

SALE — See  Redemption;  Mandamus. 

SALE  AND  DELIVERY— See  Mock  TS.  Barney,  473. 

SALE  OF  REAL  ESTATE— See  Heirs. 

SCHOOL  LOTS — ^Report  and  map  of  commissioners  sufficient  identification....  168 

SERVICE — When  properly  made  out  of  the  district,  a  second  service  within  the 

district  is  a  nullity • 468 

Return  of  Sheriff  must  show  defendant  not  found. 491 

SETTLEMENTS— Absconding  administrator's  account  may  be  settled  after  du- 

tion ;  creditors  can  not  in  their  own  names  be  heard  to  set  it  aside 264 

See  Administration. 

SHELLEY'S  CASE— See  WiU. 

SHERIFF — Make  out  a  case  of  justification  by  producing  the  writ  of  attachment 

and  affidavit,  though  the  affidavit  was  insufficient 221 

Effect  of  amending  return... • 147 

See  Mandamus. 

ST ATUTES— When  portion  unconstitutional  the  whole  is  so 44 

STATUTES  OF  LIMITATION— Construction  of  C.  C.  P..  Sec.  353 453 

See  Wells  vs.  Harter.  427 ;  Palmer  vs.  Low,  383. 

SUMMONS — Personal  citation  essential  to  personal  judgment. ..•• 494 

Must  be  issued  in  one  year '•••••• 4SI 

See  Service. 

SURETIES— On  bond  of  administratrix  not  responsible  for  her  acta  as  to  funds 

delivered  to  her  by  Probate  Court,  as  trustee • 430 

SURETIES  ON  APPEAL  BONDS— Liable  for  acta  of  public  administration 

after  the  expiration  of  his  term  of  office • 264 

SURVEY— See  Patents;  Harkins  vs.  Nelson,  827. 

STATE — Can  not  be  sued  without  consent;  appearance  of  Attorney-General 

without  authority  gives  no  jurisdiction;  res  adjudicata  as  to  State 9 

SAN  FRANCISCO— Boundaries  of. 28 

STOCKS— Liability  of  corporations  to  true  owner 316 

TAX— See  Revenue. 

TAXES — When  deemed  voluntary;  paid  under  protest;  duress;  for  the  year 

1872-3 .^ 44 

Where  part  is  valid  and  part  illegal,  whole  sale  and  deed  is  void ••••    43 

See  Statutes. 

TAX  DEEDS— See  Taxes. 

TAX  SALES — When  void  owner  not  required  to  reftind  to  purchaser 206 

The  levy  and  sales  for  1873-4  void. 205 

Levy  and  sales  for  1872-3  void 44 

No  Hen  exists  in  favor  of  purchaser  when  sale  is.void.... 205 

See  French  vs.  Edwards,  147« 

TENDER— See  Wood  vs.  Jackson,  140. 

TRESPASS  ACT— One  availing  himself  of  the  Act  of  February,  1874«  cannot 
bring  an  action  at  law  for  damages,  though  he  restrained  and  recovered 
damages  for  only  a  portion  of  the  stock  trespassing 102 

TRUST— See  Manning  vs.  Hoyden,  462;  French  vs.  Edwards,  147. 

TRUSTEES— See  Clark  vs.  City  and  County  of  b^an  Francisco,  283. 

TAX  IMPOST  OR  FINE— See  Garnishee,  94. 
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TRESPASS— Damages  for  conversion  of  ore Ill 

TROVER  (NeTada)— Title  to  land  when  immaterial <....  227 

TAX  TITLE— See  Wood  tb.  C.  R.  W.  Co.  et  al.,  227. 

TAX— 3ee  Imports. 

TROVER — ^DamageA  for  conversion  of  personal  property 227 

TRADE  MARKS— Statutes  relating  to  unconstitutional 241 

UNDERTAKING— See  Vilhoc  vs.  S.  and  I.  R.  B.  Co.,  86. 

VENUE-«ee  PUce  of  Trial. 

VERDICT — ^Is  to  be  construed  in  reference  to  the  only  controversy  waged  before 

the  jury • 425 

WAIVER— See  Dismissal. 

WATER  COMPANIES— Sututes  respecting  construed 189 

WATER  RIOQTS — Prior  appropriation  of  water  of  a  stream  acquires  exclusive 

right  under  Act  of  Congress  of  July  26, 1866 322 

See  Huston  vs.  Leach,  234;  Mahoney  vs.  Supervisors,  48. 

WILL — Signature  of  attesting  witness  who  affixes  a  cross  mark  must  be  attested 

by  person  writing  it • • 120 

A  devise  in  trust  to  one  for  life,  and  on  decease,  to  heirs  of  her  body  living, 
and  in  event  of  failure  of  such  heirs  to  B,  creates  an  estates  in  fee  simple  127 

WITNESS— See  Deposition. 

WRIT  OF  REVIEW— Issues  of  fact  in  Probate  Court  proceedings  for,  enforce- 
ment of  an  order  of  final  distribution  not  subject  of. 1 

See  McConaghey  vs.  Jjyons;  Certiorari;  Appeal. 

WRIT  OF  PROHIBITION- Is  confined  to  cases  in  which  a  court,  corporation, 
officer,  or  person  hat  exceeded  ihejudieial  powers  conferred  by  law  to  pre- 
vent further  proceedings  in  excess  of  such  power ;  Mauer  vs.  Mitehel 269 
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